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PREFACE. 


In  the  preparation  of  this  voliime,  no  effort  has  been  made 
to  depart  from  the  long  established  and  well  approved  plan 
of  the  Iowa  Reports. 

In  former  volumes,  all  cases  determined  at  the  Davenport, 
Dubuque  and  Council  Bluffs  terms  were  referred  to  the  next 
term  of  the  court  held  at  Des  Moines,  so  that  we  have  the 
chronological  absurdity  of  a  case  determined  in  March,  for 
example,  at  Council  Bluffs,  under  the  title  of  cases  deter- 
mined at  the  June  term  at  Des  Moines.  This  custom  doubt- 
less grew  out  of  the  fact  that  the  terms  held  elsewhere  than 
at  the  capital  were  once  only  "argument"  terms.  But  as 
these  terms  are  now,  as  they  long  have  been,  of  equal  dignity 
with  those  held  at  Des  Moines,  they  have  received  equal  rec- 
ognition in  this  volume,  and  each  case  has  been  referred  to 
the  place  and  term  at  which  it  was  actually  determined. 

Knowing  very  well  that  the  value  of  a  law  book  depends 
almost  wholly  upon  the  facility  and  certainty  with  which  one 
can  learn  what  it  does  and  does  not  contain,  I  have  spared 
no  pains  to  make  the  index  and  the  head  notes  accurate  and 
exhaustive.  But  in  this,  as  in  every  other  vocation,  experi- 
ence is  necessary  to  the  best  results;  and,  aided  in  the  future 
by  the  experience  of  the  past,  I  shall  hope  to  make  each  suc- 
ceeding volume  better  than  its  predecessor. 

I  am  greatly  indebted  to  the  several  judges  of  the  court 
for  their  valuable  suggestions  and  for  their  encouraging 
commendation  of  my  work. 


Toledo,  Iowa,  Sej>temier  ly  1883. 


E.  0.  K 


Digitized  by 


Google 


JUDGES  AND  OFFICERS  OF  THE  SUPREME  COURT 

AS  AT  PBB8BNT  CONSTITUTED. 


HoK.  JAMES  G.  DAY,  Sidney,  Chief  Justice. 

"  JAMES  H.  ROTHROCK,  Cedar  Rapids, 

"  JOSEPH  M.  BECK,  Fort  Madison,  I  t   .^ 

"  AUSTIN  ADAMS,  Dubuque,  ^Judges, 

"  WILLIAM  H.  SEEVERS,  Oskaloosa, 

CLBBK. 

GILBERT  B.  PRAY,  Webster  City, 

ATT0R2^T  OBNBBAL. 

SMITH  Mcpherson,  Red  Oak. 

BEPOBTER. 

E.  C.  EBERSOLE,  Toledo. 


JUDGES  OF  THE  DISTRICT  AND  CIRCUIT  COURTS, 

AT   THIS   DATE. 

lar  District.  .ABRAHAM  H.  STUTSMAN,  District  Judge. 

WILLIAM  J.  JEFFRIES.  Circuit  Judge. 

CHARLES  H.  PHELPS.  Circuit  Judge. 
2d    Dibtbict.  .EDWARD  L.  BURTON,  District  Judge. 

H.  C.  TRAVERSE,  Circuit  Judge. 
8d    Distbict.  .JOHN  W.  HARVEY,  District  Judge. 

D,  D.  GREGORY.  Circuit  Judge. 
4th  Distbict.  .CHARLES  H.  LEWIS,  District  Judge. 

J.  R.  ZUVER.  Circuit  Judge. 
5th  Distbict.  .WM.  H.  McHENRY.  District  Judge.  j 

JOSIAH  GIVEN,  Circuit  Judge. 

WILLIAM  CONNOR,  Circuit  Judge. 

S.  A.  CALLVERT,  Circuit  Judge.  1 

6th  Distbict.  .J.  KELLEY  JOHNSON,  District  Judge. 

W.  R.  LEWIS.  Circuit  Judge.  . 

7th  Distbict.  .WALTER  I.  HAYES,  Distnct  Judge.  ^ 

CHARLES  W.  CHASE,  Circuit  Judge. 

NATHANIEL  FRENCH.  Circuit  Judge. 
8th  Distbict.. JAMES  D.  GIFFEN,  District  Judge. 

CHRISTIAN  HEDGES.  Circuit  Judge.  ' 

9th  Distbict.  .carl  F.  COUCH,  District  Judge. 

BENJAMIN  W.  LACY,  Circuit  Judge. 
10th  Distbict.  .L.  0.  HATCH.  District  Judge.  ^ 

CHARLES  T.  GRANGER.  Circuit  Judge. 
11th  Distbict.. henry  C.  HENDERSON.  District  Judge. 

D.  D.  MIRACLE,  Circuit  Judge. 
12th  Distbict.  .GEORGE  W.  RUDDICK.  District  Judge. 

ROBERT  G.  REINIGER,  Circuit  Judge. 
13th  Distbict.. JOSEPH  R,  REED,  District  Judge. 

C.  P.  LOOFBOUROW,  Circuit  Judge. 
14th  Distbict.. ED.  R.  DUFFIE,  District  Judge. 

JOHN  N.  WEAVER.  Circuit  Judge.  i 


Digitized  by 


Google 


TABLE  OF  CASES 

REPORTED  m  THIS  VOLUME. 


A. 

Alexander,  Assigiiee,  ▼.  Bishop.  572 
American  Ins.  Co.  ▼.  Stratton. .  696 
American  Missionaiy  Association 

V.Smith 704 

Anderson  et  al.,  Gilchrist  y.  . . .  274 

Atherton,  Hnlbert  v 91 

Atherton  &  Ricker  v.  Marcy  . . .  650 
Aultman,  Miller  &  Co.  v.  Heiney 

etai 654 

Ayres  et  al..  Miller  t 424 

B. 

Baker,  Wheeler  V *86 

Ball,  Bnrkharfc  V 629 

Ball,  hy  next  friend,  t.  Mfller. .  634 
Ballon  ▼.  Lucas,  Adm'r,  et  al . .    22 

Bancroft  et  al.,  Renwick  y 116 

Barnes  y.  Barnes 456 

Barnes,  Barnes  y 456 

Bamhardy.Coppess 85 

Barr  y.  Patrick 134 

Beeson  et  al.  y.  Johns  et  al 166 

Bird^Maishy 807 

Bishop,  Alexander,  Assignee,  y.  572 
Black  Hawk  County,  floyt  y. . .  184 

Black,  State  y 890 

Blair  y.  Boesch  et  al 554 

Blair,  Nickson  y 581 

Blunt  et  al.,  Green  y 79 

Blunt,  Statey 468 

Boesch  et  al.,  Blair  v 554 

Bothwellv.C.,M.&St.P.R.Co.  192 
Boyd  et  al.  Landers  &  Son  y. . .  758 

Boyle  y.  Wilcox  et  al 466 

Brandt,  Jones  v 832 

Bremner  y.  Hallowell  et  al 483 

Britton  et  al  y.  D.  M.,  0.  &  S.  R. 

Co 540 

Brooks  et  al..  Gates  y 510 

Brown  y.  Byam  et  al 52 

Brown  y.  Dayidson 461 

Brown  y.  Dayis,  Sheriff  et  al. . .  641 
Brumbaugh  et  al.  y.  Zollinger. .  884 


Bucket  al.,  Statey 882 

Bunce  y.  Bunco  et  al 588 

Bunce  et  al..  Bunce  y 588 

Burden  et  al.,  Richards  y 728 

Burkhart  y.  Ball 629 

B.,  C.  R.  &  N.  R.  Co.,  Smith  y;  78 
B.,  C.  R.  &  N.  R  Co.,  Van 

Homy b8 

Bums  et  al..  Scripture  y 70 

Butterfield  &  Co.  y.  Stephens  et 

al 596 

Byam  et  al..  Brown  y 52 

0. 

Calvin  et  al..  District  Township 

of  Pleasant  Valley  v 189 

Campbell,  Roberta  v 675 

Carton  &  Co.  v.  Illinois  Central 

Railroad  Co 148 

Case  et  al.,  Admin'rs,  Starr  et 

alv 491 

Cassadv,  Stevens  v 113 

Central  Iowa  Railway  Co.,  Mar- 
tin v 411 

Cerro  Gordo  County  v.  Wright 

County 485 

Chapman,  Wells  v 658 

C,  D.  &  Q.  R.  Company  et  al., 

Elder  et  al  v 563 

C,  B.  &  Q.  R.  Company  et  al., 

Gray  v 563 

C,  B.  &  Q.  R.  Company,  et  al., 

Lower  v 563 

C.  &  N.  W.  R.  Co.  V.  Dunn.. . .  619 
C.  &  N.  W.  R.  Co.,   Hudson 

V 581 

CAN.  W.R.  Co.,  Miller  v....  707 
C,  M.  ft  St,  P.  R.  Co.,  Both- 

weUv 192 

C,  M.  &  St.  P.  R.  COy  Wood  v.  196 
C,  R.  I.  &  P.  R.  Co.,  GuUiher  v.  416 
C,  R,  I.  &  P.  R.  Co.,  Marion  v.  428 
City  of  BurHngton  et  al..  Cook 

et  al.,  Ex*rs,  y 251 


Digitized  by 


Google 


6 


CASES  REPORTED. 


City  of  Burlinflrton,  Hoefer  v. . .  281 
City  of  Marshalltown,  Monger  V.  763 
City  of  Muscatine,  Laurent  v. . .  404 
City  of  Sioux  City  v.Weareetal.  95 
City  of  Waterloo  ▼.  Union  Mill 

Co.etal 437 

Clapper,  State  V 279 

Clay  y.  Kichardson  et  ux 483 

Connelly  et  aL,  Watters  et  al  v.  217 

Connor,  State  v 367 

Cook  et  al.,  Ex^rs,  ▼.  City  of 

Burlington  et  al 251 

Coppess,  Barnhard  v 85 

Corley  et  al.,  Tarkmgton  v 28 

Crabtreeet  al.,  Michaels  v 615 

Craig  V.  Fowler 200 

Cremer,  Schultz,  Adm'r,  v 182 

Cressy  v.  Town  of  Postville. ...    62 

Crosby  v.  Hungerford  et  al 712 

Crouch  Y.  Deremore 43 

Cummings  v.  Wilson  et  al 14 

D. 

DalhofP  ft  Co.  et  al.,  Porter  v.. .  459 

Darrv.Darr 81 

Darr,  Darr  v 81 

Daugherty,  Milliken  y 294 

Davidson,  Brown  y 461 

Dayis  et  al.,  Uollen  y 444 

Dayis,  Sheriff,  et  al.,  Brown  y. .  641 

Dayis  etal..  Waller  y 103 

Delaware  county,  Kennedy  y. . .  123 
D.  M.,  0.  &  S.  B.  Co.,  Britton 

etaly 540 

Derby  et  al.,  Tice  y 312 

Deremore,  Crouch  y 43 

Dicken  y.  Morgan 157 

Dickerman  y.  Farrell 759 

District  Township  of  Honey 
Creek  y .  Floete,  County  Treas- 
urer   109 

District  Township  of  Pleasant 

Valley  y.  Calvm  et  al 189 

District  Township  of  Washing- 
ton y.  Thomas 50 

Donoyan,  Oilman,  Adm*r,  y. . .    76 

Drehery.  I.S.  W.  R.Co 599 

Dunn,  C.  &  N.  W.  R.  Co.  y. . . .  619 

E. 

Ebersole  &  Son  y.  Ware 663 

Eckert  &  Williams  y.  Pickel. . .  545 

Edens,  Town  of  Toledo  y 352 

Egan,Statey 636 

Eggert  &  Thoren  y.  White  et  al,  464 
Elder  et  aL  y.  C,  B.  &  Q.  R. 

Company  et  al 563 

Ellsworth  y.  Green  et  al 622 

Eyerett  y.  Union  Pacific  R.  Co..  243 


Fairell,  Dickerman  y 759 

Farrell,  Adm>,  Pettus  y 296 

Femer,  Adm*r,  York  y 487 

Findley  et  al.,  Phenix  Ins.  Co.  y.  591 
First  M.  E.  Church  of  Frank- 

yille  et  al.,  Robinson  y 717 

First  National  Bank  of  Garrets- 

yille,  Ohio,  y.  Green 171 

Floete,  County  Treasurer,  Dis- 
trict   Township    of    Honey 

Creeky 109 

Foreman  y.  Hunter,  Sheriff. . . .  550 

Forsythe  y.  McMurty  et  al 162 

Fowler,  Craig  y 200 

Fuhs  y.  Osweiler. 431 

G. 

Gates  y.  Brooks  et  al 510 

German  Bank  et  al  y.  Schloth 

et  al 316 

Gilchrist  y.  Anderson  etal 274 

Gilman,  AdmVj  y.  Donoyan. ...  76 
Goodenow  y.  Litchfield  et  al.  • . .  226 

Grayes,  Maxwell  y 613 

Gray  y.  C,  B.  &  Q.  R.  Co.  et  al.  563 

Green  y.  Blunt  et  al 79 

Green  et  al.,  Ellsworth  y 622 

Green,  First  National  Bank  of 

GarretsTille,  Ohio,  y 171 

Green  y.  Rowen  et  al 83 

Greeny.  Wilding 679 

Griffiin  et  al..  Smith  y 409 

GriflSth,  Adm'r,  v.  Parton 31 

Gronan  y.  Eukkuck  et  al 18 

Guliiher  y.  C,  R.  I.  &  P.  R.  Co.  416 

H. 

Haddock  et  al.^  Lyon  y 682 

Hallowell  et  al.,  bremnery....  433 

Hammond  y.  I^yitt  et  al 407 

Hanks,  AdmV,  y.  VanGarder. .  179 

Harnett  y.  Harnett 401 

Harnett,  Harnett  y 401 

Hamson  et  al.,  O'Brien  y 686 

Hastings  y.  Phoenix 394 

Hayiland  et  al.,  Woods  y 476 

Heiney  et  al.  AuUman,  Miller  & 

Co.,  y 654 

Heminger  y.  Robb 761 

Henry,State  y 391 

Hewity.  JeweUet  al 37 

Hills  et  al.,  Houghtaling  &  Co., 

y 287 

Hoefer  y.  City  of  Burlington. . .  281 

HoUen  y.  Dayis  et  al 444 

Houghtalmg   &    Co.  y.  Hills 

etal.... 287 


Digitized  by 


Google 


OASES  REPOETED. 


Piffe. 

Howland  y.  Enox 46 

Hoyt  T.  Black  Hawk  oonnty . . .  184 
Hudson  V.  C.  &  N.  W.  R.  Co.. .  681 

Hulbert  y.  Atberton 91 

Hungerford  efc  al.,  Croeby  y. . . .  712 
Hunter,  Sheriff,  Foreman  y. . . .  550 
Hntchins,  Incorporated  town  of 
Neyaday 506 

1. 

Illinois  Central  Railroad  Co., 
Carton&Co.,v 148 

Incorporated  town  of  Neyada  y. 
Hutchins 506 

Iowa  Homestead  Co..  SneU  y.. .  701 

Iowa  Mutual  Aid  Association, 
State  of  Iowa  ex  rel.  Auditor 
y 125 

Iselin  &  Co.  et  al.,  Sleeper  et  al. 
y 379 

I.  S.  W.  R.  Co.,  Dreher  y 599 

J, 

Jack,  Patterson  y 632 

Jasper  County  y.  Osbom 208 

Jenks  et  al.,  McKeeyer  et  al.  y . .  300 
Jenks  et  al.,  McEeeyer  et  al.  y . .  850 

Jewell  et  al.,  Hewit  y 37 

Johns  et  al.,  Beeson  et  al.  y. . . .  166 

Johnson,  Patterson  y 397 

Jones  y.  Brandt 332 

Jordan  &  McCallum  y.  Osoeda 

County 388 

Joyce  y.  Miller  Bros 761 

K 

Kaiser  y.  Waggoner  et  al 40 

Kaufman,  State  y 273 

Kennedy  y.  Delaware  County. .  123 

Kennedy,  State  y 759 

Kershman,  AdmV,  y.  Swhela. .  93 

Kimbally.  WUson 638 

K.,  Mt.  P.  &  N.  R.  Co.,  et  al. 

Stringer  et  al.  y 277 

Knox,  Howland  y 46 

Kttkkuck  etal.,  Gronan  y 18 

L. 

Landers  &  Son  y.  Boyd  et  al. . .  758 
Langford  &  Orton  y.  Ottumwa 
Water  Power  Co.  et  al.,  Gar- 
nishee  283 

Laub.  Mitchell  y 36 

Laurent  y.  City  of  Muscatine. .  404 

Lay  y.  Templeton  et  al 684 

Leacox  et  al.,  Towle  &  Ropery.    42 


Page. 

Leasman  y.  Nicholson,  Ex 259 

Leyitt  et  al.,  Hammond  y 407 

Lillard,  State  y 479 

Litchfield  et  al.,  Goodenow  y. . .  226 
Lowe  Bros.  &  Co.  y.  Young..  364 
Lower,  y.  C,  B.  &  Q.  R.  Co.  et 

al 563 

Lucas,  Adm'x,  et  al.,  Ballou  y. .    22 

Lucas  County  y.  Wilson 854 

Lyon  y.  Haddock  etal 682 

M. 

Maasden  et  al.,  Mayfield  y 517 

Maishy.Bird 307 

Mansfield  y.  Sac  County 694 

Marcy,  Atherton  &  Ricker  y. . . .  650 

Marland,  Smith  y 645 

Marion  y.  C,  R.  I.  &  P.  R.  Co.,  428 
Markley,  Receiver,  y.  Rhodes. .    57 

Marshall  County,  Sears  y 603 

Martin  y.  Central  Iowa  Railway 

Co 411 

Maryin  y.  Marvin  et  al 699 

Marvin  etal.,  Marvin v 699 

Maxwell  v.  Graves 613 

Mayfield  y.  Maasden  et  al 517 

Maynard  et  al.,  Musser  &  Por- 
ter y 11 

McAnnultyy.  Seick 586 

McGrath,  Welch  y 519 

Mclntire,  State  v 264 

Mclntire,  State  v 267 

McKeever  et  al.  y.  Jenks  et  al. .  300 
McKeever  et  al.  v.  Jenks  et  al. .  350 

McMillan,  Murphy  v 515 

McMurty  et  al.,  Forsythe  v. . . .  162 

Michaels  y.  Crabtree  et  al 615 

Miller  v.  Ayres  et  al 424 

Miller,  Ball,  by  Next  Friend,  v.  634 

Miller  v.  C.  &  N.  W.  R.  Co 707 

Miller  Bro's,  Joyce  v 761 

Miller,  Morgan  et  al.  v 481 

Miller,  Redfield  v 393 

Milliken  v.  Daugherty 294 

Mihie  y.  Walker 186 

Minnesota   Linseed  Oil  Co.  y. 

Montague  &  Smith 448 

Mitchell  v.  Laub 36 

Montague  &  Smith,  Minnesota 

Linseed  Oil  Co.y 448 

Morgan,  Dicken  v 157 

Morg^  et  al.  v.  Miller 481 

Morrison,  Raymond  y 371 

Mnnger  y.    City  of  Marshall- 
town 763 

Munson,    Adm*r,   y.  Plummer 

etaL 120 

Munson,  Adm'r,  v.  Plummer  et 
al.,  and  Keppd,  Intervenor...  136 


Digitized  by 


Google 


8 


OASES  KEPOETED. 


Pag«. 

Murpby  y.  McMillan 515 

Muny,  Nelson  &  Co.  v.  Ochel- 

fcree  etal 435 

Musser  &  Porter  y.  Maynard  et 

al 11 

K 

Nesselrode  y.  Parrish  el  al 570 

NkholBon,  Ex*r,  Jieasman  y. . . .  259 

Nickson  y.  Blair 581 

Noble  et  al.,  Stanley  et  al.  y. . .  666 

o. 

O^Brien  y.  Harrison  et  al ^ 

Ocheltree  et  al.,  Murry,  Nelson 

&Co.  y 435 

0'Meara,Twinjf  y 326 

Osbom,  Jasper  Coun^  y 208 

Osceola  County,  Jordan  &  Mc- 

Callum  y 388 

Osweiler,  Fuhs  y 431 

Ottumwa  Water  Power  Co.  et 

al.,  Garnishee,  Lan^ord  &  Or- 

tony 283 

P. 

Parish  et  al.,  Nesselrode  y 570 

Parton,  Griffith,  Ad'mr,  y 31 

Patrick,  Barr  y 134 

Patterson  y.  Jack 632 

Patterson  y.  Johnson 397 

Peake  y.  Van  Lewyen  et  al 764 

Pettus  y.  Farrell,  Adm'x 296 

PheliM  y.  Winters  &  Hill  et  al.  561 
Phenix  Ins.  Co.  y.  Findley  et  aL  591 

Phoenix,  Hastings  y 394 

Pickel,  Eckert  &  Williams  y. . .  545 

Pierson,  State  y 271 

Plummer  et  al.,  and  Eeppel,  In- 

tervenor,  Munson,  Acun'r,  y . .  136 
Plummer  et  al., Munson,  Adm*r  y  120 
Polk  County,  Seaton  et  al.  y . . .  626 
Porter y.Dalhoff& Co. etal....  459 

Q. 

.  Qninton,  state  y. 362 

K 

Raymond  y.  Morrison 371 

Redfieldy  Miller 393 

Reedy.  Root 359 

Renwick  y.  Bancroft  et  al 116 

Rhodes,  Markley,  Receiyer,  y. .    57 

Richards  y.  Burden  et  al 723 

Richardson  et  ux.,  Clay  y 483 


Page. 

Robb,  Heminger  y 761 

Roberts  y.  Campbell 675 

Roberts  et  al.,  Tracy  et  al.  y. . .  624 
Roberts,  Woodbury,  Williams  & 

English  y 348 

Robinson  y.  First  M.  K  Church 

ofPrankyilleet  al 717 

Ronen etal., Greeny 83 

Root,  Reedy 359 

s. 

Sac  County,  Mansfield  y 694 

Sainer,  Town  of  Canthl  y 26 

Schloth  et  al;,  German  Bank  et 

al.y..'. 316 

Sdiultz,  AdrnV,  y.  Cremer 182 

Scripture  y.  Bums  et  al 70 

Sears  y.  Marshall  County 603 

Seaton  et  al.  y.  Polk  County. . .    626 

Seick,  McAnnuKy  y 586 

Shaffer,  State  y 290 

Shelley  y.  Smith  et  al 453 

Silyers,  Hoffinan  et  aL,  Thomp- 
son y 670 

Sikes  y.  Town  of  Manchester. . .  65 
Sleeper  et  id.  y.  Iselin  &  Co.  et 

al 879 

Smith,  American  Missionary  As- 

sodationy../ 704 

Smith y.B.,C.R.&N.R.  Co..    73 

Smith  y.  Griffin  et  al 409 

Smith  y.  Marland 645 

Smith  et  aL,  Shelly  y 453 

Smith,  Sheriff,  etal.,VanHomy.  142 

Smith,  Van  Vechten  y 173 

Snell  y.  Iowa  Homestead  Co. . .  701 
Spiesberger  Bros.  y.  Thomas  et 

al 606 

Stanley  et  al.  y.  Noble  et  al 666 

Star  Wagon  Co.  v.  Swezy,  Lebo 

&  Co.  etal 609 

Starr  et  al.  y.  Case  et  al.,  Adm'rs.  491 

Statey.  Black 390 

Statey.Blunt 468 

State  y.  Buck  et  al 382 

Statey.  Clapper 279 

State  y.  Connor 357 

Statey.Egan 636 

Statey.  Henry 391 

State  of  Iowa,  exrel.  Auditor,  y. 

Iowa  Mutual  Aid  Association.  125 

State  y.  Kaufman 273 

Statey.  Kennedy 759 

Statey.  Lillard 479 

State  y.  Mclntire 264 

State  y.  Mclntire 267 

State  y.  Pierson 271 

State  y.  Quinton 362 

State  y.  Shaffer 290 

State  y.  Tatman 471. 


Digitized  by 


Google 


OASES  EEPORTED. 


9 


Stephens  et  aL,  Batterfield  & 

CJo.T 596 

Ste?eii8  V.  Caaaadhr 113 

Stomback  et  al..  Wells,  Clerk  of 

Washington  Township,  v. . . .  376 
Straiton,  American  Ins.  Co.  y.  .  696 
Stringer  et  aL  y.  K.,  Mt.  P.  & 

N.R.Co.etal 277 

Swezy,  Lebo  &  Co.  et  al.,  Stai; 

Wagon  Co.  V 609 

Swhela,  Kershman,  Adm^r,  y.  .    93 

T. 

TaiUngton  Y.  Corley  et  al 23 

Tatman,  States 471 

Taylor  et  al.  y.  Trulock  et  al. . .  558 

Templeton  et  al.,  Lay  y 684 

Thomas,  District  Township  of 

Washington  y 50 

Thomas  et  al.,  Spiesberger  Bros. 

Y 606 

Thompson  y.  SilYers,  Hoffman 

etal. 670 

TiceY.Derby  et  al 312 

Towle  &  Roper  y.  Leacox  et  al.    42 

Town  of  Cantril  y.  Sainer 26 

Town  of  Manchester,  Sikes  y.  . .  65 
Town  of  PostYille,  Cressy  y. . . .    62 

Town  of  Toledo  y.  Edens 352 

Tracy  et  al.  y.  Roberts  et  al. . . .  624 
Trdock  et  al.,  Taylor  et  al.  Y. . .  558 
Twing  Y.  O'Meara 326 

U. 

Union  Mill  Co.  et  al.,  City  of 
WaterlooY 437 

Union  Pacific  R.  Co.,  EYerett 
▼ 243 


Van  Garder,  Hanks,  Adm'r,  y.  .  179 
Van  Horn  y.  B.,  C.  R.  &  N.  R. 

Co 33 

Van  Horn  y.  Smith,  Sheriff,et  al.  142 
Van  LewYen  et  al.,  Peake  y.  . . .  764 
Van  Vechten  y.  Smith 173 

w. 

Waggoner  et  al..  Kaiser  y 40 

Watter,  Mihie  y 186 

Waller  Y.DaYis  etal 103 

Ware,  Ebersole  &  Son  y 663 

Watters  et  al.  y.  ConnellY  et  al.  217 
Weare  et  al.,   City  of  Sioux 

CitvY 95 

Welch  Y.  McGrath 519 

Wells  Y.  Chapman 658 

Wells,   aerk    of   Washington 
Township,  y.  Stomback  et  al.  376 

Wheeler  y.  Baker 86 

White  etal.,  Egbert  &ThorenY.  464 

Wilcox  et  al.,BoyleY 466 

Wilding,  Green  y 679 

Wilson  et  al.,  Cummings  y.  . . .    14 

Wilson,  Kimball  y 638 

Wilson,  Lucas  County  y 354 

Winters  &  Hill  et  al.,  Phelps  y.  561 
Wood  Y.  C,  M.  &  St.  P.  R.  Co..  196 
Woodbury,    Williams   &  Eng- 
lish y.  Roberts 348 

Woods  Y.  HaYiland  et  al 476 

Wright  County,   Cerro   Gordo 
County  Y 485 

T. 

York  Y.  Femer,  Adm'r 487 

Toung,  Lowe  Bros.  &  Co.  y.  . . .  364 

z. 

Zdlinger,  Bnunbaagh  et  al.  y.  .  384 


Digitized  by 


Google 


Digitized  by 


Google 


REPORTS 


OF 


€mt9  to  ^M  mi  ^qnitg. 


DBTBBMIirBD  IN  THB 


SUPREME   COURT 


OP 


THE  STATE  OF  IOWA, 

DES  MOINES,  JUNE  TERM,  A.  D.  1882. 

ZK  THB  THIBTT-SIZTH  YEAB  OF  THB  STATE. 


PRESENT: 

Hon.  WILLIAM  H.  SEEVERS.  CHIEF  JUSTICB. 
"      JAMES  G.  DAY. 


JAMES  H.  ROTHROCK, 
JOSEPH  M.  BECK, 
AUSTIN  ADAMS, 


JUDGES.  rg    bJJ 


59        11 
1138      143 


MiTSSEB  &  Porter  v.  Matnabd  et  al. 

1 .  Praotioe :  jury  bound  by  instructions  of  court.  The  instaradions 
to  the  jury  constitute  the  law  of  the  case,  and  must  be  followed  l^  the 
juiy,  whether  right  or  wrong. 

Appeal  from  Cedar  District  Court. 

Wednesday,  June  14. 

Action  at  kw  upon  a  sheriff's  oflScial  bond  to  recover 
damages  for  an  alleged  failure  to  make  the  money  on  a  cer- 
tain execution,  issued  upon  a  judgment  in  favor  of  plaintiffs 
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Mosser  &  Porter  r.  Maynard. 

and  against  Theodore  Pearson  and  Alexander  Pearson.  There 
was  a  trial  by  jury,  which  resulted  in  a  verdict  and  judgment 
for  defendants.     Plaintifts  appeal. 

Baker  cfe  Ball  and  John  N.  Neiman^  for  appellants. 
Wolf  <&  Landt  and  Piatt  &  Carr,  for  appellees. 

RoTHBOoK,  J. — This  is  the  second  appeal  in  this  case.  See 
55  Iowa,  197.  Upon  the  last  trial  it  appeared  that  the  sher- 
iff received  the  execution  in  question  on  the  21st  day  of 
August,  1877.  He  stated  in  his  testimony  as  a  witness  that 
on  the  24th  day  of  the  same  month  he  made  a  levy  on  cer- 
tain growing  com,  the  property  of  Theodore  Pearson,  subject 
to  a  mortgage  which  was  represented  to  be  upon  it,  and  sub- 
ject to  what  he  (Pearson)  claimed  was  exempt  from  execution 
for  his  stock  and  family.  This  com  was  cultivated  by  Pear- 
son upon  the  farm  of  one  Heppenstall,  and  the  evidence 
shows  that  Pearson  was  not  in  possession  of  the  farm,  but 
that  it  was  in  possession  of  Heppenstall,  who  was  entitled  to 
one-third  of  the  corn  as  rent.  The  court  in  the  fifth  instrac- 
tion  to  the  jury  directed  them  in  substance  that  if  there  was 
any  more  com  than  was  exempt  from  execution  it  was  sub- 
ject to  be  levied  on  and  sold  to  satisfy  judgments  against  the 
owner,  "and  it  was  the  duty  of  the  sheriff  in  the  exercise  of 
diligence  to  levy  on  and  sell  said  property,  and  if  he  failed 
to  exercise  such  reasonable  diligence  as  heretofore  set  forth, 
he  is  liable"  and  the  verdict  should  be  for  the  plaintiffs. 

"2.  If  you  find  from  the  evidence  that  the  defendant, 
A.  B.  Maynard,  then  sheriff,  did  on  the  24th  day  of  August, 
1877,  make  a  levy  under  the  execution  then  in  his  hands  in 
the  case  of  Mu%%er  <&  Porter  v.  Theodore  and  Alexander 
Pearson^  on  the  interest  of  Theodore  Pearson  in  the  field  of 
com  on  George  Heppenstall's  farm,  and  afterwards  neglected 
to  sell  said  property,  and  apply  the  proceeds  upon  his  execu- 
tion, but  negligently  suffered  it  to  be  disposed  of  by  the  de- 
fendants and  other  parties  for  other  purposes,  then  you  are 
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instructed  that  defendant  is  liable  to  plaintiffs  for  the  valne 
of  Theodore  Pearson's  share  of  said  corn,  less  the  amount  of 
his  exemption." 

If  the  jury  had  followed  these  instructions  of  the  court, 
they  could  not  have  done  otherwise  than  render  a  verdict 
for  plaintiiGs. 

All  the  evidence  shows  that  there  was  more  com  in  the 
field  than  what  was  exempt.  The  jury  were  told  that  Pear- 
son's interest,  not  exempt,  was  subject  to  the  levy  of  an  exe- 
cution and  that  it  was  the  duty  of  the  sheriff  to  make  the 
levy,  and  they  were  further  told  that  if  he  did  make  the  levy, 
and  negligently  suffered  his  levy  to  be  lost  by  allowing  the 
property  to  be  disposed  of  to  others,  he  was  liable. 

"We  have  no  occasion  to  determine  the  correctness  of  these 
instructions.  We  are  not  called  upon  to  decide  whether,  or  not, 
the  sheriff  was  bound  to  levy  upon  the  com,  if  the  jury  should 
find  he  received  such  notice,  that  it  was  covered  by  a  chattel 
mortgage  as  to  deter  him  in  the  exercise  of  reasonable  dili- 
gence from  making  the  levy:  nor  the  effect  of  a  levy  subject 
to  a  chattel  mortgage;  nor  the  right  of  the  sheriff  to  abandon 
the  levy  if  he  afterwards,  as  a  prudent  person,  believed  it 
would  be  unavailing;  nor  as  to  his  right  to  make  the  levy  and 
sell  the  com  while  growing  and  in  the  possession  of  Heppen- 
stall,  the  owner  of  an  undivided  one-third  thereof. 

The  door  to  all  these  inquiries  is  closed  by  the  above  in- 
structions. It  is  not  our  province  in  the  present  stahcs  of 
the  case  to  determine  the  correctness  of  these  instructions. 
They  should  have  been  followed  by  the  jury.  It  has  been 
repeatedly  held  by  this  court,  that  the  instructions  to  the 
jury  constitute  the  law  of  the  case,  and  must  be  followed 
by  the  jury,  whether  right  or  wrong.  Sofoery  v.  Btmcky  11 
Iowa,  487;  Farley^  Nortu  <&  Co.  v.  Buddy  14  Iowa,  289, 
et  seq.;  Taylor  v.  Cooky  Id.,  601,  and  other  cases. 

The  verdict  of  the  jury  should  have  been  set  aside  as  con- 
trary to  the  instructions  of  the  court 

Bbvbrsed. 
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59     1^1  CUMMINOS  V.  WiLSON  ET  AL. 

117^681 

: —r  1*  Tax  Sale:  rbdbmptiok:  timb  of.    Redemption  may  be  made  from 

|ii9  283  B'^ax  sale  at  any  time  within  ninety  days  after  the  proof  of  aervioe  of 

the  notice  required  l^  section  894  of  Uie  Code  has  been  filed  in  the 

proper  office. 

i. : :  WHO  MAT  REDEEM.    In  cases  wherein  the  proper  county 

officers  are  authorized  and  required  to  permit  redemption,  the  courts 
will  allow  and  enforce  the  right;  and  it  is  the  rule  in  this  State  that  the 
holder  of  any  right  in  lands,  legal  or  equitable,  perfect  or  inchoate,  may 
redeem  from  a  tax  sale. 

3. :  :  :  duty  of  officebs.  When  one  seeks  to  re- 
deem from  a  tax  sale  under  an  equity  or  a  claim  not  based  ui)on  a  re- 
corded title,  Which  the  law  ^vide^  shall  support  the  right  of  redemp- 
tion, the  cooniy  officers  most  permit  the  redemption,  if  they  are  satis- 
fied that  he  in  good  faith  relies  upon  such  equity  or  claim;  but  such 
equity  or  claim  must  pertain  to  an  interest  in  the  land,  and  be  such 
that,  if  enforced,  it  will  yest  some  title,  lien  or  right  to  the  property 
itself. 


4. :  :  .  In  this  case,  where  it  appears  that  the  plaint- 
iff was  prosecuting  his  suit  to  recover  the  title  to  the  land  in  controversy, 
basing  his  claim  upon  an  equity  which,  if  established,  would  entitle 
him  to  the  relief  he  sought,  held  that  he  was  entitled  to  redeem  &om  a 
sale  of  the  land  for  taxes. 

Appeal  from  Wapello  Circuit  Cot^rt. 

Wednesday,  June  14. 

Action  in  chancery  to  quiet  the  title  of  certain  lands  in 
plaintiff.  After  the  filing  of  the  petition  the  defendants 
conveyed  their  interest  and  claim  in  the  land  to  plaintiff,  and 
Houston  filed  a  petition  of  intervention  showing  that  he  is 
the  holder  of  a  certificate  of  purchase  of  the  land  at  tax  sale 
and  that  he  is  entitled  to  a  tax  deed,  which  the  treasurer  re- 
fuses to  execute.  He  alleges  that  the  time  for  redemption 
has  expired  and  asks  that  plaintiff  be  denied  the  right  to  re. 
deem  from  the  sale.  There  was  a  decree  granting  the  relief 
prayed  for  by  plaintiff  and  dismissing  the  petition  of  the  in- 
tervener, who  now  appeals  to  this  court 
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W.  M.  WalJc&r,  for  appellant 
W.  R.  O.  Jaquesothj  for  appellee. 

Bbok,  J« — ^L    The  material  facts  of  the  case  are  as  follows: 

1.  August  6th,  1877)  th^  intervenor's  assignor  purchased 
the  land  at  tax  sale. 

2.  On  the  12th  of  May,  1880,  the  intervener  published 
the  notice  required  bj  Code,  §  894,  preliminary  to  the  execu- 
tion of  a  tax  deed. 

3.  March  17th,  1881,  proof  of  service  of  the  notice  was 
filed  in  the  proper  county  office. 

When  the  land  was  sold  for  taxes  the  legal  title,  which 
some  time  before  he  had  held,  was  not  in  the  plaintiff,  but  he 
had  an  equity  therein,  based  upon  the  ground  that  the  deed 
was  not  to  be  delivered  until  the  consideration  was  paid,  and 
its  delivery  had  been  procured  by  fraud. 

5.  March  2d,  1880,  the  plaintiff  commenced  this  suit 
^  against  defendants,  the  holders  of  the  legal  title  to  the  lands, 

to  recover  the  title  and  quiet  it  in  himself. 

6.  July  26th,  1880,  he  paid  the  county  Auditor  the 
amount  required  to  redeem  from  the  tax  sale  as  shown  by 
that  officer's  books. 

7.  March  15th,  1881,  the  plaintiff  filed  for  record  a  quit- 
claim deed  from  defendants  for  the  land,  executed  the  same 
month,  but  the  day  is  not  shown. 

8.  Upon  these  facts  we  are  required  to  determine  whether 
plaintiff  has  lawfully  redeemed  the  land  from  the  tax  sale 
under  which  the  intervener  claims  that  he  is  entitled  to  a  tax 
deed. 

II.  The  court  has  held  that  redemption  may  be  made 
within  ninety  days  after  the  proof  of  service  of  the  notice  re- 
ij!^BAL«:  quired  by  Code,  §  894,  is  filed  in  the  proper 
ttmSoiE  **"'  office.  Stoope v.  Priory 68  Iowa,  412.  Plaintiff 
made  the  redemption  before  the  filing  of  the  proof  of  service; 
it  was  therefore  in  time. 
*  *  III.   Was  the  redemption  made  by  plaintiff  before  the  exe- 
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cution  to  him  of  the  quitclaim  deed  by  the  defendants  euf- 

2.  — : :  ficient?  Did  he  at  that  time  have  such  an  interest 

deem.  in  the  land  as  conferred  upon  him  the  right  to 

redeem  from  the  tax  sale? 

Before  the  redemption  plaintiflF  had  brought  this  suit  set- 
ting up  his  equity  in  the  land' and  claiming  to  recover  the 
title.  Subsequently  lie  acquired,  by  compromise,  or  other, 
wise,  the  interest  claimed  by  defendants.  It  cannot,  we 
think,  be  doubted  that  the  law  will  regard  him  as  holding  an 
equity  in  the  property.  It  is  not  important  to  determine  the 
nature  or  extent  of  his  equity,  and  indeed,  we  think,  that  we 
need  not  determine  that  he  held  a  claim  to  the  land  which 
equity  or  the  law  would  enforce.  It  is  suflScient  to  know 
that  he,  in  fact,  claimed  an  equity  and  was  in  good  faith  at- 
tempting to  enforce  it.  This  position  is  supported  by  the 
following  considerations.  It  is  very  plain  that  in  cases  where- 
in the  county  officers  are  authorized  and  required  to  permit 
redemption,  the  courts  will  allow  and  enforce  the  right  These 
officers  are  charged  with  the  duty  of  administering  the  law , 
in  such  cases.  It  cannot  be  possible  that  in  a  case  wherein 
they  would  be  required  to  permit  redemption,  the  courts 
would  deny  the  right.  If  this  were  so,  there  would  arise  a 
conflict  between  these  officers  and  the  courts,  both  appointed 
instruments  for  the  administration  of  the  law.  But  this  the 
law  will  not  permit.  We  conclude,  therefore,  that  if  the 
county  auditor  and  the  treasurer  were  authorized  in  this  case 
to  permit  plaintiff  to  redeem,  this  court  must  enforce  the 
right. 

IV.  It  is  the  rule  of  this  State  that  the  holder  of  any 
right  in  lands,  legal  or  equitable,  perfect  or  inchoate,  may  re- 
deem from  a  tax  sale.  JSice  v,  NeUon^  27  Iowa,  148 ;  By- 
ington  v.  Boohwalter^  7  Id.,  612;  Adams  v.  Beale  et  al,y 
19  Id.,  61. 

V.  The  right  of  one  claiming  to  redeem,  may  depend 
upon  facts  which  rest  upon  parol  testimony,  or  upon  the  con- 

3. — : :  struction  of  written    instruments,   and   difficult 

offlcen.  questions  of  law  may  be  involved  therein.     In- 
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deed,  this  is  usually  the  case  where  such  claims  are  based  upon 
equities  or  are  not  supported  by  plain  and  undisputed  record 
titles.  How  are  such  claims  to  redeem  to  be  determined  by 
the  county  officers?  How  are  they  to  determine  the  ques- 
tion of  fact  and  of  law  involved  therein?  It  is  plain  that 
they  cannot  decide  these  questions  for  the  reasons  that  they 
cannot  exercise  judicial  functions,  and  the  decision  of  such 
questions,  where  they  are  to  be  decided,  are  by  the  law  always 
remitted  to  the  courts.  We  conclude  that  when  one  seeks  to 
redeem  from  a  tax  sale  under  an  equity  or  a  claim  not  based 
upon  a  recorded  title,  which  the  law  provides  shall  support 
the  right  of  redemption,  the  county  officers  must  permit  the 
redemption  if  they  are  satisfied  he,  in  good  faith,  relied  upon 
such  equity  or  claim.  They  are  not  to  determine  whether 
the  law  will  enforce  his  claim,  but  whether  in  good  faith  he 
makes  it.  It  will,  of  course,  be  understood  the  claim  or 
equity  must  pertain  to  an  interest  in  the  land  which,  if  en- 
forced, will  vest  some  title,  lien  or  right  to  the  property  itself. 
If  this  rule  be  not  recognized  county  auditors  must  exercise 
important  judicial  functions  or  the  right  of  redemption  must 
be  restricted  to  persons  holding  the  undisputed  record  title 
to  the  land.     But  this  the  law  will  not  do. 

VI.     In  the  case  before  us  the  plaintiff,  when  he  paid  the 

^  . .  money  to  redeem  the  land  in   controversy,  was 

'  prosecuting  this  suit  to  recover  the  title,  basing 

his  claim  upon  an  equity  which,  if  established,  would  entitle 
him  to  the  relief  besought.  In  our  opinion  the  law  regarded 
him  as  prosecuting  in  good  faith  his  equity  and  authorized 
him  to  make  the  redemption. 

This  view  leaves  nothing  further  to  be  decided  in  the  case. 
We  need  not  inquire  whether  the  intervener  is  the  real 
owner  of  the  certificate  of  redemption,  a  question  raised  by 
plaintiff  which  becomes  immaterial  in  the  foregoing  view  of 
the  case. 

It  is  our  opnion  that  the  jugdment  of  the  Circuit  Court 
ought  to  be  Affirmed. 

Vol.  LVIX— 2 
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69     18  GrONAN  V.  KUKKUOK  ET  AL. 

113     93 

jiio  661      ^*  Assault  and  Battery :  proyocation  to  mitigate  damagbs.   In  an 

59  ^~S  action  for  damagies  for  aasault  and  battery,  it  is  the  settled  role  of  this 

^  ^^1  State  that  provocation  given  at  the  time  of  the  assault,  or  within  a  prior 

'  time  so  recent  as  to  justify  the  presumption  that  the  offense  was  oom- 

mitted  under  the  influence  of  pajBsion  excited  thereby,  may  be  shown  in 

mitigation  of  damages;  but  if  time  for  reflection  intervened  (one  day 

in  this  case)  after  the  provocation,  it  will  not  extenuate  the  violence. 

1  :  pleading:  mental  pain.    As  mental  pain  is  the  natural  and 

inevitable  result  of  personal  injuries,  damages  therefor  need  not  be  spe- 
daUy  claimed  in  a  petition  in  a  cause  for  assault  and  battery. 

3.  Practice:  excluding  answer  of  witness:  error  not  presumed. 

The.  fact  proposed  to  be  established,  or  the  evidence  intended  to  be  elicited 
by  a  question,  must  appear,  in  order  to  justify  the  conclusion  that  the 
ruling  of  the  court  in  refusing  permission  of  tiie  witness  to  answer  it 
was  pr^'udicial  error. 

4.  Instructions:  all  the  language  must  be  considered.    Objections 

to  instructions  which  do  not  regard  all  the  language  used  therein  will 
not  bo  considered. 

5.  Assault  and  Battery :  mitigation  of  damages.    It  is  no  ground 

for  mitigation  of  damages  for  an  assault  and.  battery  that  the  plaintiff 
denied  making  statements  derogatory  to  the  character  of  defendant, 
whereby  defendant  was  greatly  provoked. 

6. :  instruction:  measure  of  damages.     In  an  action  for  an 

assault  and  battery,  where  the  defendant  asked  an  instruction  to  the 
effect  that  the  plaintiff  cannot  recover  for  permanent  injuries,  unless 
they  are  proved  by  the  preponderance  of  the  evidence,  it  was  not  error 
for  the  court  to  add  to  such  instruction  a  modification  to  the  effect  that 
if  the  jury  found  plaintiff  entitled  to  recover  for  iiyuries  from  which  he 
had  not  recovered,  they  should  consider  the  length  of  time  it  will  require 
him  to  recover  as  shown  by  the  evidence. 

Ajppealfrom  Jackson  Cvrouit  Cowrt. 
Wednesday,  June  14. 

Action  to  recover  damages  sustained  by  reason  of  an  as- 
sault and  battery  committed  by  defendants  upon  the  plaintiflF. 
There  were  a  verdict  and  judgment  for  plaintiff;  defendants 
appeal. 
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Qwium  y.  KukkiMk. 
A.  R.  BaHholomew  and  A.  R.  Cotton^  for  appellant. 
W.  C.  Orohe  and  Z.  N.  ElUs^  for  appellee. 

Bbce,  J. — I.  The  petition  charges  that  the  assault  and 
battery  was  committed  by  both  of  the  defendants  but  the 
evidence  shows  that  violence  was  used  by  Henry  Kukkuck 
alone,  and  that  the  other  defendant,  his  father,  was  present 
encouraging  the  son  and  instigating  the  assault.  The  an- 
swer of  the  son  pleads,  as  justification,  thati  plaintiff  in  the 
son's  presence  pronounced  a  statement,  then  made  by  the 
father,  a  lie.  In  separate  answ^s  the  defendants  denied  all 
allegations  of  the  petition.  The  alleged  errors  complained 
of  by  defendants  will  be  considered  in  the  order  we  find  them 
discussed  by  counsel. 

II.  The  court  directed  the  jury  that  no  words  used  by  the 
plaintiff  would  justify  the  assault,  but  words  of  provocation 
t  AMAmn  Tised  jnst  before  and  at  the  time  of  the  assault 
^▼ocatioD  *  should  be  considered  in  mitigation  of  exemplary 
dasiaffes.  damages,  and  added  to  the  instruction  the  follow- 
ing words:  "But  no  words  used  by  plaintiff  to  the  defendants, 
or  either  of  them,  before  the  day  of  assault,  or  which  came  to 
their  knowledge  before  that  time,  should  be  considered  by 
you  for  any  purpose." 

Provocation  given  at  the  time  of  the  assault  or  within  a 
prior  time  so  recent  as  to  justify  the  presumption  that  the 
offense  was  commited  under  the  influence  of  passion,  excited 
thereby,  may  be  shown  in  mitigation  of  damages.  But  if 
time  for  reflection  intervened  after  the  provocation,  it  will 
not  extenuate  the  violence.  This  is  the  settled  rule  of  this 
State.  Thrall  v.  Knap^  17  Iowa,  468;  Ireland  v.  Elliott^ 
6  Id;,  478.  A  provocation  arising  on  a  day  prior  to  the  as- 
sault cannot  be  shown  in  mitigation  of  damages,  for  the  law 
presumes  sufficient  time  intervened  before  the  assault  to  allow 
the  passions  to  subside  and  reason  to  .regain  control  of  the 
mind. 

The  doctrine  of  the  instruction  sustains  the  ruling  of  the 
Circuit  Court  in  excluding  evidence  of  conversations  and  de- 
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clarationg  of  the  plaintiff,  alleged  to  have  occurred  prior  to 
the  day  of  the  assault,  which  were  offered  in  extenuation 
thereof. 

III.  The  court  directed  that  mental  pain  suffered  by  the 
plaintiff  should  be  considered  by  them  ad  an  element  of  dam- 
2. :         a^s.     Counsel  for  defendant  insist  that  as  there 

pleading :         ^ 

mental  pain,  is  no  allegation  and  claim  in  the  petition,  based 
upon  mental  pain  suffered  by  plaintiff',  he  cannot  recover 
therefor  in  this  action.  But  as  mental  pain  is  the  natural 
and  inevitable  result  of  personal  injuries,  damages  therefor 
need  not  be  specially  claimed. 

IV.  The  son,  while  testifying  for  defendants,  was  asked 
by  their  counsel  this  question:  "State  whether  or  not  it  was 
3.  pRAcnoB:  in  any  way  understood  between  you  and  your 

answer  o1[       father  that  plaintiff  should  be  assaulted."     An 

witness  s  error  ^^ 

notfwesamed.  objection  by  plaintiff  was  sustained.  The  record 
does  not  show  what  ikct  was  proposed  to  be  proved  by  the 
answer.  The  fact  proposed  to  be  established  or  the  evidence 
intended  to  be  elicited  by  the  question  must  appear,  in  order 
to  justify  the  conclusion  that  the  ruling  of  the  court  in  refus- 
ing permission  to  the  witness  to  answer  it  was  prejudicial 
error.  See  JerJcs  v.  KnottB  Mexican  Silver  Mine  Co.^  58 
Iowa,  549.  Another  objection,  based  upon  the  court^s  refusal 
to  permit  an  answer  to  a  question  relating  to  the  reputa- 
tion  of  one  of  the  defendants,  is  disposed  of  by  the  applica- 
tion of  the  foregoing  rule. 

V.  An  instruction  to  the  effect  that  the  father  is  liable  if 
he  acted  in  concert  with  the  son,  knowing  his  intention  to  as- 
sault the  plaintiff,  is  objected  to,  on  the  ground  that  no  such 
concert  of  action  can  be  inferred  from  the  evidence.  We 
think  differently,  and  that  there  was  testimony  to  which  the 
instruction  was  applicable. 

VI.  The  same  instruction  is  objected  to  on  the  ground 
that  it  holds  the  iBther  liable  if  he  had  knowledge  of  the  son's 
A  •«-«,  intentions.     But  the  instruction  is  qualified  by 

iaw?iemu8t  *^®  Condition  that  if  the  assault  was  made  pur- 
be  considered.  ^xiATLt  to  the  son's  intentions  in  the  presence  of 
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the  luther,  without  any  objeotion  on  his  part,  and  he  aided 
and  abetted  or  encouraged  the  son,  he  is  liable.  The  instruc- 
tion is  correct. 

VII.  Counsel  object  to  the  sixth  instruction,  on  the  ground 
that  it  inferentially  holds  the  father  liable  if  he  failed  to  make 
an  attempt  to  prevent  the  son's  assault,  but  the  objection 
leaves  out  of  view  a  part  of  the  language  to  the  effect  that 
liability  would  be  incurred  by  aiding  and  encouraging  the  son. 

Other  objections  to  instructions  are  based  upon  like  con- 
structions which  do  not  regard  all  the  language  used  therein. 
These  objections  need  not  be  further  noticed. 

VIII.  An  instruction  was  asked,  by  the  son,  to  the  effect 
that  the  denial  of  plaintiff  that  he  had  made  statements  de- 
5.  AMAULT       rogatory  to  the  character  of  defendant,  whereby 

ffitigati^nol  defendant  was  greatly  provoked,  should  be  con- 
^*™**^  sidered  in  mitigation  of  damages.  It  seems  to 
us  that  the  fact  assumed  by  the  instruction  instead  of  extenu- 
ating defendants'  assault  adds  to  the  wrong*  Surely  the  denial 
of  the  words  ought  to  have  had  the  effect  of  abating  defendant's 
feeling  instead  of  exciting  him  to  violence. 

IX.  Counsel  complain  of  the  modification  of  an  instruction 
asked  by  defendant  to  the  effect  that  plaintiff  cannot  recover 
^ ^^     for  permanent  injuries  unless  they  are  proved  by 

mSaSreof  ^^  preponderance  of  the  evidence.  The  modifi- 
^•°***^®^  cation  consisted  in  adding  thereto  a  direction  that 
if  the  jury  found  plaintiff  entitled  to  recover  for  injuries  from 
which  he  has  not  recovered,  they  should  consider  the  length 
of  time  it  will  require  him  to  recover  as  shown  by  the  evidence. 
The  modification  announces  a  correct  rule  and  it  seems  neces- 
sary in  order  to  fairly  present  the  law  applicable  to  plaintiff's 
measure  of  damages.  We  discover  no  possible  ground  of 
prejudice  to  defendants  by  uniting  it  with  the  instruction 
asked  by  them. 

The  foregoing  discussion  disposes  of  all  questions  argued 
by  counsel. 

It  is  our  opinion  that  the  judgment  of  the  Circuit  Court 
ought  to  be  Affibmed. 
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J*  ^J  Ballou  V.  LuoAs,  Adm'x,  ET  AL. 

150     22  '  ' 

I  j6  m 

I  6»    22|     1.  Vendor  and  Vendee :  fraud:  vendor  bt  quit-claim  liablb  for. 

|iao  673|  ^  vendor  who  induces  his  vendee  to  purchase  land  by  falsely  and  fraud- 

ulently representing  tibat  the  title  is  perfect,  is  liable  to  the  vendee  for 
such  fraud,  even  though  the  contract  of  purchase  provided  for,  and  the 
sale  was  consumated  by,  a  quit-claim  deed  only. 

2.  Practice  in  the  Supreme  Court :  relief  limited  bt  the  record. 
While  in  this  case  it  would  seem  that  a  judgment  more  favorable  to 
plaintiff  ought  to  have  been  rendered,  yet,  as  he  does  not  appeal,  and 
makes  no  complaint,  this  court  cannot  inquire  into  the  correctness  of  the 
amount  of  the  judgment 

Appeal  from  Marshall  District  Court. 
Wednesday,  June  14. 

Action  in  chancery  to  rescind  a  sale  and  conveyance  of  forty 
acres  of  land  in  Marshall  county  on  account  of  fraudulent  rep- 
resentations as  to  the  title  made  by  defendant  to  plaintiff. 
There  was  a  decree  granting  the  relief  prayed  for  in  the  peti- 
tion; defendant  appeals.  After  the  cause  was  brought  to 
this  court  the  death  of  Lucas  was  suggested  and  his  adminis- 
tratrix was  substituted  as  defendant. 

J.  M.  Parkery  for  appellant. 

L.  Z.  Hamlm  and  Caswell  <&  Meeker^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  defendant,  for  the 
purpose  of  defrauding  plaintiff,  represented  to  him  that  de- 
fendant was  the  absolute  owner,  under  a  good  and  perfect 
title,  of  the  land  involved  in  this  suit;  that  plaintiff,  relying 
upon  defendant's  representations,  as  to  his  title  to  the  land, 
entered  into  a  contract  with  defendant  for  its  purchase,  and 
in  pursuance  thereof  and  in  payment  for  the  land,  conveyed 
to  defendant  a  lot  in  the  city  of  Marshalltown  and  paid  him 
$200.00  in  money,  and  received  from  defendant  a  quit-claim 
deed  for  the  land,  and  that  defendant  had  no  right,  title  or 
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interest  in  and  to  the  land,  which  was  well  known  to  him. 
The  plaintiflF  offers  to  reconvey  the  land  to  defendant  by  quit- 
claim deed,  and  prays  that  a  decree  be  entered  requiring  de- 
fendant to  reconvey  the  lot  to  plaintiff  and  that  judgmcDt  be 
rendered  in  his  favor  against  ,the  defendant  for  $200.00,  being 
the  amount  paid  in  money  upon  the  purchase  of  the  land. 

The  answer  of  defendant  denies  the  averments  of  the  peti- 
tion as  to  the  alleged  representations  made  by  defendant 
regarding  the  title,  and  charges  that  plaintiff  made  examinar 
tiouB  into  the  title  and  had  full  opportunity  to  protect  himself 
against  the  alleged  fraud  of  defendant,  and  relied  upon  his 
own  judgment  and  knowledge  in  making  the  purchase.  The 
defendant  further  alleges  that  prior  to  and  at  the  time  of  the 
sale  of  the  land  he  informed  the  defendant  that  his  title  to 
the  land  was  based  upon  a  sheriff's  deed  and  that  he  would 
execute  therefor  a  conveyance  of  no  other  character  than  a 
quit-claim  deed. 

II.  The  evidence  we  think  supports  the  allegations  of 
plaintiff's  petition.  It  is  satisfactorily  shown  that  defendant 
represented  to  the  agent  through  whom  the  sale  was  made 
that  tiie  title  of  the  land  was  good,  and  also  stated  that  he  had  or 
did  have  an  abstract  so  showing.  The  representations  in  re- 
gard to  the  title  were  repeated  to  plaintiff  by  the  agent,  but 
it  does  not  appear  that  the  agent  informed  plaintiff  that  de- 
fendant claimed  to  have  an  abstract  of  title.  The  plaintiff 
made  no  eicamination  of  the  title  and  we  are  well  satisfied  by 
the  evidence  that  he  relied  upon  defendant's  representations 
that  the  title  was  good,  and  was  influenced  thereby  to  make 
the  purchase. 

The  testimony  clearly  shows  that  defendant's  title  to  the 
land  was  not  good;  that  he  claimed  under  a  sheriff's  deed 
executed  upon  a  sale  under  a  foreclosure  of  a  mortgage.  The 
title  to  a  lai'ge  interest  in  the  land  was  in  minor  heirs  who 
did  not  join  in  the  execution  of  the  mortgage,  and  their  inter- 
est was  in  no  manner  and  to  no  extent  bound  by  it.  Besides 
the  land  was  covered  by  a  prior  mortgage,  executed  by  thf 
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mother  of  the  heirs,  who  had  executed  the  mortgage  under 
which  defendant  claimed.  This  prior  mortgage  had  been 
foreclosed  and  a  part  of  the  land  sold  thereon.  It  clearly  ap- 
pears that  defendant's  title,  if  valid  to  any  extent,  covered  only 
a  part  of  the  land. 

The  evidence  very  clearly  shows  that  defendant  had  full 
knowledge  of  the  defects  in  the  title  under  which  he  claimed, 
and  was  well  advised  that  at  most  he  could  hold  but  a  part 
of  the  land. 

III.  Counsel  for  defendant  insist  that  as  the  contract  of 
purchase  provided  for  the  execution  of  a  quit-claim  deed 
I.  vENDOBand  which  was  accepted  by  plaintiff,  he  has  no  remedy 
veud^'fy"**'  against  defendant  for  the  fraudulent  representa- 
Sle  for.  ™  "  tions  as  to  the  title  of  the  land.  The  position  is 
based  upon  the  familiar  rule  that  one  who  takes  lands  under 
a  quit-claim  deed  is  not  to  be  regarded  as  a  hona  fide  pur- 
chaser without  notice  of  outstanding  titles  and  equities.  But 
this  doctrine  is  not  applicable  to  this  case.  It  prevails  in 
settling  conflicting  titles  and  is  intended  to  protect  equities 
as  against  those  charged  with  notice  of  their  existenjce.  It  is 
never  invoked  to  protect  a  fraudulent  grantor  who  by  false 
representations  induces  a  confiding  purchaser  to  believe  that 
he  acquires  a  good  title  under  a  quit-claim  deed. 

If  in  this  case  the  deed  executed  by  defendant  had  contained 
covenants  of  warranty,  plaintiff  could  maintain  the  action. 
This  is  a  familiar  rule  of  the  law  and  we  do  not  understand 
counsel  for  defendant  denies  it.  See  1  Hilliard  on  Vendors,  p. 
333;  Cooley  on  Torts,  p.  503.  The  reasons  in  support  of  a 
right  of  action  to  recover  for  fraudulent  representations  as  to 
title,  when  a  conveyance  is  made  by  quit-claim  deed,  appear 
to  be  stronger  than  exist  in  the  case  of  a  deed  of  warranty 
executed  under  like  circumstances.  In  the  last  case  the  de- 
frauded party  has  a  remedy  upon  the  covenants  of  the  deed; 
in  the  first  he  is  without  a  remedy  unless  an  action  for  fraud 
may  be  maintained.  It  would  be  a  reproach  to  the  law  to 
hold  that  a  vendor  who,  by  fraudulent  representations,  has 
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induced  a  vendee  to  accept  a  qnit-claim  deed  for  land  can 
wholly  escape  liability  for  his  frand.  The  law  ought  to  exact 
truth  and  honesty  from  vendors  by  quit-claim  deeds  as  well 
as  from  those  who  give  warranties  of  title.  Of  course  if  the 
grantor  in  a  quit-claim  deed  makes  no  false  representations 
he  is  not  liable  if  the  grantee  acquires  nothing  by  the  deed. 
£ut  in  that  case  he  is  honest,  at  least  does  not  deceive  the 
vendee  by  misrepresentations.  But  when  he  induces  the 
grantee  by  falsehood  to  accept  a  quit-claim  deed  there  is  no 
rule  of  law  or  equity  which  will  relieve  him  of  liability  for 
his  fraud. 

IV.     The  plaintiff  agreed  with  the  agent  representing  him 

that  he  would  pay  in  addition  to  the  lot  $200.00  for  the  land 

2.  PBACTioB     <uid  that  the  agent  should  retain  whatever  of  that 

prenio  court :  sum  should  uot  be  paid  to  defendant  under  the 

by  record.      contract  to  be  made  with  him.     The  defendant 

agreed. to  accept  $50,  the  agent  thus  making  $150.00  by  the 

transaction.     The  decree  of  the  District  Court  provides  for 

the  reconveyance  of  the  land  and  the  lot  to  the  respective 

parties,  and  judgment  is  rendered  against  defendant  for  $50, 

the  amount  he  received  from  tha agent.     Plaintiff  does  not 

appeal,  and  makes  no  complaint  of  the  decree  but  asks  ^  that 

it  be  aflirmed.    We  therefore  cannot  inquire  into  the  correct- 

nesB  of  the  amount  of  the  judgment  for  $50. 

The  decree  of  the  District  Court  must  be 
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Town  of  GaotrU  t.  Sataer. 


Town  of  Cahtbil  v.  Sainjbb. 

1.  Town  Ordinance:  iktozicatino  uquors:  jbxcbbs  of  oobpobatb 

POWER.  Towns  have  power  to  prohibit  the  sale  of  such  intoxicating 
liquors  only  as  are  not  prohibited  by  statate,  and  an  ordinance  which 
pcohibits  the  sale  of  all  kinds  of  intoxicatinflr  liquors,  including  wine 
and  beer  and  brandy  peaches,  is  invalid,  so  far  as  the  prohibition  extends 
to  liquors  other  than  vinous  and  malt. 

2. :  DISCREPANCY  BETWEEN  TITLE  AND  SUBJECT.    Where  an  ordi- 

nance  is  entitled,  ** Regulating  the  use  and  sale  of  intoxieating  liquarSf** 
but  the  substance  of  the  ordinance,  as  found  in  the  body  of  it,  is  entirely 
prohibitory,  with  no  pretense  of  regulation,  it  is  invalid  for  want  of  com- 
pliance with  the  law  requiring  the  sulgect  of  an  ordinance  to  be  clearly 
expressed  in  its  title. 

Appeal  from  Van  Buren  District  Court. 

Wednesday,  June  14.  * 

Thb  plaintiff  is  an  incorporated  town  under  the  general  in- 
corporation law  of  the  State.  The  defendant  is  the  agent  and 
derk  of  a.  joint  stock  company  which  was  oi^nized  to  main, 
tain  a  ^'social  club"  where  the  members  thereof  could  provide 
for  their  own  use,  wine  and  beer,  and  such  articles  of  food  as 
seemed  to  be  desirable.  The  property  belonged  jointly  to  the 
members  of  the  club,  and  any  member  had  the  right  at  any 
time  to  withdraw  all  or  any  part  of  liis  stock  therefrom.  The 
articles  kept  by  the  club  were  subject  to  delivery  to  the  mem- 
bers thereof  upon  their  order,  The  defendant  was  arrested, 
tried  and  convicted  before  the  mayor  of  the  town  for  a  viola- 
tion of  an  ordinance  which  prohibited  such  associations  or 
clubs,  and  provided  penalties  for  sales  of  intoxicating  liquors 
by  any  officer  or  agent  of  such  associations  or  by  any  other 
person.  Upon  a  trial  he  was  convicted.  He  appealed  to  the 
District  Court  where  he  was  again  convicted,  and  he  now  ap* 
peals  to  this  court. 

Lea  <b  Wherry ^  for  appellant. 

Work  c6  Browtty  for  appellee. 
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BoTHBOOK,  J. — ^That  the  authorities  of  the  town  were  au- 
thorized to  prohibit  the  sale  of  such  intoxicating  liquors  as 
are  not  prohibited  by  the  statutes  of  the  State,  cannot  be  dis- 
puted. And  that  sales  through  a  "social  club'^  are  violations 
of  the  law,  and  may  be  prohibited  bj  a  proper  ordinance,  must 
be  conceded.  State  v.  MiBroer^  ^2  Io#a  405.  But  when  a 
conviction  is  sought  under  an  ordinance  of  the  town,  it  must 
be  bj  such  an  enactment  as  reasonably  and  fairly  accords 
with  the  law  authorizing  municipal  corporations  to  enact  and 
enforce  ordinances  The  ordinance  in  question  in  this  case 
prohibits  sales  of  all  kinds  of  intoxicating  liquors,  including 
wine  and  beer  and  brandy  peaches,  by  any  association  of  per- 
sons, or  by  any  person.  So  far  as  the  prohibition  extends  to 
liquors  other  than  vinous  atid  malt,  the  ordinance  is  invalid, 
because  the  town  has  no  power  to  pass  and  enforce  it.  New 
Hampton  u  Con/roy^  57  Iowa,  498.  It  is  true,  that,  as  the 
defendant  in  this  case  was  prosecuted  for  selling  beer,  the  or- 
dinance, so  far  as  it  prohibited  the  sale  of  beer,  may,  under 
the  authority  of  Santo  v.  The  State^  2  Iowa  165,  and  other 
cases,  be  held  to  be  valid  as  prohibiting  the  sale  of  liquors 
not  prohibited  by  the  law  of  the  State.  But  this  ordinance 
is  in  our  opinion  fatally  defective  in  another  respect  Sec- 
tion 489  of  the  Code  requires  that  ^^no  ordinance  shall  contain 
more  than  one  subject,  which  shall  be  clearly  expressed  in  its 
title."  The  title  is  in  these  words— "Regulating  the  use  and 
sale  of  intoxicating  liquors."  The  subject  as  found  in  the  body 
of  the  ordinance  is  entirely  prohibitory.  There  is  no  pre- 
tense at  regulation.  Its  whole  scope  is  an  absolute  prohibi- 
tion of  the  sale  of  any  and  all  kinds  of  liquors,  whether 
through  the  agency  of  clubs  or  associations  of  persons,  or  by 
any  otiier  person.  The  law  requiring  the  subject  of  an  ordi- 
nance to  be  "clearly  expressed"  in  the  title  is  more  explicit 
than  the  constitutional  requirement  which  provides  that  the 
title  of  every  act  of  the  legislature  shall  express  the  subject 
of  the  act.     See  Section  29,  Article  3,  qf  the  Constitution. 

Instead  of  the  title  of  this  ordinance  being  a  clear  state 
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ment  of  it?  subject,  it  is  wholly  inoonsistent  with  it,  and 
states  a  wholly  different  subject — as  different  as  regulation  is 
from  prohibition.  We  cannot  disp^ard  this  provision  of  the 
law.  It  is  not  unreasonable  that  when  a  village  assumes  to 
itself*  the  functions  of  a  municipal'  corporation  it  should  be 
held  to  a  reasonable  compliance  with  the  laws  of  the  State 
in  the  enactment  of  its  ordinances,  and  to  that  end  employ 
legal  counsel  if  necessary. 

Revbbssd. 


TABKnraxoH  v.  Ooblby  bt  al. 

1.  Execution  sale :  contbact:  ^oht  to  bbduem.  Where  a  purchaser 
at  aa  execation  sale,  after  the  sole,  offered  to  conyey  to  the  execution 
debtor  the  land  purchased,  upon  being  paid  a  certain  amount  within  a 
certain  time,  which  amount  the  debtor  agreed  to  pay  within  the  time 
named,  if  he  could  raise  it,  but  failed  to  perform  on  his  part;  held,  that 
these  fbctfi  would  not  support  an  action  by  the  debtor  against  the  par- 
chaser  and  his  grantee  to  redeem  the  land. 

Appeal  from,  Shelby  District  Cowrt. 

Wednesday,  JimB  14. 

AoTioir  in  equity  to  redeem.  The  plaintiff  avers  that  in 
August^  1876  he  was  the  owner  of  certain  land  in  Shelby 
coimty ;  that  the  same  being  about  to  be  sold  upon  execution 
he  entered  into  an  agreement  with  the  defendant  Oorley  for  a 
loan  of  money;  that  the  loan  was  to  be  made  by  bidding  at 
the  execution  sale  the  sum  necessary  to  purchase  the  land,  and 
by  paying  to  the  sheriff  the  amount  of  the  bid;  that  Oorley 
in  pursuance  of  the  agreement  bid  off  the  land  for  $310 ;  that 
afterward  Corley  denied  the  plaintiff/s  right  to  redeem  and 
sold  the  land  to  the  defendant,  Gammon,  who  bought  with 
knowledge  of  the  plaintiff's  right  to  redeem;  that  Corley  and 
Gkunmon  have  had  use  of  the  premises,  and  that  the  reasonable 
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rental  value  during  the  time  they  have  had  such  use  is  more 
than  sufficient  to  pay  the  amount  due  from  the  plaintiff  under 
his  agreement.  The  defendants  pleaded  a  general  denial. 
There  was  a  decree  for  the  defendants.     The  plaintiff  ^peals. 

CUntoUy  Hart  &  JBrewer^  for  appellant. 

A.  JR,  JRiley  and  Piatt  Wicksy  for  appellee. 

Adams,  J. — ^The  defendants  insist  that  the  agreement  if 
proven  would  be  within  the  statute  of  frauds.  In  our  opinion 
the  agreement  was  not  proven  and  we  have  no  occasion  to 
consider  the, legal  question  presented. 

The  evidence  shows  that  plaintiff  applied  to  Oorley  to  bid 
off  the  land  for  him.  It  also  shows  that  some  negotiation 
took  place  between  them  in  regard  to  the  terms  upon  which 
Oorley  should  do  it,  But  Oorley  expressly  denies  that  he 
agreed  to  bid  off  the  land  for  the  plaintiff,  and  says  that  he 
told  plaintiff  before  the  sale  that  he  would  not  do  it.  "We 
think  that  at  the  time  the  sale  took  place  there  was  no  agree- 
ment between  them.  There  is  no  pretense  that  any  time  was 
agreed  upon  within  which  the  plaintiff  was  to  repay  the 
amount  of  the  loan.  There  was  some  talk  about  the  rate  of  in- 
terest. The  plaintiff  testified  that  Oorley  said  that  "he  should 
want  a  big  percentage,"  and  that  he  replied  that  he  would 
give  him  ten,  fifteen  or  twenty  per  cent  if  he  could  not  do 
better  than  that.  This  was  his  testimony  upon  his  examina- 
tion in  chief,  and  the  fair  inference  from  it  is  that  the  parties 
separated  without  any  agreement  as  to  the  rate  of  interest, 
and  had  no  further  negotiation  until  after  the  sale.  It  is  true 
that  the  plaintiff  under  the  pressure  of  a  cross-examination 
says  that  he  agreed  to  pay, twenty  per  cent;  but  this  Oorley 
denies,  and  we  think  the  fact  to  be  that  the  plaintiff  testified 
upon  his  examination  in  chief  to  substantially  all  that  was 
said. 

We  should  think  so  even  if  there  was  no  other  evidence  than 
that  of  plaintiff's  testimony  above  set  out,  and  Oorley 's  denial 
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of  the  truth  of  it.  Bat  it  is  andispated  that  after  the  sale, 
and  on  the  same  day,  the  plaintiff  went  to  Corlej  again,  and 
asked  him  if  he  would  give  him  a  chance  to  redeem  his  land, 
and  that  the  parties  then  entered  into  an  agreement  that  the 
plaintiff  should  pay  Oorley  the  sum  pf  five  hundred  dollars 
within  thirty  days  if  he  could  raise  the  money,  and  that  Oor- 
ley should  accept  it  in  payment.  There  is  no  evidence  that 
at  the  time  of  this  negotiation  there  was  anything  said  about 
a  previous  agreement.  It  is  inexplicable  that,  if  there  was  a 
subsisting  agreement  at  the  time  of  the  sale,  the  plaintiff 
should  go  to  Oorley  afterwards  on  the  same  day,  and  solicit 
an  agreement,  and  proceed  straightway  to  enter  into  one  which 
was  far  more  burdensome;  and  that  too,  without  any  claim  or 
pretense  that  they  had  had  an  agreement. 

We  ought  perhaps  to  say  that  one  Foss  testified  to  hearing 
Oorley,  some  time  after  the  sale,  speak  of  an  agreement  as 
made  with  the  plaintiff  at  the  time  of  the  sale.  But  Foss' 
testimony  must  be  taken  in  connection  with  the  undisputed 
fact  above  set  out.  The  reasonable  inference  is  that  the 
agreement  referred  to  by  Oorley,  if  any,  was  the  one  made 
after  the  sale,  but  on  the  same  day. 

We  have  then  a  case  where  the  purchaser  at  an  execution 
sale  offered  to  convey  to  the  execution  debtor  the  property 
purchased  upon  being  paid  a  certain  amount  within  a  certain 
time,  which  amount  the  debtor  agreed  to  pay  within  the  time 
if  he  could  raise  it,  and  after  having  failed  to  perform  on  his 
part  brings  an  action  to  redeem.  We  think  that  the  action 
cannot  be  maintained. 

We  regret  to  reach  this  conclusion  because  it  appears  to  us 
that  the  land  was  worth  more  than  the  amount  for  which  it 
was  sold.  But  no  hardship,  however  great,  would  justify  us 
in  attempting  to  protect  a  party  who  has  so  clearly  failed  to 
take  the  proper  steps  to  protect  himself. 

Affulmsd. 
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Gbiffith,  Adm'b,  v.  Pabton. 

1.  Verdict:  ooeitbabt  to  islvrBjjCfPtovB:  ssr  aside.  The  instractioiiB 
of  the  conrt,  without  inquiry  as  to  their  correctness,  constitute  the  law 
of  the  case,  so  far  as  the  jury  is  concerned;  and  when  the  verdiet  is 
clearly  inconsistent  with  the  instructions,  it  should  be  set  aside  on  mo- 
tion. 

A^eal  from  Shelhy  CireuU  Cowt. 

Wbdnesday,  June  14. 

AcTtoir  AT  LAW.  There  was  a  verdict  and  judgment  thereon 
in  the  Circuit  Court  for  plaintiff.     Defendant  appeals. 

Sa^p  lA/man.  and  J.  W.  De  Sitva^  for  appellant. 

Smdth  <6  OulUson,  for  appellee. 

BsoE,  J. — I.  Plaintiff,  as  the  adnunistrator  of  Asher  Bar- 
ton, deceased,  prosecutes  this  action.  The  petition  is  in  two 
counts;  the  first  alleges  that  the  intestate  sold  to  defendant 
certain  real  estate  for  .which  payment  has  not  been  made, 
and  asks  to  recover  the  reasonable  value  thereof.  The  second 
count  alleges  the  sale  of  the  same  property,  and  that,  in  con- 
sideration thereof,  the  defendant  agreed  to  pay  off  all  debts 
of  the  intestate,  and  after  selling  the  property,  to  pay  the  pro- 
ceeds thereof,  together  with  all  rent  collected,  less  the  sums 
expended  in  the  payment  of  debts,  to  the  heirs  of  intestate. 
It  is  alleged  that  defendant  has  received  $500  as  rent  and 
$1,700  upon  the  sale  of  the  property,  and  has  failed  and  re- 
fused to  pay  any  part  thereof  upon  the  debts  or  to  the  heirs. 
The  answer  is  a  general  denial  of  the  petition.  A  motion  to 
set  aside  the  verdict  on  the  ground  that  it  is  in  conflict  with 
the  evidence  and  the  instructions  of  the  court,  was  overruled. 

II.  The  verdict  of  the  jury  was  evidently  upon  the  second 
count  of  the  petition.  There  was  evidence  tending  to  sup- 
port the  contract  therein  pleaded.    The  defendant,  in  his  evi- 
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dence,  claimed  that  the  oonsideration  for  the  property  was  his 
agreemeut  to  pay  the  debts  of  the  intestate  which  he  has  since 
discharged,  and  that  he  did  not  undertake  to  pay  any  sum  or 
any  of  the  proceeds  of  the  property  to  the  heirs  of  the  intes- 
tate. 

The  court  instructed  the  jury  in  eflfect,  that  if  they  found 
the  property  was  conveyed  to  defendant  under  a  contract 
binding  him  to  pay  the  debts  of  the  intestate,  and  to  hold  the 
balance  of  the  proceeds  of  the  property  for  the  children  of  the 
deceased  or  any  one  of  them,  such  balance  would  be  in  the 
hands  of  defendant  a  trust  fund  for  the  use  of  such  children 
or  child,  and  plaintiff  could  recover  no  part  of  it,  unless  it  be 
shown  that  there  were  debts  existing  against  the  estate  of  the 
decedent;  and  as  the  evidence  fails  to  show  the  existence  of 
debts  of  the  intestate,  plaintiff  cannot  recover  if  the  jury  find 
the  defendant  agreed  to  hold  the  property  or  its  proceeds  for 
the  benefit  of  the  intestate's  heirs  or  any  one  of  them.  This 
instruction  is  to  be  regarded  as  the  law  of  the  case  without 
inquiry  as  to  its  correctness.  But,  as  bearing  upon  the  rule 
of  the  instruction, -see  Kelley^  Adm^r^  v.  Mann^  ExW^  56 
Iowa,  625. 

There  is  no  conflict  in  the  evidence  which  can  be  inter- 
posed to  support  the  verdict  of  the  jury.  The  plaintiff's  evi- 
dence all  tends  to  prove  that  defendant  did  agree  to  hold  the 
balance  of  the  proceeds  of  the  property,  after  payment  of  the 
debts,  for  the  use  of  one  of  the  children  of  the  intestate.  De- 
fendant's testimony  tends  to  establish  that  he  was  to  pay  the 
debts  and  was  to  pay  nothing  to  the  heirs.  He  testifies  that 
he  paid  all  the  debts,  and  there  is  no  evidence  tending  to  show 
that  any  indebtedness  of  the  kitestate-now  exists.  The  jury 
could  not  have  found  for  plaintiff  upon  defendant's  evidence. 
Nor  under  the  instructions  could  they  have  so  found  upon 
the  testimony  for  plaintiff.  While  the  evidence  of  the  par- 
ties is  in  direct  conflict  upon  the  question  of  defendant's  ob- 
ligation to  account  to  the  heirs,  yet  the  testimony  of  neither 
supports  the  verdict.     If  the  jury  found  there  w^s  no  con- 


Digitized  by 


Google 


JUNE  TERM,  1882.  88 

Yaa  nom  r.  The  B.,  0.  R.  ft  N.  B'y  Co. 

tract  to  pay  the  heir,  their  verdict  should  have  been  for  de- 
fendant; and,  on  the  the  other  hand,  if  they  found  defendant 
did  agree  to  account  to  the  heirs  they  were  forbidden  by  the 
court's  instruction  to  find  for  plaintiff.  The  verdict  cannot, 
therefore,  be  supported,  and  the  motion  to  set  it  aside  ought 
to  have  been  sustained. 

Bevsbsed. 


Van  HoEur  v.  B.,  0.  E.  &  N.  R'y  Co.  , 

M     33 
|fl36  333 

1.  Evidence:  sound  of  runnino  tbain  as  proof  of  speed.    Where 

there  was  a  qoeetion  as  to  the  speed  at  which  the  train  was  running  by         hi    62^ 
which  the  plaintiff's  horses  were  killed,  held  that  it  was  proper  to  allow 
witnesses  to  testify  that  they  judged  from  the  sound  of  the  train  that  it 
was  running  very  rapidly,  and  more  than  six  miles  per  hour.   The  weight 
of  such  evidence  it  was  for  the  jury,  under  the  circumstances  shown,  to 

detennine. 

# 

2.  ':  CONTBIBUTORT  HBOLTeSNCB:  H0B8B8  ILLBOALLT  BUNNINO  AT 

LAROB.  Where  a  person  owning  horses  in  a  city  allowed  them  to  run  at 
large  at  night,  and  to  lie  down  and  sleep  on  a  railroad  track,  and  the 
horses  were  injured  by  a  passing  train,  his  conduct  was  a  circum- 
stance tending  to  show  him  guilty  of  contributory  negligence,  unless  he 
had  a  legal  right  to  let  them  run  at  large;  and  when  an  ordinance  of  the 
city  was  offered  in  evidence  to  show  that  he  had  no  such  legal  right,  it 
was  error  to  exclude  it. 

Appeal  from  Benton  District  Court. 

Wednesday,  June  14. 

Action  to  recover  the  value  of  certain  horses  alleged  to 
have  been  killed  by  reason  of  the  negligence  of  the  defendant 
in  running  one  of  its  trains.  The  accident  occurred  in  the 
city  of  Vinton,  between  one  and  two  o'clock  at  night.  The 
plaintiff  had  turned  the  horses  loose.  They  strayed  upon  the 
defendant's  track  and  lay  down  at  a  point  where  the  track 
crossed  one  of  the  streets  of  the  city.  The  negligence  com- 
plained of  is,  that  the  defendant  was  running  its  train  at  an 
Vol.  LVIX— 8 
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improper  rate  of  speed.  The  defendant  denied  all  negligence 
upon  its  part,  and  averred  that  the  injury  was  caused  through 
the  negligence  of  the  plaintiff.  There  was  a  trial  to  a  jury 
and  verdict  and  judgment  rendered  for  the  plaintiff.  The 
defendant  appeals. 

J.  <b  S.  K.  Tracy y  for  appellant 

Traer  c6  Yoria^  for  appellee. 

Adams,  J. — I.  Two  persons  were  allowed  to  testify  against 
the  objection  of  the  defendant,  that  they  judged  from  the 
sound  of  the  train  that  at  the  time  of  the  accident  it  was  rrm- 
ning  very  rapidly  and  more  than  six  miles  an  hour,  which  it 
appears  was  the  highest  speed  allowed  by  ordinance  of  the 
city.  The  defendant  insists  that  the  speed  of  a  moving  train 
cannot  be  determined  by  the  sound  with  sufficient  accuracy 
to  justify  the  admission  of  evidence  in  regard  to  it,  where  the 
witness  has  no  knowledge  of  it  except  as  derived  from  the 
sound. 

Small  differences  in  the  speed  of  moving  trains  cannot 
probably  be  determined  by  the  sound,  but  we  think  that  the 
difference  between  the  speed  of  a  slowly  moving  and  of  a 
rapidly  moving  train,  could  be  distinguished  quite  easily 
from  the  sound  by  a  person  in  the  immediate  vicinity.  The 
evidence,  we  think,  was  not  inadmissible.  Such  evidence, 
we  think,  could  not,  under  all  circumstances,  be  deemed 
wholly  unreliable.  What  weight  the  evidence  in  question 
was  entitled  to,  under  the  circumstances  shown,  it  was  for 
the  jury  to  determine. 

II.  The  defendant  offered  in  evidence  an  ordinance  of  the 
city  of  Yinton  prohibiting  horses  from  running  at  large.  The 
plaintiff  objected  to  the  ordinance  and  the  Objection  was  sus- 
tained. 

The  defendant's  position  is  that  where  a  person  owning 
horses  in  a  city  allows  them  to  run  at  large  by  night,  and  lie 
down  and  sleep  on  a  railroad  track,  and  the  horses  are  injured 
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by  a  passing  tmii^his  condact  would  be  a  circumstance  tend« 
iDg  to  show  that  he  in  guilty  of  contributory  negligence,  unless 
he  has  a  legal  right  to  lefe  them  run  at  large,  and  that  the  or- 
dinance was  admissible  as  diowing  that  such  right  did  not 
exist. 

The  rule  contended  for  appears  to  have  been  held  in  Sal- 
loranv.  liaUroad  Co.^  2  E.  D/Smith  367,  and  Bowman  v. 
Bailroad  Co.^  37  Barb.,  37.  And  our  attention  has  been  called 
to  no  case  which  holds  the  contrary.  It  was  held,  it  is  true, 
in  Kuhn  v.  Bcdlroad  Co.^  42  Iowa,  420,  that  the  plaintiff 
was  not  precluded  from  recovering,  because  the  cattle  which 
wiQie  ii^ured  at  a  public  crossing  were  being  allowed  to  run 
at  large.  Biit  tbe  case  turned  upon  the  fact  the  plaintiff  had 
the  legal  right  to  allow  kiA  stock  to  run  at  large.  Where 
such  right  exists,  the  owner  must  beheld  to  take  the  risk  only 
of  such  injuries  as  do  not  result  from  the  defendant's  negli- 
gence. In  the  case  at  bar  the  ordinance  offered  would  have 
shown  that  such  right  did  not  exist.  We  have  a  case  then, 
where  the  plaintiff  without  excuse  or  justification  allowed  her 
horses  to  lie  at  night  where  they  were  obviously  exposed  to 
such  accident  as  happened.  We  think  that  the  ordinance 
should  have  been  admitted. 

It  is  not  claimed,  and  could  not,  we  think,  be  properly 
claimed,  that  the  provision  of  section  1289  of  the  Code,  re- 
specting the  restraint  of  domestic  animals,  has  any  applica- 
tion to  this  case.  It  would  doubtless  be  applicable  if  the. in- 
jury had  occurred  where  the  defendant  had  a  right  to  fence, 

but  it  did  not 

Kbvbbsed* 
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MrroHBLL  Y.  Laub. 

1.  Fraotioe  in  Supreme  Court:  certificate  of  eyidenob  withoxtt 
DATE.  To  authorize  a  trial  de  novo  in  this  court,  the  judge  of  the  court 
below  must  have  certified  the  evidence  at  the  trial  term,  or  during  the 
following  vacation,  under  (Jode,  §  2742,  or  within  the  six  months  al- 
lowed for  appeal,  under  chapter  85,  section  1,  Laws  of  1882;  and  when 
the  abstract  shows  the  certificate  of  the  judge,  which  is  without  date 
or  other  indication  as  to  when  it  was  executed,  and  the  appellant  does 
not  aver  that  it  was  executed  within  the  time* prescribed  by  law,  a  trial 
de  novo  cannot  be  had  in  this  court. 

Appeal  from  Crawford  District  Cowrt» 

TVBDNB8DA.Y,  JuNE  14. 

Action  in  chancery  to  reform  and  enforce  the  specific  per- 
formance of  a  contract  executed  by  defendant  for  the  purchase 
of  an  interest  in  a  patent  right  for  a  brick  machine,  and  an 
interest  in  the  business  of  manufacturing  and  selling  brick, 
prosecuted  by  the  parties  jointly.  The  answer,  which  is 
made  a  cross-bill,  pleads  that  the  contract  was  procured  by 
fraud,  and  asks  that  it  may  be  set  aside  and  declared  void. 
PlaintiJFs  petition  was  dismissed  and  the  contract  was  can- 
celed by  the  decree  of  the  court.     Plaintiff  appeals. 

E.  K.  Burchy  and  James  <6  Aylesworth^  for  appellant, 

Conner  <&  Shaw  and  Clintony  Sort  &  Brewer j  for  ap- 
pellee. 

Beck,  J. — The  orignal  abstract  shows  that  the  decree  from 
which  the  appeal  was  taken  was  rendered  April  16th,  1881, 
and  that  the  clerk  of  the  court  on  the  23d  of  August  follow- 
ing certified  to  the  evidence.  An  additional  abstract  after- 
wards filed  shows  a  certificate  to  the  evidence  signed  by  the 
judge,  but  it  is  without  date  and  it  is  in  no  manner  shown 
when  it  was  signed,  nor  is  the  date  of  its  execution  averred  by 
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the  appellant  to  have  been  within  the  time  prescribed  by  law. 
To  authorize  a  trial  of  this  action  de  novo  here,  the  judge  of 
the  court  below  must  have  certified  the  evidence  under  chap- 
ter 35,  Acts  Kineteenth  General  Assembly,  section  1,  within 
the  six  months  allowed  for  appoil,  or  if  this  statute  is  not  ap- 
plicable to  the  case,  at  the  term  of  the  trial  or  daring  the  vaca- 
tion following,  under  Code,  §  2742.  ComeU  v.  Gornelly  64 
Iowa,  366. 

The  certificate  fails  to  show  compliance  with  either  of  these 
requirements.  It  becomes  unimportant  to  inquire  which  is 
applicable  to  this  action.  We  cannot  try  the  case  anew.  No 
errors  are  assigned,  if  the  case  should  be  found  to  be  in  a 
condition  to  be  tried  thereon.  It  cannot,  therefore,  be  tried 
in  this  court.    The  judgment  of  the  District  Court  must  be. 

Affikmed. 


Hbwit  v.  Jewell  et  al. 


1.  Partition  Fence:  definition  of.  A  partition  fence,  as  contempla- 
ted in  the  statnte,  means  a  fence  on  the  line  between  two  proprietors, 
where  there  is  no  road«  alley,  or  something  else  which  would  prevent  the 
erection  of  snch  fence. 

2. :  LAND  USED  IN  COMMON :  WHEN  NOT.    A  pcrson  usee  his  land 

otherwise  than  in  common  when  he  sepfregates  it  from  the  acljoining 
land  by  the  erection  of  a  fence,  or  by  snch  use  of  it  that  he  and  his 
neighbor  cannot,  in  the  nature  of  things,  use  their  land  in  common. 

8.  :    LAND    NOT   USED    IN    COMMON:  0WNEB8  MUST  ERECT  FENCE. 

Where  neither  the  plaintiff  nor  defendent  was  using  his  land  in  com- 
mon, in  a  county  where  stock  was  not  restrained  from  running  at  large, 
either  of  them  could  be  compelled  to  join  in  the  erection  of  a  partition 
fence  on  the  line  between  their  lands. 

Appeal  from  OrwndAf  CircuU  Court. 

Wednesday,  June  14. 

The  plaintiff  filed  a  petition  making  the  township  trustees 
defendants  and  asking  a  certiorari^  the  object  of  which  was 
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to  set  aside  certain  proceedings  of  said  trustees,  whereby  he 
was  required  to  erect  a  partition  fence  between  land  owned 
by  him  and  other  land  owned  by  the  defendants.  The  latter 
appeared  and  asked  to  be  substituted  as  defendants,  which 
was  done  and  tlie  cause  was  submitted  on  a  stipulation  as  to 
the  facts.  The  court  a&med  the  action  of  the  trustees  and 
plaintiff  appeals. 

H,  O.  Hemw/wayy  for  appellant 

N.  T.  Johnson^  for  appellees. 

Seevers,  Ch.  J. — ^The  plaintiff  and  defendants  each  own 
adjoining  quarter  sections  of  land  for  the  cultivation  of  grain 
and  grasses  in  the  usual  manner.  The  plaintiflPs  land  is 
wholly  unfenced,  and  the  defendants,  desiring  to  enclose  their 
land,  demanded  of  the  plaintiff  that  he  should  join  them  in 
the  erection  and  maintenance  of  a  fence  upon  the  line  be- 
tween their  said  lands.  The  plaintiff  did  not  desire  to  have 
his  lands  enclosed  and  did  not  wish  to  use  the  same  other- 
wise than  above  stated,  and,  therefore,  refused  to  contribute 
towards  the  erection  of  said  fence.  The  question  is,  whether 
he  can  be  cx)mpelled  to  do  so. 

In  Syas  v.  Peck^  58  Towa,  256,  it  was  held  that  in  coun- 
ties where  stock  is  restrained  from  running  at  large  an  ad 
joining  proprietor  cannot  be  compelled  to  join  in  the  erec 
tion  of  partition  fences.  The  reasoning,  however,  in  that  case 
would  indicate  a  different  rule  should  prevail  in  counties 
where  stock  is  not  restrained.  When  one  uses  liis  land  other- 
wise than  in  common  he  can  be  compelled  to  contribute  to 
the  erection  of  partition  fences.    Code,  §  1495. 

A  partition  fence,  as  contemplated  in  the  statute,  means  a 
fence  on  the  line  between  two  proprietors  where  there  is  no 
road,  alley,  or  something  else  which  would  prevent  the  erec- 
tion of  such  fence.  When,  then,  does  a  person  use  his  land 
otherwise  than  in  common  ?  We  think  he  does  so  when  he 
segregates  it  from  the  adjoining  land.     His  occupation  being 
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such  that  he  and  his  neighbor  cannot,  or  do  not,  use  their 
land  together  or  in  common.  This  may  be  done  by  the  erec- 
tion of  a  fence,  bnt  it  may  be  done  otherwise.  One  person 
may  use  his  land  for  growing  grain,  and  another  for  pasture. 
In  such  case  the  latter  might  not  desire  a  fence,  while  the 
former  undoubtedly  would.  One  might  desire  t6  raise  com, 
another  small  grain.  In  such  case  the  interest  of  one  would 
be  to  pasture  while  grain  was  growing  on  the  land  of  the 
other.  The  person  whose  crops  needed  protection  where 
there  is  no  partition  fence  would  have  to  guard  his  crops  to 
prevent  their  destruction.  This  would  be  a  segregation  of  the 
land  or  a  use  not  in  common,  in  effect,  the  same  as  if  fenced. 
It  should  be  remembered  the  rule  in  this  State  is,  except 
it  is  otherwise  provided  by  statute,  that  cattle  and  other  stock 
are  free  commoners  and  he  who  desires  to  protect  his  crops 
from  them  must  fence  his  premises  or  take  other  means 
equally  effectual  to  preserve  his  crops.  Neither  the  plaintiff 
or  defendants  were  using  their  premises  in  common  and  there- 
fore either  of  them  could  be  compelled  to  join  in  the  erec- 
tion of  a  partition  fence  on  the  line  between  their  lands.  It 
does  not  appear  from  the  agreed  statement  of  facts  whether 
the  herd  law  is  in  force  in  Grundy  county  or  not.  But  as 
the  rule  is  error  must  aflSrmatively  appear,  no  presumption 
can  be  indulged  that  such  law  is  in  force  in  said  county. 

Apfibmed. 
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Eaiseb  y.  Wagookes  ET  AL. 

1.  Eridence :  bes  adjxtdicata.    In  an  action  to  subject  land  to  the  sat- 

isfaction of  a  judgment,  evidence  as  to  matters  whidi  were  a^ndicated 
and  concluded  by  the  judgment  is  immaterial. 

2.  Bquity:  QuiTCLAm  dkbd:  bubjbotion  of  land  to- judgheztt. 

Where  P.  conveyed  to  W.  the  land  in  controversy,  in  consid<)ration  of 
tiie  agreement  of  W.  to  pay  P.  &  C,  and,  on  these  facts,  plaintiff  one 
of  the  creditors  of  P.  &  C,  obtained  judgment  against  W.  for  the  amount 
of  P.  &  C's  indebtedness  to  him,  held  that  plaintiff  had  the  right  in 
equity  to  subject  the  land  to  the  satisfaction  of  the  judgment,  and,  for 
that  purpose,  to  follow  it  into  the  hands  of  W's  wife,  who  held  it  by 
quitclaim  deed  from  W.,  she  not  appearing  to  have  paid  value  for  the 
land. 

Appeal  from  Black  Hawk  Circuit  Court. 

Wednesday,  June  14. 

AonoN  IN  sQuiTT.  DecToe  for  plaintiff  and  defendants  ap- 
peal 

Cha/rle%  -4.  Bishop^  for  appellants. 

E.  M.  SJiaroriy  for  appellee. 

Seevebs,  Ch.  J. — In  1873  Jasper  Parks  transferred  certain 
personal  property  and  conveyed  certain  real  estate  to  the  de- 
fendant, Jacob  Waggoner,  and  in  consideration  thereof  the 
defendant  agreed  to  pay  the  indebtedness  of  Parks  &  Cook. 
Based  npon  this  agreement  the  plaintiff,  claiming  Parks  & 
Cook  were  indebted  to  him,  obtained  a  judgment  against  the 
said  defendant 

A  portion  of  the  real  estate  so  conveyed  to  the  defendant 
he  shortly  after  the  rendition  of  said  judgment  conveyed  to 
his  wife  Ann  M.  Waggoner.  The  consideration  recited  in 
the  deed  is  one  thousand  dollars.  The  plaintiff  claims  said 
conveyance  is  fraudulent  and  void  because  made  to  hinder  and 
delay  creditors  and  especially  the  plaintiff.    The  object  of  this 
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action  is  to  set  afiide  the  conveyance  and  Bubject  the  real  es- 
tate to  its  payment. 

I.  The  judgment  is  conclusive  evidence  that  the  defendant 
Jacob  Waggoner,  is  indebted  to  the  plaintiff  and  also  that 
Parks  &  Cook  were  indebted  to  the  latter.  Therefore  evidence 
tending  to  show  Waggoner  is  not  indebted  to  plaintiff,  or  that 
he  had  paid  out  on  account  of  the  indebtedness  of  Parks  & 
Cook  more  money  than  he  has  or  can  realize  from  the  prop- 
erty received  by  him  from  Parks,  under  the  contract,  is  im- 
material in  this  action. 

II.  As  between  plaintiff  and  Jacob  Waggoner  the  former 
had  the  undoubted  right  in  equity  to  subject  the  property  in 
controversy  to  the  payment  of  the  indebtedness  from  Parks  & 
Cook  to  him.  He  has  that  right  now,  unless  Mrs.  Waggoner 
is  a  bona  fide  purchaser  for  value  without  notice  of  such  equity. 
There  is  no  evidence  excepting  the  recital  in  the  deed  tending 
to  show  that  Mrs.  Waggoner  ever  paid  one  cent  for  the  prop- 
erty. By  the  quitclaim  deed  under  which  she  holds  she  ob- 
tained the  interest  in,  and  right  to,  the  land  of  her  husband, 
and  nothing  more.  She  is  not  a  bona  fide  purchaser  and  un- 
der the  circumstances  it  was  incumbent  on  her,  in  order  to  cut 
off  the  equity  of  the  plaintiff,  to  establish  she  had  paid  value 
for  the  land  without  notice.  Watson  v.  Phelps,  40  Iowa,  482; 
Besore  v.  Dosh,  43  Id.,  211;  Springer  v.  Bartle,  46  Id.,  688. 

It  is  not  material  therefore  to  inquire  whether  the  convey, 
ance  to  Mrs  Waggoner  was  fraudulent  or  not,  or  whether  Ja- 
cob Waggoner  was  insolvent  or  not,  because  the  plaintiff  had 
the  right  to  subject  this  particular  property  as  a  primary  fund 
to  the  payment  of  his  debt. 

Aefibmed. 
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119    12S.  *  TOWLB  &  BOPBB  V.  LeAOOX   BT  AL. 

59      42 
{dl25  413^ 

I.  iDJunotion  Bond :  actiok  on  :  bviobncb.  In  an  action  for  damages 
on  an  iigunction  bond,  it  was  enor  to  render  judgment  for  plaintiff  in 
the  absaice  of  evidence  that  the  iigonction  suit  had  been  disposed  of, 
and  the  judge's  minutes  upon  his  calendar  that  the  suit  had  been  dis- 
missed are  not  the  proper  evidence  of  that  fact.  Such  minutes  do  not 
constitute  the  judgment  of  the  court. 

Appeal  from  Fremont  Ci/rouit  Court. 
Thubsdat,  June  16. 

This  is  an  action  to  recover  damages  on  an  injunction  bond. 
There  was  a  trial  to  the  conrt  without  a  jury  and  judgment 
for  the  plaintiffs.     Defendants  appeal. 

W.  H.  Wilson  and  T.  R.  Stockton^  for  appellants. 

James  McCahe^  for  appellee. 

BoTHBOOKf  J. — ^The  injunction  was  granted  to  stay  execution 
upon  a  judgment  rendered  by  the  Page  county  Circuit  Court, 
and  upon  the  ground  that  the  judgment  had  been  paid.  It 
is  averred  in  the  petition  that  the  injunction  was  dismissed. 
It  appears  that  the  judgment  upon  which  the  execution  was 
issued  was  rendered  in  favor  of  one  Haidenburg,  and  plaint- 
\Sa  claim  that  tixe  judgment  was  assigned  in  writing  to  them. 

The  appellants  contend  that  there  was  no  sufficient  evidence 
introduced  on  the  trial  showing  the  assignment  of  the  judg- 
ment, and  no  evidence  that  the  injunction  suit  had  been  dis- 
posed of. 

The  appellees  filed  an  additional  abstract  denying  the  cor- 
rectness of  appellants'  abstract  and  averring  that  there  was  no 
valid  bill  of  exceptions.  The  additional  abstract  is  contra- 
dicted by  appellants  and  we  have  thus  been  compelled  to  ex- 
amine the  transcript.  It  appears  that  a  proper  bill  of  excep- 
tions was  signed  by  the  circuit  judge  on  the  same  day  that 
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the  judgment  was  entered,  and  an  examination  of  the  trans- 
cript shows  that  all  the  evidence  offered  as  to  the  dismissal 
of  the  injunction  suit  was  an  entry  on  the  judge's  calendar  in 
these  words:  "Dismissed  as  per  stipulation."  The  stipula- 
tion is  not  shown.  It  seems  to  us  this  was  necessary  and 
that  it  should  also  be  shown  that  the  judgment  of  dismissal 
was  entered  of  record.  The  judge's  minutes  upon  his  calendar 
are  not  the  judgment.  See  Ca^  v.  PlatOy  64  Iowa,  64.  It 
may  be  that  the  stipulation  was  such  as  to  preclude  any  right 
of  action  upon  the  bond.  At  least  it  was  for  the  plaintiffs  to 
show  that  by  the  dismissal  they  had  a  right  of  action. 

Whether  there  was  sufficient  evidence  showing  that  the 
judgment  had  been  assigned  to  plaintiffs,  we  do  not  determine, 
for  the  reason  that  the  transcript  is  not  at  all  clear  on  that 
question. 

For  the  error  in  rendering  judgment  without  evidence  of  the 
dismissal  of  the  injunction  suit,  the  judgment  will  be 

Sevebsicd. 


Obouoh  v.  Desxmobb 


1.  Si>eoial  Verdict:  judombnt  on:  powbb  of  coubt  to  bender.  A 
court  cannot  properly  render  judgment  for  plaintiff  on  a  special  verdict 
alone,  unless,  taken  in  connection  with  the  pleadings,  it  ia  such  as  to  show 
condosively  that  the  plaintiff  was  entitled  to  recover;  and  upon  the  ap- 
plication of  this  rule  to  the  facts  of  this  cause,  held  that  the  judgment 
upon  the  special  verdict  was  improperly  rendered. 

Appeal  from  AUdmakee  CirouU  CavH. 

Thttesday,  June  15. 

The  plaintiff  William  Orouch  averred  in  his  petition  that 
in  March,  1864,  he  was  the  owner  of  a  county  bounty  war- 
rant drawn  in  his  favor  for  $100  by  Allamakee  county,  and 
left  in  the  custody  of  the  clerk  of  the  District  Court  of  the 
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county;  that  afterwards,  and  while  the  warrant  was  in  the 
custody  of  the  clerk,  the  defendant  fraudulently  obtained  the 
warrant  from  the  clerk  and  afterwards  fraudulently  presented 
the  same  to  the  treasurer  of  the  county  and  drew  the  money 
due  thereon. 

The  defendant  pleaded  a  general  denial  He  admitted,  how- 
ever, that  he  drew  from  the  treasury  the  money  due  on  a  cer- 
tain warrant  for  $100  made  to  William  Crouch  or  bearer,  which 
warrant  he  averred  that  he  purchased  of  one  Paddock.  There 
was  a  trial  to  a  jury,  which  was  directed  to  make  four  special 
findings,  and  was  not  directed  to  render  a  general  verdict. 
The  jury  made  the  special  findings,  which  were  to  the  effect 
that  the  warrant  in  question  was  drawn  in  fevor  of  the  plaint- 
iff; that  it  was  drawn  payable  to  the  plaintiff  or  bearer;  that 
the  plaintiff  did  not  authorize  any  person  to  draw  the  warrant 
from  the  derk  or  other  county  officer  in  charge  of  it;  and 
that  the  defendant  did  not  purchase  it  of  Paddock.  The  jury 
rendered  no  general  verdict.  The  plaintiff  moved  for  judg- 
ment on  the  special  verdict  and  the  motion  was  sustained. 
The  defendant  appeals. 

Z.  0.  Hatoh^  H.  H.  Stilhoell  and  Dayton  db  Dayton^  for 
apppellant. 

J.  W.  Penmn^ofiy  J.  H.  Boomer  and  8.  8.  PowerSy  for 
appellee. 

Abahs  J. — ^The  defendant  assigns  as  error  that  the  court 
erred  in  rendering  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  on  the  special  verdict. 

Whether  it  was  competent  for  the  court  in  the  absence  of 
any  objection  by  any  one  to  submit  the  case  for  a  special 
verdict  alone,  we  need  not  determine,  as  that  question  is  not 
presented.  It  is  certain  that  the  court  could  not  properly 
render  judgment  for  the  plaintiff  upon  the  special  verdict, 
unless  taken  in  connection  with  the  pleadings  it  is  such  as  to 
show  conclusively  that  the  plaintiff  was  entitled  to  recover. 
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The  warrant  having  been  drawn  in  the  plaintiffs  favor  it 
was  the  dtity  of  the  clerk  to  deliver  it  only  to  the  plaintiff  or 
to  some  person  npon  his  order.  We  must  presume  that  it 
was  so  delivered  unless  the  special  verdict  taken  in  connection 
with  the  pleadings  shows  that  it  was  not.  There  is  no  direct 
averment  in  the  petition  that  the  warrant  was  not  delivered 
to  the  plaintiff,  nor  to  any  person  upon  his  order.  The  plaint- 
iff predicated  his  right  of  recovery  wholly  upon  the  ground 
that  the  defendant  obtained  the  warrant  from  the  clerk  by 
fraud.  Now,  unless  the  special  verdict  in  connection  with  the 
pleadings  shows  such  to  be  the  fact,  the  plaintiff  was  not  en- 
titled to  judgment.  The  jury  did  not  find  that  the  defendant 
obtained  the  warrant  by  fraud.  There  is  nothing  in  it  to 
overcome  the  presumption  that  the  clerk  delivered  it  to  the 
plaintiff  or  to  some  person  upon  his  order  as  it  was  his  duty 
to  do.  But  it  is  insisted  that  under  the  verdict  and  plead- 
ings  the  law  raised  a  conclusive  presumption  that  the  defend- 
ant  obtained  it  by  fraud,  and  that  the  court  was  justified  in 
rendering  judgment  upon  such  presumption.  The  plaintiff's 
theory  is  that  as  the  defendant  averred  that  he  obtained  the 
warrant  from  Paddock,  and  that  as  the  jury  found  that  he  did 
not,  it  is  therefore  to  be  conclusively  presumed  that  he  ob- 
tained it  from  the  clerk  by  fraud.  The  warrant  which  the 
defendant  avers  that  he  obtained  from  Paddock  is  denominated 
in  the  answer  as  "  a  certain  warrant.''  But  conceding  that 
the  defendant  intended  by  "  a  certain  warrant "  the  warrant 
in  question,  we  do  not  think  that  it  neccessarily  followed  frx>m 
the  mere  fact  that  he  did  not  obtain  the  warrant  from  Pad- 
dock that  he  obtained  it  from  the  clerk  by  fraud. 

It  was  not  necessary  for  the  defendant  to  aver  from  whom 
he  obtained  the  warrant.  But  having  averred  it,  was  it  neces- 
sary for  him  to  prove  it?  It  was  sufficient  for  him  to  rest 
upon  his  general  denial.  Crosby  v.  Ilmujerfovd^  decided  at 
the  present  term.  No  evidence  was  called  for  upon  the  de- 
fendants' partuntil  the  plaintiff  had  introduced  evidence  tend- 
ing to  show  that  the  warrant  was  not  delivered  to  him  nor  to 
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any  person  npon  the  plaintifPs  order,  and  that  it  did  come  into 
the  hands  of  the  defendant.  Bnt  the  defendant's  unnecessary 
averment  and  fidlore  to  prove  it  did  not  entitle  the  plaintiff  to 
judgment. 

Bbvbbbbd. 


Howland  v.  Knox. 


80  l«i      1.  Fraudulent  Conveyance :  ksuitt  opeRANTOB:  suBSBquuHT  jm>ch 
-SL^I  HENTS  NO  LIEN :  BBDBHPTiov.    Where  a  party  conveys  hia  real  estate 

86  6971  with  the  intent  to  defraad  his  creditors,  the  conveyance  is  absolute  as  to 

him,  and  he  attains  no  equitable  interest  therein  which  is  the  snltject 
of  a  lien,  under  our  statute,  in  favor -of  a  subsequent  judgment  creditor 
of  the  grantor;  and  hence,  such  judgment  creditor  has  no  statutory  right 
to  redeem  the  property  from  a  sale  thereof,  made  under  special  execu- 
tion, at  the  suit  of  other  creditors,  who  have  had  the  conveyance  set  aside 
in  a  proceeding  in  equity. 
2.  -  :  BIOHT8  OF  OBnoiTOBS.  When  a  debtor  fraudulently  conveys  his 
property  to  defeat  his  creditors,  the  creditors  may,  after  judgment^ 
adopt  one  of  two  courses:  they  may,  by  an  action  in  chancery,  8ul]ject 
the  property  to  the  payment  of  their  judgments;  or  they  may  levy  upon 
the  pr(^perty  and  sell,  and  afterwards  go  into  chancery  and  quiet  their 
title 

Appeal  from  Benton  District  Oottrt. 

Thuesday,  June  16. 

This  is  an  action  in  equity,  by  which  it  is  sought  to  redeem 
certain  real  estate  from  a  sale  on  execution.  There  was  a  trial 
to  the  court  and  a  decree  was  entered  dismissing  the  plaintiff's 
petition,  from  which  he  appeals. 

J.  C.  Traer  and  0.  L.  Cooper^  for  appellant. 

Oilchrist  <&  HayneSy  for  appellee. 

BoTHBocK,  J. — ^The  material  fiacts  in  the  case  are  not  in 
dispute  and  are  as  follows: 

About  the  Ist  of  October,  1874,  John  F.  Pjnie,  being  the 
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owner  of  the  real  estate  in  controversy,  conveyed  it  to  M.  P. 
Woods,  in  trnst  for  his  (Fyne's)  minor  heirs.  During  the 
months  of  October  and  December,  1874,  the  creditors  of  Pyne 
obtained  judgments  against  him  in  the  District  and  Oircnit 
Courts  of.  said  county.  Plaintiff  herein  being  one  of  the  credit- 
ors recovered  his  judgment  on  the  24th  day  of  December,  1874. 
In  the  year  1876  all  the  judgment  creditors  of  Pyne,  excepting 
the  plaintiff  herein,  united  as  plaintiffs  in  an  action  in  equity  by 
which  they  sought  to  subject  the  real  estate  in  controversy  to 
the  payment  of  their  judgments,  upon  the  ground  that  said 
convqranoe  was  fraudulent  as  to  them.  There  was  a  trial  of 
the  action  and  it  was  found  that  the  conveyance  was  invalid 
and  a  decree  was  entered  subjecting  the  property  to  the  pay- 
ment of  the  judgments  of  the  plaintiffs  in  the  action,  and  fix- 
ing their  rights  of  priority  in  the  application  of  the  proceeds  of 
a  sale  on  special  execution.  The  defendants  appealed  from 
the  decree  in  that  case  and  the  same  was  affirmed  by  this 
court.  See  55  Iowa,  348.  No  supersedeas  bond  was  filed, 
and  special  execution  issued  on  the  decree,  and  on  the  17th 
of  July,  1880,  the  property  in  controversy  was  sold  by  the 
sheriff  to  John  Thomas,  one  of  the  plaintiffs  in  that  action,  for 
$400.  The  sale  was  made  without  redemption,  and  the  sheriff 
immediately  executed  a  deed  to  said  Thomas  for  said  property. 
On  the  17th  of  January,  1881,  the  defendant  Knox  purchased 
the  property  and  received  a  warranty  deed  therefor.  On  the 
16th  of  April,  1881,  and  within  nine  months  after  the  sheriff's 
sale  on  special  execution,  the  plaintiff  herein  deposited  with 
the  clerk  of  the  court  the  full  amount  of  money  necessary  to 
redeem  from  the  sale,  claiming  that  he  had  the  right  of  re- 
demption. The  defendant  refused  to  accept  the  money  so 
deposited,  and  this  action  was  brought  to  compel  a  redemption 
and  a  conveyance  of  the  property  to  the  plaintiff. 

There  are  other  facts  and  issues  in  the  case  which  we  do 
not  think  it  is  necessary  to  state,  because  in  our  opinion  the 
rights  of  the  parties  are  fixed  by  the  facts  above  recited. 
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The  plaintiiF  claims  the  right  to  make  statutory  redemption 
of  the  property  from  the  sale,  because  he  is  a  judgment  creditor 
of  Pyne.  To  entitle  him  to  that  right  he  must  show  that  his 
claim  was  a  lien  upon  the  real  estate  wheix  the  offer  of  re- 
demption was  made.  Code,  §  3103.  He  claims,  that,  as 
under  our  statute,  Code,  sections  45  and  2882,  judgments  are 
liens  upon  real  estate  owned  by  the  defendant,  and  upon  any 
legal  or  equitable  interest  therein  owned  or  held  by  the  defend- 
ant, his  judgment  was  a  lien  upon  the  property  in  controversy, 
because  the  conveyance  thereof  was  fraudulent  as  to  him.  That 
a  judgment  is  a  lien  upon  an  equitable  interest  in  real  eslate 
has  irequeutly  been  determined  by  this  court.  Har^^iaon  v. 
Kramer^  3  Iowa,  643;  Cooh  and  Sargent  v,  Dillon,  9  Id., 
407;  Lvppincott^  Johnaon  cfe  Co.  v.  Wileonj  40  Id.,,  425; 
Twogood  V.  Stephens^  19  Id.,  405. 

Thereal  question  I  hm  in  this  case  is,  did  Pyne,  the  judgment 
debtor,  have  any  equitable  interest  in  the  property  in  contro- 
versy after  he  made  the  fraudulent  conveyance  to  Woods? 
He  had  no  interest  that  he  could  enforce  as  against  Woods, 
because  the  law  will  not  allow  him  to  take  advantage  of  his  own 
wrong.  As  to  all  the  world,  excepting  his  creditors,  the  con- 
veyance to  Woods  was  valid  and  unimpeachable.  As  to  his 
creditors  it  was  voidable  only,  and  they  could  subject  the 
property  to  the  payment  of  their  debts  only  by  uncovering 
the  fraud  by  an  action  in  chancery.  A  levy  of  an  execution 
upon  this  land  and  a  sale  without  other  proceedings  would 
be  wholly  unavailiug.  When  a  debtor  fraudulently  conveys 
property  to  defeat  his  creditors,  the  creditors  may,  after  judg- 
ment, adopt  one  of  two  courses.  They  may,  by  an  action  in 
chancery,  subject  the  property  to  the  payment  of  their  judg- 
ments, or  they  may  levy  upon  the  property  and  sell,  and 
afterwards  go  into  chancery  and  quiet  their  title.  Harrison 
V.  Kramer,  supra.  But  a  sale  on  execution,  without  such 
subsequent  action,  would  confer  a  mere  barren  right  without 
value,  because  the  legal  title  of  the  fraudulent  grantee  without 
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an  adjudication  against  him  would  be  an  insuperable  barrier  to 
the  acquisition  of  right,  title,  or  possession.  ZippmcoU^ 
Johnson  <&  Go,  v.  WiUouy  40  Iowa,  425. 

In  our  opinion  the  defendant  in  a  judgment  has  no  such  inter- 
est, equitable  or  otherwise,  in  real  estate  which  he  has  conveyed 
to  defraud  his  creditors,  as  is  the  subject  of  a  lien  in  favor  of 
the  judgment  creditor. .  There  is  no  case  in  this  State  which 
so  holds.  In  Stadler  Bro,  cfe  Co,  v.  Allen^  44  Iowa,  198,  it 
is  held  that  a  judgment  which  cannot  be  enforced  against 
property,  is  not  a  lien  thereon.  It  is  true  that  in  some  of  the 
cases  cited  by  counsel  for  the  appellant,  which  hold  that  judg- 
ments are  liens  upon  equitable  interests,  it  was  sought  to  sub- 
ject lands  fraudulently  conveyed  to  the  payment  of  judgments, 
yet  the  question  of  the  judgments  being  liens  in  the  sense 
that  the  judgment  creditor  was  entitled  to  make  statutory  re- 
demption was  in  no  manner  involved.  On  the  other  hand 
as  implying,  at  least,  that  a  judgment  is  not  a  lien  under  the 
statute  is  such  cases,  see  Bridgrrum  dk  Co,  v,  McKissickj 
15  Iowa,  260,  where  it  was  held  that  a  junior  judgment  cred- 
iter  by  first  instituting  equitable  proceedings  to  subject  prop- 
erty to  the  payment  of  his  debts,  acquires  a  priority  of  lien 
over  a  senior  judgment  creditor  who  has  been  less  diligent. 

This  decision  can  only  be  sustained  upon  the  theory  that 
the  lien  does  not  attach  by  virtue  of  the  statute,  but  by  the 
assertion  of  the  right  in  the  creditor  to  subject  the  property 
to  the  payment  of  the  judgment.  If  the  judgment  is  a  lien 
in  such  case,  how  could  it  be  displaced  or  deferred  by  a  junior 
lien  of  the  same  kind! 

If  the  judgment  of  the  plaintiff  was  not  a  lien  under  the 
statute,  that  appears  to  us  to  be  an  end  to  this  case.  It  is 
hardly  necessary  to  say  that  the  decree  in  favor  of  the  other 
creditors,  which  operated  to  subject  the  property  to  the  pay- 
ment of  their  judgments,  in  no  manner  enlarged  or  changed 
the  rights  of  the  plaintiff.  He  was  not  a  party  to  that  action 
and  nothing  in  that  decree  operated  to  make  his  judgment  a 
lien  upon  the  property. 
Vol.  LVIX— 4 
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It  is  true  that  in  the  case  of  Chataqua  Co.  Bank  v.  Rialey^ 
19  N.  T.,  369,  it  is  held  that  a  judgment  creditor  is  in  such 
case  entitled  to  assert  the  statutory  lien  and  is  not  required  to 
take  any  equitable  remedy.  But  as  opposed  to  this  see  Ba^- 
polige  V.  International  Banky  93  Ills.,  396;  and  Freeman 

on  Judgments^  Ed.  of  1881,  Sec.  850.     . 

Affibmsd. 


DiSTEiOT  Township  of  WAsmNOTON  v.  Thomas. 

1  District  Township :  power  of  elbctobs  to  dischabge  dbbtob. 
The  deciors  of  a  district  township  can  exercise  such  x>ower8  only  as  are 
confened  by  statnte,  either  expressly  or  by  reasonable  i]i4>licaiion;  and 
section  1717  of  the  Code,  conferring  upon  the  electors  the  power  "to  di- 
rect the  sale  or  other  disposition  to  be  made  of  any  school-house  or  site 
thereof,  and  of  such  other  property,  personal  or  real,  as  may  belong  to 
the  district,**  does  not  authorize  the  electors  to  discharge  a  debtor  of 
the  district  without  consideration. 

Appeal  from  Li/nn  Circuit  Cov/rt. 

Thtjbsdat,  June  15. 

AonoN  upon  a  promissory  note  executed  to  the  plaintiff 
by  the  defendant  and  one  Mounce.  The  defendant  for  ans- 
wer averred  that  he  signed  the  note  as  surety;  that  the  prin- 
cipal absconded;  that  the  electors  of  the  district  township 
voted  to  release  the  defendant  and  afterwards  the  directors  of 
tjie  district  township  voted  to  release  him,  whereby  he  become 
released  and  discharged.  The  plaintiff  demurred  to  the  ans- 
wer and  the  demurrer  was  sustained.  The  defendant  elected 
to  stand  upon  his  answer,  and  judgment  was  rendered  for  the 
plaintiff.     The  defendant  appeals. 

Alexander  Campbell^  for  appellant. 

J.  C.  JDaviSy  for  appellee. 
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Adams,  J. — It  was  held  in  District  Township  of  Taylor 
V.  Morton^  37  Iowa,  550,  that  a  board  of  directors  of  a  dis- 
trict township  cannot,  withont  consideration,  discharge  a 
debtor,  unless  authorized  by  the  electors.  It  was  not  held, 
however,  that  the  electors  could  authorize  such  discharge. 
In  the  case  at  bar  they  attempted  to  authorize  the  discharge, 
and  did  authorize  it  if  they  had  the  power;  and  the  question 
presented  is  as  to  whether  they  had  the  power. 

The  electors  of  a  district  township  can  exercise  such  powers 
only  as  are  conferred  by  statute,  either  expressly  or  by  reas- 
onable'implication.  The  statute  relied  upon  in  this  case  is 
section  1717  of  the  Code,  which  provides  that  the  electors 
shall  have  the  power  "to  direct  the  sale  or  other  disposition 
to  be  made  of  any  school-house  or  thd  site  thereof,  and  of  such 
other  property,  personal  or  real,  as  may  belong  to  the  dis- 
trict.'^ It  is  insisted  that  the  power  to  authorize  the  dis- 
charge of  the  defendant  is  included  in  the  power  to  direct  the 
disposition  of  the  property  of  the  district  township.  But,  in 
our  opinion,  the  discharge  of  a  debtor  without  consideration, 
is  not  the  disposition  of  property  within  the  meaning  of  the 
statute.  The  demurrer,  we  think,  was  properly  sustained 
and  the  judgment  must  be 

Affirmed. 
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Bbowk  V.  Byam  kt  al. 

1.  JSf9W  Trial:  parmoN  for:  obdrb  of  Fiu>oBDnBB  xjkdbr.    Upoi 

the  healing  of  a  petitioii  for  a  new  tiial,  under  the  first  enbdiyimon  of 
sections  8154  and  3155  of  the  Code,  the  court  should  first  make  an  order 
of  record  gncnijnff  (in  a  proper  case),  a  new  trial,  before  proceeding  to 
determine  the  merits  of  the  original  case  upon  the  issues  made  therein. 

2.  Judgment  Frooured  by  Fraud:  PBTrrioK  to  yaoatb:  xbabubb 

OF  BELIEF  UPON.  Where  plaintiff  petitioned  the  court  to  '  'set  aside,  va- 
cate and  reverse**  a  judgment  rendered  against  him,  on  the  ground  of 
firaud  practiced  by  the  defendants  in  procuring  it,  and  the  issues  were 
made  up  as  prescribed  under  section  3158  of  the  Code,  nothing  could  be 
tried  but  the  question  whether  the  judgment  should  be  set  aside  and 
vacated;  and  it  was  error  for  the  court,  upon  the  trial  on  such  petition, 
to  render  judgment  against  the  defendants  on  the  issues  in  the  original 
cause. 

3.  Judgment:  pbbjctdigial  fbaud  in  BBcuBmo:  facts  ooNSTrru- 

TIKO.  The  facts  constituting  the  fraud  practiced  by  defendants  in  pro- 
curing the  judgment  in  this  case  considered,  and  held  so  prejudicial 
to  plaintiff  as  to  justify  the  vacation  of  the  judgment  against  him, 

4.  Praotioe  in  the  Supreme  Court:  costs  of  ambbbbd  abstbact. 

Where  the  cause  was  reversed  in  the  Supreme  Court,  and  the  abstract 
of  appellant  does  not  seem  to  have  been  prepared  in  bad  faith,  in  order 
to  throw  the  burden  of  preparing  an  additional  abstract  on  the  appellee, 
but,  on  the  contrary,  the  appellant's  abstract  fiEiirly  presented  the  ques- 
tions to  be  determined,  a  motion  to  tax  the  cost  of  printing  appellee's 
additional  abstract  to  the  appellant  must  be  overruled. 

Appeal  from  Delaware  Oirotnt  Court* 

Thursday,  June  15. 

The  facts  are  stated  in  the  opinion. 

John  S.  Peters  and  A.  S.  JBlairy  for  appellant 

Welch  <&  Welchy  for  appellee. 

Skevebs,  Ch.  J. — ^The  petition  states  in  1872  the  plaintiff 
commenced  an  action  in  equity  against  the  defendants  and 
that  issues  were  formed  therein,  the  substance  of  which  are 
set  forth  in  the  petition.  That  upon  the  trial  of  said  action 
judgment  was  rendered  for  the  defendants;  that  upon  the 
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trial  it  became,  and  was,  a  material  question  whether  a  cer* 
tain  deed  to  one  Wilkinson,  and  another  deed  from  him  to 
K  C.  Lewis  were  genuine  instruments  or  were  false  and 
fraudulent,  made  for  the  purpose  of  dieating  the  plaintiff  at 
the  instance  of  defendants;  that  on  said  trial  there  was  pro- 
duced and  read,  what  purported  to  be  the  deposition  of  said 
E.  0.  Lewis,  but  in  truth,  and  in  fitct,  said  deposition  was 
sworn  to  by  one  Samuel  Henton,  whom  the  defendants  pro- 
cured to  personate  said  Lewis,  and  that  said  deposition  was 
fie^se;  that  said  judgment  was  obtained  ^<bj  and  through 
fidse  and  fraudulent  evidence  and  particularly  by  the  false 
evidence  of  the  said  Henton,  under  the  false  name  of  Lewis 
aforesaid/'  The  relief  asked  is  ^'that  said  judgment  in  said 
suit  rendered  against  this  plaintiff  and  in  favor  of  the  defend- 
ants be  vacated,  that  sard  cause  be  opened  for  a  new  trial,  and 
said  judgment  reversed."  The  defendants  filed  an  answer 
and  in  substance  denied  the  allegations  upon  which  the  relief 
a^ked  is  based. 

The  trial  was  to  the  court  and  it  was  ordered  and  adjudged 
"that  the  judgment  and  decree  rendered  against  the  plaintiff 
and  in  &vor  of  the  defendants  in  the  original  suit  of  Jacob 
Brown  against  Philander  Byam  and  Ester  I.  Byam  be  and 
the  same  is  set  aside,  vacated  and  reversed,  as  prayed  by  the 
plaintiff,"  and  the  court  proceeded  to  render  a  judgment 
against  the  defendants  and  granted  the  other  relief  asked  in 
the  original  action. 

The  defendants  excepted,  and  appeal  Errors  have  been 
assigned  which  are  sufficiently  specific  to  present  the  ques- 
tions discussed  by  counsel  for  appellant,  by  whom  it  is  in- 
sisted: That  the  court  erred  in  rendering  judgment  against 
the  defendants  as  asked  in  the  original  petition;  that  no  such 
relief  was  asked,  and  all  the  court  could  do  under  the  petition 
in  this  proceeding  was  to  set  aside  and  vacate  the  judgment 
and  make  such  order  in  relation  to  the  retrial  as  was  just  and 
equitable. 
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It  is  provided  by  statute  that  the  District  or  Oircnit  Conrt 
shall  have  power  after  the  term  at  which  a  judgment  ia  ren* 
dered  to  "vacate  or  modify  such  judgment.*' 

First.  "By  granting  a  new  trial  for  the  cause  within  the 
time  and  in  the  manner  prescribed  by  the  sections  on  new 
trials. 


Fourth,  "  For  fraud  practiced  by  the  successful  party  in 
obtaining  the  judgment  or  order."     *     *     * 

Section  3155  of  the  Code,  provides  when  the  grounds  of  the 
new  trial  are  not  discovered  until  after  the  term  the  application 
must  be  made  by  petition,  and  the  facts  stated  therein  shall  be 
deemed  denied  and  the  case  shall  be  tried  as  on  ordinary  proceed- 
ing. In  section  2837  a  new  trial  is  defined  and  the  grounds  upon 
which  it  may  be  granted  stated,  among  which  is  that  of 
newly  discovered  evidence.  Counsel  for  the  appellee  insists 
this  proceeding  was  commenced  under  the  first  subdivision 
of  section  3154  and  section  3155,  for  anew  trial  as  therein  pro- 
vided, and  when  the  petition  is  filed  and  no  objection  is  made 
thereto,  the  new  trial  is  granted,  and  the  court  should  pro- 
ceed to  determine  the  merits  of  the  case  as  presented  in  the 
original  petition  under  the  issues  formed.  Conceding  the 
premises  to  be  correct  the  conclusion,  we  think,  cannot  be 
sustained. 

The  filing  of  a  petition  for  a  new  trial  cannot  have  any 

greater  force  and  effect  than  would  a  motion   seeking  the 

same   thine:,  when   filed   within  the  time  pre- 

petition  fori    scribed  by  statute.    Before  there  can  be  a  new 

order  of  pro-  •' 

cedure  under.  ^^^^  ^^  couTt  must  make  an  order  granting  it, 
which  should  be  entered  of  record  among  the  proceedings  of 
the  court.  The  petition  for  a  new  trial  is  deemed  denied  by 
operation  of  law.  It  is  therefore  unnecessary  for  the  party 
to  object  thereto  in  an  answer  to  the  petition,  and  clearly  he 
is  not  compelled  to  demur. 
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But  we  do  not  think  this  is  an  application  for  a  new  trial 
as  claimed  by  appellee.  It  is  an  application  to  the  court  to 
<<  set  aside,  vacate  and  reverse ''  a  iudirment  on  the 
SSd^tJ^  ground  of  fhiud  practiced  by  the  successful  party. 
SSlSr'e^^  T^®  petition  does  not  ask  a  new  trial,  bat  it  does 
uef  upon.  ^^  ^^^  ^^  judgment  be  vacated  and  set  aside. 
This  being  the  only  relief  asked,  there  was  no  other  issue. 
The  issues  were  made  up  as  prescribed  in  section  3158  of  the 
C!ode,  which  provides  the  "  cause  of  the  petition  above  shall 
be  tried.'*  That  is,  nothing  can  be  tried  but  the  question 
whether  the  judgment  shall  be  set  aside  and  vacated.  This, 
however,  cannot  be  done  until  it  has  been  adjudged  there  is  a 
valid  defense  or  cause  of  action.  Code,  §  3159.  The  court 
shall  first  determine  whether  the  judgment  shall  be  vacated 
before  determining  there  is  a  valid  cause  of  action  or  defense. 
Code,  §  3160.  This  statutory  issue  is  embraced  in  every  case, 
no  matter  what  other  issues  may  be  made  by  the  parties.  It 
therefore  need  not  be  pleaded  because  it  exists  by  operation 
of  law.  The  statute  does  not  contemplate  when  the  court 
determines  there  is  a  valid  cause  of  action,  it  should  proceed 
to  render  judgment.  The  statute  does  not  so  provide.  We 
understand  it  is  not  the  duty  of  the  court  in  such  case  to  care- 
jftilly  weigh  the  evidence  and  determine  upon  which  side  there 
is  a  preponderance,  but  to  examine  the  evidence  produced, 
and  therefrom  in  connection  with  the  evidence  introduced  on 
the  former  trial,  determine  whether  there  is  reasonable  ground 
to  believe  a  different  result  will  be  reached  upon  a  retrial. 
In  other  words,  in  the  present  case  has  the  plaintiff  been  pre- 
judiced by  the  fraud  of  the  defendants?  Not  that  this  must 
certainly  appear,  but  is  there  reasonable  ground  to  so  believe? 
If  there  are  doubts  as  to  this,  we  incline  to  think  they  should 
be  resolved  in  favor  of  the  plaintiff.  The  fraud  having  been 
clearly  shown,  a  presumption  of  prejudice  should  follow,  un- 
less the  court  is  able  to  say  from  the  record  the  prejudice 
was  not  material.  In  actions  at  law  the  parties  would  have 
the  right  to  trial  by  jury  in  the  main  action,  but  not  in  pro- 
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ceediugs  of  this  character.  Ga/rpenUr  t>.  Brown,  50  Iowa, 
451.  This  affords  an  additional  reason  why  the  oonrt  should 
not  in  suoh  cases  determine  disputed  questions  of  fact  which 
would  be  a  finality  to  the  controversy,  unless  the  case  was 
such  the  court  would  be  warranted  in  grao^ting  a  new  trial  if 
the  jury  found  contrary  to  the  view  of  the  court.  In  ouch  a 
case  the  court  should  and  no  doubt  would  say  a  new  trial 
should  not  be  granted,  because  the  same  result  would  be 
reached  on  another  tarial.  Thia  same  rule^  we  think,  should 
prevail  in  equity.  The  statute,  however,  cont^nplates  pro- 
ceedings of  this  character  should  be  tried  as  actions  at  law. 
In  view  of  this  statute,  we  do  no  think  it  can  be  said  this  was 
treated  and  tried  as  an  equitable  proceeding.  The  evidence 
was  taken  down  in  writing,  but  this  could  have  been  dona  in 
any  event.  We  are  unwilling-  to  say  either  party  should  be 
in  any  respect  prejudiced  because  of  the  mere  form  in  which 
the  evidence  was  taken.  The  court  in  rendering  judgment 
against  the  defendants  erred. 

II.  The  next  question  is  whether  the  fraud  of  the  defend- 
ants was  in  fact  prejudicial.  That  the  court  thought  it  was, 
8.  judomeht:  is  undoubtedly  true.  The  proceeding  being  at  law 
£^d1n  DTo-  and  so  tried,  the  usual  presumptions  should  prevail 
c^^iiiiting.  in  favor  of  the  judgment  of  the  court.  But  con- 
ceding the  case  was  treated  and  tried  as  an  equity  cause  and 
should  be  tried  de  novo  here,  the  finding  of  the  court  in  this 
respect  is  correct.  Without  taking  up  the  time  or  space  that 
would  be  required  to  state  at  length  the  scope  and  effect  of 
the  evidence  upon  which  reliance  is  placed,  we  deem  it  suffi- 
cient to  state  our  conelosions.  Fir€t,  The  fraud  of  Phi- 
lander Byam  is  clearly  shown;  Second.  All  the  material 
facts  in  the  depositions  purporting  to  be  that  of  Lewis  are 
fidse;  Thi/rd,  There  was  some  evidence  on  the  former  trial 
tending  to  show  complicity  between  Byam  and  Wilkinson,  or 
that  the  former  procured  some  one  to  personate  the  latter. 
Now  the  fact  that  Byam  did  perpetrate  the  fraud  of  procur- 
ing Henton  to  personate  Lewis  and  swear  falsely,  should 
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have  Bome  efifbot  in  the  coneideration  of  the  evidence  and  the 
weight  to  be  given  thereto.  It  being  snfficient  for  ns  to  be 
able  to  Bay  there  is  reasonable  grounds  to  believe  the  plaint- 
iff has  a  Valid  canse  of  action  and  that  a  different  result  may 
be  reasonably  a&lieipated  on  the  retrial. 

A  motion  is  made  by  th6  appellee  to  tax  the  costs  of  print- 
ing his  additional  or  amended  abstract  to  the  appellants,  upon 
4.  PRACTicK  *^®  ground  the  abstract  prepared  by  appellants 
comS'cSte  was  so  unfaSrty  and  imperfectly  prepared  as  to 
^SSSuS.  render  the  one  printed  by  appellee  absolutely  es- 
sential to  the  proper  presentation  of  the  case.  We  are  satis- 
fled  the  abstract  was  not  prepared  in  bad  faith  or  that  it  was 
purposely  done  to  throw  the  burden  of  preparing  an  additional 
abstract  on  the  plaintiff.  On  the  contrary,  we  think  the  ab- 
stract  of  the  appellant  feiriy  presented  the  questions  to  be 
determined.  The  motion  must  be  overruled.  So  much  only 
of  the  judgment  of  the  court  following  the  setting  aside  of 

the  former  judgment  will  be 

Rbvbbseix 


Mabklet,  RsQEivsn,  v.  Bho9v& 

1.  Ifote^yableui  Bankfltoek:  aotioh  ok:  nEMAim  n&cbssabt. 

Qua  note  payable  m  bcmk  «toek»  aa  action  for  amonejr  jadfirmeot  caft- 
not  be  maintained,  until  it  is  shown  that  the  note  was  reduced  to  a 
money  claim  by  demand  pursuant  to  its  terms,  and  that  the  defendant 
has  neglected  or  reinsed  to  deHver.         * 

2.  Agency :  t>iiEsn>BivT  ov  nARK  achskt  op  bank.    If  tiie  contract  was 

with  the  hank,  and  was  made  with  the  pcend^Mlt  of  the  bank,  aad  t^ 
provided  in  the  contract  to  be  delivered  was  transferred  to  the  president,  he 
would,  under  the  law;  hold  the  stock  for  the  bank,  and  it  would  be  re- 
garded as  Ifhe  bank*8  property.  « 

Ajpj>eal  from  Black  Hawk  District  Court. 

Thursday,  Jujsm  1S« 

AonoM  AT  LAW.  Tkerd  was  a  veiHliet  and  judgment  rendered 
thereon  for  defendant.  Plaintiff  appeals.  The  pleadings  are 
set  out  and  the  facts  are  stated  in  the  opinion. 
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Hemewmay  &  Polk^  for  appellant. 

J.  J.  Tolerton  and  JBoies  <&  Oouch,  for  appellee. 

Beok,  J. — I.  The  original  petition  presents  tlie  cause  of 
action  in  the  following  allegations: 

"That  September  1,  1871,  under  the  laws  of  Iowa,  a  cor- 
poration was  organized  under  name  of  the  Bank  of  Cedar  Falls^ 
for  the  transaction  of  a  general  banking  business,  the  princi- 
pal officers  and  those  actively  engaged  in  the  transaction 
of  its  business  being  the  president  and  cashier,  the  other  offi- 
cers being  a  vice-president  and  board  of  directors. 

^^That  from  the  date  of  organization  to  December  10, 1874, 
one  A.  C.  Thompson,  was  president,  J.'  L.  Stuart,  cashier, 
and  the  defendajit  vice-president,  and  all  members  of  the 
board  of  directors ;  that  by  virtue  of  their  duties,  said  Thompson 
and  Stuart,  were  the  custodians  of  the  property  of  the  corpor- 
ation and  in  particular  of  the  bills  receivable. 

"That  July  27, 1874,  defendant  being  indebted  to  said  bank 
$2,000,  duly  made  and  delivered  to  the  bank  his  promissory 
note  therefor,  to  bear  interest  at  10  per  cent  per  annum  and 
due  August  1,  1874. 

"That  on  the  10th  of  December,  1875,  the  note  being  un- 
paid and  defendant  being  the  owner  and  holder  of  certain 
stock  of  the  bank,  he  in  fraud  of  the  rights  of  the  corporation 
and  the  stockholders  thereof,  entered  into  an  agreement  for  the 
sale  of  said  stock  to  said  Thompson  and  Stuart,  and  in  con- 
sideration therefor  said  note  was  delivered  up  to  him,  in  con- 
sideration of  which  delivery  he  transferred  said  stock  to  said 
Thompson  and  Stuart;  that  the  note  has  never  been  paid  to 
said  bank;  that  defendant  at  the  time  had  full  knowledge 
that  the  bank  received  no  consideration  therefor;  and  that  the 
note  was  in  no  manner  paid  by  him. 

"That  by  order  of  the  District  Court  of  Black  Hawk  county, 
Iowa,  the  plaintiff  is  the  receiver  of  the  assets  of  said  bank, 
with  authority  to  collect  all  indebtedness.'* 

The  answer  avers  tliat  defendant  sold  to  Thompson  and 
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Stuart,  the  pi*esident  and  cashier  of  the  bank,  on  their  own 
account,  twenty  shares  of  its  stock;  that  they  made  certain 
payments  upon  the  purchase,  but  were  not  prepared  to  pay  a 
balance  of  $2,000,  whereupon  it  was  so  arranged  that  Thomp- 
son deposited  in  the  bank,  to  defendant's  credit,  $2,000,  and 
defendant  executed  an  instrument  in  the  following  words: 

"$2,000.  Cfdab  Falls,  Iowa,  July  27,  1874. 

«  On  or  before  the  first  day  of  August,  1874,  for  value  re- 
ceived, I  promise  to  pay  Bank  of  Cedar  Falls,  or  order,  Two 
Thousand  Dollars,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  till  paid,  payable  at  the  Bank  of  Cedar  Falls. 

"  This  note  is  to  be  paid  by  the  transfer  of  its  equivalent 
with  stock  of  the  Bank  of  Cedar  Falls  when  called  upon  for 
that  purpose,  now  owned  by  undersigned. 

J.  E.  Rhodes." 

This  instrument  was  intended  to  witness  the  contract  of 
the  parties  and  bind  defendant  to  transfer  the  stock  which  he 
had  sold  to  Thompson  and  Stuart,  and  it  is  averred  that  it  is 
the  same  instrument  referred  to  in  the  petition  as  a  promissory 
note.  It  is  further  averred  that  defendant  did  assign  his 
stock  pursuant  to  the  terms  of  this  instrument  which  was 
surrendered  to  him,  and  he  also  withdrew  the  $2,000  deposited 
to  his  credit. 

The  answer  further  shows,  that,  after  the  assignment  of  the 
stock,  Thompson  made  his  promissory  note  for  a  large  sum 
which  he  owed  the  bank,  a  part  thereof  being  for  the  $2,000 
paid  defendant,  and  transferred  to  the  bank  the  stock  received 
of  defendant  as  collateral  security,  which  is  now  held  by  the 
receiver,  and  that  payment  to  the  amount  of  $5,000  has  been 
made  upon  the  note. 

The  petition  was  filed  November  2,  1876.  And  pending 
the  trial,  which  was  had  in  November,  1878,  the  following 
amendments  to  the  petition  were  filed. 

"2.  That  on  or  about  July  27, 1874,  the  defendant,  while 
vice-president  and  director  of  the  bank,  wrongfully,  fraudu- 
lently, and  in  violation  of  his  duties  as  such  officer,  and  acting 
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in  oonoert  with  Thompson,  president  thereof^  exeented  a  con- 
tract in  writing,  named  in  defendant's  answer,  and  caused  the 
BBJXkb  by  the  aid  of  Tbompeon  to  be  so  placed  upon  the  books 
of  the  bank  that  defendant  wrongfully  and  without  any  con- 
sideration given  reeeiyed  credit  on  tbe  books  of  the  bank  for 
the  sum  of  $3,000,  which  defendant  afterward  checked  out  of 
said  bank 

"8.  That  on  or  about  August  21, 1874,  the  bank  paid  to 
and  for  the  use  of  defendant  $2,000,  upon  his  written  order 
or  check  of  which  plaintiff  has  not  possessiao,  which  sum  de- 
fendant has  never  repaid;  that  defendant  had  no  funds  with 
which  to  pay  said  check;  nor  did  he  afterward  place  funds 
there  for  such  purpose;  and  that  the  check  was  paid  with  the 
money  of  the  bank.'' 

The  defendant  pleaded  a  general  denial  and  set  up  the  stat- 
ute of  limitations  to  the  second  amendment,  being  the  third 
count  of  the  petition. 

II.  The  oourt  gave  an  instruction  to  the  jury  in  the  fol- 
lowing language: 

<<9.  One  of  the  questions  for  you  to  determine  is,  whether 
this  was  a  transaction  with  the  bank.  If  you  should  find  that 
this  contract  and  agreement  was  made  with  the  bank,  no  action 
can  be  maintained  on  the  contract  until  a  demand  fox  the  do- 
livery  of  the  stock  is  shown,  Bsid  a  neglect  or  refusal,  the 
kistrument  not  being  a  negotiable  instrument,  being  a  note 
payable  in  property  and  not  in  money.'^ 

This  instruetion,  we  think,  is  correct  If^  as  plaintiff  claims, 
the  note  and  contract  were  traoAadiiona  with  the  bank,  the 
plaintiff^  to  recover  thereon  in  this  action,  must  show  that  the 
note  was  reduced  to  a  money  claim  by  demand  pursuant  to 
its  terms.  There  is  no  pretense  that  this  was  done.  The  in- 
struction therefore  ends  plaintiff's  case  upon  the  first  count 
of  his  petition.  Whatever  errors  may  have  been  committed  by 
the  court  in  the  admisskm  of  evidence,  and  plaintiff  claims  that 
errors  were  thus  committed,  he  is  not  entitled  to  recover  in 
the  absence  of  proof  of  a  demand.    If  the  evidence  complained 
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of  by  plaintiff  had  been  rejected  and  the  jury  bad  foimd  for 
plaintiff,  in  the  absence  of  proof  of  demand,  the  verdiet  wonld 
have  been  set  aside,  or  had  the  .District  Conrt  refused  to  set 
it  aside,  we  wonld  have  reversed  the  judgment. 

III.  Bat  it  is  said  that  the  evidenoeshows  that  defendant 
transfi^rred  his  stock  to  Thompson,  and  as  it  was  out  of  his 
power  afterwards  to  transfer  to  the  bank,  a  demand  would 
have  been  vain  and  therefore  was  not  required  by  the  law. 
It  is  a  sufficient  answer  to  this  to  say  that  if  the  transaction 
was  with  the  bank,  Thompson,  being  president  of  the  bank 
and  the  officer  making  the  contract,  in  that  case  would  under 
the  law  hold  the  stock  for  the  bank,  and  it  wonld  be  regarded 
as  the  bank's  property. 

I Y.  The  second  count  of  the  petition,  being  the  first  amend* 
ment,  charges  defendant  with  firaud  in  executing  the  contract 
and  causing  it  to  be  entered  upon  the  books  of  the  bank,*BO 
that  he  received  $2,000  without  consideration  given  therefor. 

There  is  no  evidence  to  support  the  charge  of  firaud,  or  to 
establish  that  defendant  received  from  the  bank  money  with- 
out consideration.  He,  without  eontrov^sy,  did  transfer  the 
stock  to  Thompson;  this  was  the  consideration  of  his  credit 
upon  the  books  of  the  bank. 

y.  The  third  count  of  the  petition,  the  second  amendm^it, 
is  disposed  of  by  the  like  considerations.  There  is  no  evidence 
to  support  its  averments.  De£^dant  did  have  funds  in  the 
bank  out  of  which  his  check  was  paid. 

We  need  not  consider  the  question  arising  upon  the  defense 
of  the  statute  of  limitations. 

YI.  A  verdict,  had  it  been  foond  under  either  the  seecmd 
or  third  count,  would  have  been  set  aside  by  the  court  below, 
as  being  without  the  support  of  testimony,  and  had  it  not 
been  set  aside,  we  would  have  reversed  judgment. 

Other  points  and  questions  discussed  by  counsel  need  not 
be  considered,  as  the  views  we  have  exfuressed  dispose  of  the 
ease.    The  judgment  of  the  District  Court  must  be 

Affirmed. 
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69    02j         1.  CitieBand  Towns:  dbfbotite  sidbwales:  vsstrvctiov.   Where 

j^  gfloj  plaintiff  songlit  to  recover  damages  for  ixguries  snstained  by  her  from 

^    ^f  stepping  into  a  hole  in  a  broken  sidewalk,  at  a  place  whidi  was  free 

'  from  snow  and  ice,  and  the  evidence  showed  that  the  injury  resulted 

whoDy  from  a  fall  caused  by  plaintiffs  stepping  into  a  hole,  it  was  error 

to  instruct  the  jury  ti&at  the  ddendant  was  liable  for  iiq'uries  resultang 

from  plaintiff's  stepping  on  the  ice  on  the  sidewalk.   Such  instruction 

-was  clearly  misleading  and  prejudicial,  as  directing  the  jury  to  consider 

matters  not  found  in  the  petition  or  evidence. 

2.  — : :  COKTRIBUTOBY  NBGLiOBNCB.     Ordinary  care  18  to  be 

used  at  all  times  and  in  all  places  in  using  sidewalks,  and  if,  by  the  ex* 
ercise  of  such  care,  the  hole  in  question  could  have  been  discovered  by 
plaintiff,  she  cannot  recover  for  injuries  resulting  to  her  from  stepping 
into  it. 

A^ppedLfrom^  Alamakee  District  Court. 

Thuesdat,  June  15. 

Action  to  recover  for  personal  injuries  sustained  from  a 
fall  upon  a  sidewalk  along  a  street  of  the  town.  Tlie  peti- 
tion  is  in  the  following  language: 

"The  defendant  is  an  incorporated  town  in  Allamakee 
county,  Iowa.  That  long  prior  to  the  23d  day  of  February, 
1879,  there  was  constructed  along  the  south  side  of  Tilden 
street,  within  said  town,  a  sidewalk,  the  same  being  placed 
one  foot  from  the  fence,  on  the  south  line  of  said  street,  leav- 
ing a  space  of  one  foot  between  the  fence  and  the  sidewalk 
and  about  eight  inches  to  fourteen  inches  deep,  and  defendant 
had  n^ligently  suffered  said  sidewalk  to  become  broken  and 
to  remain  broken,  and  that  for  a  long  time  prior  to  February 
23d,  1879,  there  was  a  hole  ten  inches  wide  and  twelve 
inches  long,  and  from  eight  to  fourteen  inches  deep,  broken 
through  said  sidewalk,  and  that  for  more  than  three  months- 
prior  to  February  23d,  1879,  defendant  and  its  officers  had 
due  notice  of  the  existence,  character  and  dangerous  location 
of  said  hole  through  said  sidewalk,  and  neglected  to  repair 
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the  same;  that  defendant  suffered  ice  and  snow  to  accumulate 
along  the  center  of  said  sidewalk,  rendering  the  center  of  said 
sidewalk,  on  the  23d  day  of  February,  1879,  almost  impassa- 
ble; that  on  the  night  of  February  23d,  1879,  in  walking 
along  said  side  walk,  in  consequence  of  the  negligence  of  the 
defendant  in  leaving  said  space,  between  the  said  sidewalk 
and  fence,  and  suffering  the  same  to  remain  broken,  and  snow 
and  ice  to  accumulate,  the  plaintiff,  without  any  negligence 
or  want  of  care  on  her  part,  stepped  through  said  hole  in  the 
sidewalk,  was  thrown  dowa  into  the  space  between  the  walk 
and  fence,  and  was  seriously  and  permanently  injured,  suffer- 
ing great  pain,  physical  and  mental,  and  rendered  unable  to 
perform  labor  of  any  kind;  and  claiming  damage  in  the  sum 
of  five  thousand  dollars." 

The  answer  denies  the  allegations  of  the  petition  and  avers 
that  the  accid^it  was  caused  by  "plaintiff's  negligence. 

There  was  a  verdict  and  a  judgment  rendered  thereon  for 
plaintiff.     Defendant  appeals. 

S.  S.  Powers  and  Z.  E.  Fellows^  for  appellant. 

Bobert  Quigly  and  Z.  0.  Hatdh^  for  appellee. 

Beok,  J. — I.  The  District  Court  at  the  trial  of  the  case 
gave  tie  jury  an  instruction  in  the  following  language: 

"5.  If  the  defendant  suffered  snow  to  accumulate  on  its 
sidewalk  and  to  become  packed  in  ridges  and  so  to  remain  an 
unreasonable  time  and  become  ice,  and  the  sidewalk  thereby 
became  dangerous  to  pedestrians,  and  if  this  condition  of  the 
sidewalk  was  actually  known  to  the  town  authorities,  or  if  it 
had  existed  so  long  that  it  should  have  been  known,  and  may 
reasonably  be  presumed  to  have  been  known  to  the  authori- 
ties; or  if  such  condition  had  become  publicly  notorious,  and 
had  existed  after  such  actual  or  presumptive  knowledge  or 
public  notoriety  long  enough  to  give  time  to  remove  the 
snow  and  ice,  then  the  defendant  did  not  use  ordinary  care, 
but  was  guilty  of  negligence  in  respect  to  the  sidewalk. 
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^^And  if,  under  either  of  such  circumBtanoes  of  negligence 
on  the  part  of  the  defendant^  the  plaintiff,  in  the  exerciae  of 
ordinary  care,  stepped  on  theice  on  the  sidewalk  and  was  ^ 
jt^ed  thereby  J  the  defendant  is  liable  to  her  in  damages  for 
such  injuries/' 

This  instruction  ought  not  to  have  been  given  for  two 
reasons. 

1.  So  far  as  it  holds  defendant  liable  for  injuries  resulting 
from  her  stepping  upon  the  ice  upon  the  sidewalk,  it  is  not 
pertinent  to  the  cause  of  action  set  out  in  the  petition,  which 
is  for  injuries  sustained  by  plaintiff  stepping  in  a  hole  in  the 
broken  sidewalk  at  a  place  which  was  free  from  snow  and  ice. 
The  thought  of  the  petition  seems  to  be,  that  plaintiff  found 
it  necessary  or  convenient  in  order  to  avoid  the  snow  and  ice 
to  go  upon  the  side  of  the  walk  which  was  defective  on  ac- 
count of  the  hole  therein.  There  is  na  daim  that  the  injury 
resulted  from  stepping  on  the  ice. 

2.  The  evidence  does  not  show  that  the  injury  directly  re- 
sulted from  the  snow  and  ice;  on  the  contrary  it  does  show 
that  it  resulted  from  a  fall  caused  by  plaintiff  stepping  into 
a  hole.  The  instruction  is  clearly  misleading  and  prejudicial, 
as  the  jury  were  directed  to  consider  matters  not  found  in  the 
petition  or  evidence. 

II.  Another  instruction,  given  to  the  jury,  is  in  the  fol- 
lowing language: 

"15.  If  you  find  from  the  evidence  that  the  center  of  the 
sidewalk  was  icy  and  slippery,  and  the  space  between  such 
strip  and  the  edge  of  the  walk  was  free  from  ice  and  was  wide 
enough  to  allow  one  to  safely  walk  thereon,  the  plaintiff, 
without  previous  notice  of  any  defect  in  such  space,  had  the 
right  to  assume  that  it  was  free  from  dangerous  breaks  or 
holes^  and  ordinary  care  on  her  part  did  not  require  her  to 
be  on  the  lookout  for  such  breaks  or  holes." 

This  instruction  holds,  in  effect,  that  the  plaintiff  when 
going  upon  the  side  of  the  walk  was  not  required  to  exercise 
care  to  avoid  stepping  into  the  hole — the  language  of  the  in- 
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atraotion  being  thftt  "ordinary  care  on  her  (plaintiffs)  part 
did  not  require  her  to  be  on  the  lookout  for  such  holes  or 
breaks."  The  law  is  that  if  the  hole  could  have  been  dis- 
oovered  by  the  exercise  of  ordinary  care  plaintiff  could  not 
have  recovered  for  injuries  resulting  from  stepping  into  it. 
Odinary  care  is  to  be  exercised  at  all  times  and  in  all  places 
by  persons  using  sidewalks.  Surely  it  cannot  be  claimed  as 
a  matter  of  law  that  the  plaintiff,  finding  she  could  not  safely 
go  in  the  middle  of  the  walk,  could  use  the  side  of  it  with- 
out being  "on  the  lookout  for  such  breaks  and  holes."  The 
most  that  can  be  claimed  is  that  possibly  it  could  have  been 
left  to  the  jury  to  say  whether  ordinary  care  required  plaint- 
iff, while  upon  the  side  of  the  walk,  "to  be  on  the  lookout  for 
suoh  breaks  and  holes.^' 

Other  questions  discussed  by  counsel  need  not  be  consid- 
ered, as  for  the  error  in  giving  the  instruction  above  quoted 
the  judgment  of  tlie  District  Court  must  be 

Keve&sed. 


Sekes  v.  Towk  of  Manchester 

1.  Cities  and  Towns:  obstructions  ih  stbsbts:  liability  for.    A         I  eo'ee' 
town  is  not  liable  for  an  obstruction  in  a  street  unless  it  be  shown         ^  ' 

that,  ^OQgh  its  officers,  it  had  notice  of  the  obstruction,  or  the  obstruc- 
tiOD  had  existed  so  long  as  to  ridse  a  preffamption  that  knowledge 
thereof  was  possessed  by  the  town  officers;  but  the  feet  that  a  sleigh 
had  stood  ten  or  fifteen  minutes  in  a  street  will  not  raise  a  presump- 
^OB  of  such  knowledcre. 


■  : :  "WHAT  C0N8TITTJTES  AN  OBSTRUCTION.  A  sleigh  standing 

ten  or  fifteen  minutes  in  a  village  street  for  the  purpose  of  unloading 
goods,  ought  not  to  be  regarded  aa  an  obstruction;  and  it  is  not  dear 
that,  under  anydrcumstances,  a  village  street  would  in  law  be  regarded 
as  obstructed  by  the  fact  that  one-third  or  one  half  of  it  was  occupied 
dnri^  the  greater  portion  of  the  day  by^the  vehicles  of  fanners,  while 
their  teasns  were  feeding  at  an  adjacent  stable. 

Vol.  LVIX— 5 
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Appeal  from  Buchancm  Circuit  Court. 

Thuksday,  June  15. 

Action  to  recover  for  personal  injuries  BUBtained  by  plaint- 
iff from  alleged  obstructions  allowed  in  a  street  of  the  town. 
After  the  evidence  was  all  in,  the  court  directed  the  jury  to 
return  a  verdict  for  defendant  for  the  reason  that  plaintiff 
failed  to  present  any  evidence  upon  which  defendant  can  be 
held  liable.  There  was  a  verdict  and  judgment  entered  ac- 
cordingly for  defendant     Plaintiff  appeals. 

E.  M.  Carr  and  Branson  cfe  LeRoy^  for  appellant. 

A.  L.  Blair   and  Calvin  Jordan^  for  appellee. 

.  Beok,  J. — I.  The  following  agreed  statement  of  facts  was 
submitted  by  plaintiff  to  sustain  her  claim  to  recover  in  this 
case. 

^<lst.  The  town  of  Manchester,  defendant,  is  an  incorpora- 
ted town,  legally  organized 'under  the  laws  of  Iowa. 

"2d.  That  on  the  northeast  comer  of  Main  and  Tama 
streets,  in  said  town,  is  the  livery  stable  of  the  defendant, 
Marcus  Sheldon,  said  stable  extending  north  on  Tama  street 
from  Main  a  distance  of  115  feet,  and  fronting  on  Main 
street  east,  from  Tama,  66  feet. 

"3d.  That  Main  and  Franklin  streets  are  the  principal 
thoroughfares  leading  to  and  from  said  town. 

"4th.  That  Main  street  is  80  feet  in  width,  and  in  front 
of  said  stable,  across  its  whole  front,  is  a  driveway  extend- 
ing into  the  street  a  distance  of  16  feet,  and  so  constructed 
on  a  level  with  the  sidewalk  that  vehicles  can  safely  be  driven 
from  the  street  into  said  stable,  the  driveway  acting  as  a 
bridge  or  covering  over  the  gutter. 

"5th.  That  along  the  north  side  of  Main  street,  and  to 
the  east  of  said  driveway,  is  a  sidewalk  extending  into  the 
street  a  distance  of  6  feet. 
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«6tli.  That  said  Main  street,  on  both  its  north  and  sonth 
sides,  in  front  of  said  bam,  was  for  at  least  a  year  next  pre- 
ceding the  day  plaintiflfe  received  the  injuries  complained  of, 
nsed  by  farmers  and  others  as  a  place  to  leave  their  wagons 
and  sleighs  while  their  teams  were  feeding  in  said  stable, 
and  such  vehicles  would  occupy  from  one-third  to  one-half 
of  the  street  between  the  gutters  during  the  greater  por- 
tion of  the  day  time,  diflTerent  parties  so  leaving  their  vehicles 
on  each  day. 

"7th.  That  the  injuries  received  by  plaintiffs  were  re- 
ceived on  the  1st  day  of  January,  1881,  about  4  o'clock  in 
the  afternoon  of  said  day. 

"8th.  That  at  the  time  there  were  two  sleds  on  the  south 
side  of  said  street,  opposite  the  west  front  door  of  said  stable, 
both  extending  lengthwise  along  Main  street,  and  close  to 
the  gutter,  and  on  the  north  side  of  said  street,  and  in  addi* 
tion  to  the  sleigh  which  caused  the  injury  complained  of,  was 
a  sleigh,  the  back  end  of  which  was  about  20  feet  east  from 
the  east  end  of  the  driveway,  in  front  of  the  stable,  the  out- 
side of  said  sleigh  being  about  15  feet  south  from  the  north 
line  of  said  street. 

"9th.  That  about  ten  or  fifteen  minutes  before  said  in- 
juries were  received  one  W"m.  Franks,  then  in  the  employ 
of  defendant,  Marcus  Sheldon,  backed  a  sleigh  belonging  to 
the  said  defendant  up  against  the  sidewalk  on  the  east  side 
of  the  driveway  in  front  of  said  stable,  and  in  the  angle  be- 
tween the  driveway  and  sidewalk,  the  box  of  said  sleigh 
being  nearly  nortli  and  south,  with  the  tongue  turned  to  the 
east,  lengthwise  with  the  street,  and  nearly  at  a  right  angle 
with  the  box,  the  end  of  the  tongue  projecting  into  the  street, 
about  one  foot  south  of  the  south  line  of  the  driveway  in 
front  of  the  stable,  or  about  17  feet  from  the  north  line  of 
said  street.  That  said  Franks  unhitched  the  horses  from 
said  sleigh,  leaving  the  same  in  the  position  above  indicated, 
with  the  tongue  suspended  by  the  middle  ring  of  the  neck- 
yoke,  said  neck-yoke  standing  one  end  on  the  ground.     He 
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then  unloaded  the  sleigh.  The  sleigh  mentioned  in  this 
paragraph  is  an  additional  sleigh  to  those  described  in  para- 
graph 8,  and  is  the  sleigh  against  which  the  horse  ran,  caus- 
ing the  injuries  to  plaintiffs. 

"10th.  That  the  plaintiffs  were  walking  toward  said  stable 
from  the  east,  on  said  sidewalk,  and  when  some  25  or  30  feet 
east  of  said  stable  they  saw  a  runaway  horse  coming  down 
behind  them  from  the  east,  in  the  center  of  the  street, 
towards  the  stable;  that  they  walked  towards  said  stable, 
looking  back  to  see  said  horse,  until  they  came  within  5  or  6 
feet  of  the  southeast  corner  of  the  stable,  when  they  turned, 
fronting  the  south,  and  stopped  and  looked  toward  and  at  the 
running  horse;  that  the  running  horse  had  the  shafts  and 
cross-bar  of  a  cutter  attached  to  him,  and  as  he  came  down 
the  street,  and  nearly  opposite  to  where  the  plaintiffs  were 
standing  on  the  sidewalk,  he  turned  suddenly  to  the  right, 
toward  the  sidewalk,  and  jumped  over  the  tongue  of  the 
sleigh  described  in  paragraph  9  hereof,  the  cross-bar  of  the 
cutter  catching  the  tongue  and  neck-yoke  of  the  sleigh,  and 
with  such  force  as  to  break  the  cross-bar  and  throw  about 
half  of  it,  together  with  the  neck-yoke  of  the  sleigh,  against 
the  heads  of  the  plaintiffs,  neither  the  horse  or  anything  at- 
tached to  him  striking  them,  and  the  injuries  received  by 
plaintiffs   were  received  in  this  manner. 

"1 1th.  That  along  the  north  side  of  said  Main  strget,  and 
immediately  east  of  stable,  for  a  distance  of  more  than  30 
feet,  there  is  a  tight  board  fence. 

"12.  That  Main  street,  in  said  town,  is  a  well  graded 
street,  and  when  not  obstructed  can  be  traveled  T^ith  safety 
by  teams  its  whole  width  between  the  gutters." 

It  was  shown  that  Main  street  was  80  feet  wide;  the  side- 
walks to  the  outer  edge  of  the  gutters  are  16  feet  wide,  leav- 
ing an  open  road-way  between  the  gutters  of  48  feet.  Other 
evidence  was  introduced  tending  to  show  the  nature  and  ex- 
tent of  plaintiff's  injuries  and  the  damages  sustained  by  her. 
No  other  evidence  was  introduced  in  support  of  her  claim 
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to  recover.  Thereupon  the  court  directed  the  jury  to  return 
a  verdict  for  defendant  for  the  reason  that  upon  the  undis- 
puted facts  no  liability  of  defendant  is  shown. 

We  think  the  instruction  is  correct  and  was  demanded  by 
the  law  of  the  case. 

IL  The  town  would  not  be  liable  for  an  obstruction  in 
1.  CITIES  and  the  street,  unless  it  be  shown  that,  through  its 
str^onsln    officers  it  had  notice  of  the  obstruction,  or  it  had 

streets :  lia-  .,••■,  .  .  .»  .^     . 

biutyfor.  existed  SO  long  as  to  raise  a  presumption  that 
knowledge  thereof  was  possessed  by  the  town  officers.  In 
this  case  the  theory  of  plaintiff  is  that  the  sleigh  and  its 
tongue  were  obstructions  which  caused  plaintiff's  injury. 
Let  this  be  admitted.  But  there  is  no  evidence  tending  to 
show  that  the  town  had  notice  thereof  through  the  knowledge 
of  its  officers.  The  sleigh  had  been  standing  at  the  place  for 
no  more  than  ten  or  fifteen  minutes.  It  cannot  be  claimed 
that  this  brief  time  would  raise  a  presumption  of  knowledge 
of  tlie  obstruction  on  the  part  of  the  town  officers.  The  evi- 
dence failed  to  present  a  case  of  liability  of  the  defendant. 

III.  It  appears  too  that  a  sleigh  standing  for  ten  or  fifteen 
minutes  for  the  purpose  of  unloading  goods,  ought  not  to  be 
^ . regarded  as  an  obstruction  to  a  village   street. 

tat^otto^'  The  streets  of  a  town  exists  for  the  very  purpose 
stniction.  among  others  of  permitting  the  transportation  of 
goods  and  the  like  in  vehicles.  They,  of  course,  may  be  un- 
loaded upon  the  sidewalks.  Haight  v.  City  of  Keokuk^  4 
Iowa,  199. 

IV.  If  it  be  admitted  that  the  fact  disclosed  by  the  agreed 
statement  that  the  street  was  habitually  occupied  by  farmers' 
vehicles  while  their  teams  were  feeding,  established  an  ob- 
struction of  the  street,  yet  such  obstruction  did  not  cause  or 
contribute  to  the  injuries  complained  of  in  this  case. 

Besides  it  is  not  clear  that  under  any  circumstances  a  vil- 
lage street  would,  in  law,  be  regarded  as  obstructed  by  ve- 
hicles standing  for  the  purpose,  and  in  the  manner,  and  to  the 
extent  discribed  in  the  agreed  statement  of  facts.     It  is  very 
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certain  that  it  would  be  well  for  the  towns  and  vUlages  of 
the  State  to  have  their  streets  freely  used  for  such  purposes 
by  farmers  who  are  trading  there.  We  think  it  is  a  common 
thing  in  all  the  villages  of  the  State. 

Affibmed. 


SoRIPTmBB  V.  BUBNS  ET  AL. 


105  m 

124    3511 

131    1^  1.  Mandamus:  object  of  the  action.    The  proceeding  by  mandamus 

^    'jA  is  intended  to  compel  officers  and  others  to  act  in  the  discharge  of  their 

141      m]  duties,  but  not  to  review  their  action  when  discretion  may  be  exercised, 

or  when  it  depends  on  facts  to  be  ascertained  and  determined  by  them. 

2.  Sohool  Directors:  bentikg  bchool-housb:  disobetion:  manda- 
mus. Schod  directors  may,  in  a  proper  case,  in  the  exercise  of  their 
lawful  discretion,  cause  the  school  to  be  taught  in  a  rented  house  instead 
of  the  public  school  building,  and  their  action  in  so  doing  cannot  be  re- 
viewed in  the  proceeding  by  mandamus. 

3. ;  SECTABiAN  INSTRUCTION:  MANDAMUS.  Where  plaintiff,  a  pri- 
vate person,  sought  by  writ  of  mandamus  to  compel  school  directors  to 
observe  and  enforce  the  law  forbidding  sectarian  instruction  in  the  pub- 
lic schools,  held  that  the  relief  was  properly  refused,  because  it  did  not 
appear  that  plaintiff  had  demanded  of  the  directors  the  performance  of 
the  duty  sought  to  be  enforced.    Code,  section  3378. 

Appeal  from  Dvhuque  District  Court. 

TflUBSDAY,  June  15. 

Mandamus.  Upon  a  trial  on  the  merits  the  District  Conrt 
dismissed  plaintifi^s  petition;  he  now  appeals  to  this  court 
The  facts  of  the  case  are  fully  stated  in  the  opinion. 

M.  H.  Beach^  for  appellant. 

Pollock  <&  McNulty^  for  appellees. 

Beck,  J. — I.  The  petition  shows  that  plaintiff  is  a  citizen 
of  this  State  and  a  resident  of  the  school  district  of  which  de- 
fendants are  directors,  and  has  children   that  are  lawfully 
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entitled  to  attend  the  public  Bcbools  taught  therein.  It  is 
further  alleged  that  the  district  owne  a  public  school-house 
situated  in  the  center  of  its  territory;  that  defendants  have 
authorized  and  permitted  school  to  be  taught  in  a  private 
school-house  owned  by  the  bishop  of  the  Catholic  church  for 
the  Diocese  of  Iowa;  that  plaintiff  in  writing  has  requested 
the  defendants  to  require  the  school  to  be  taught  in  the  pub- 
lic school-house  and  that,  although  the  defendants  have  had 
official  meetings  since  the  service  of  the  plaintiff's  written 
requests,  they  have  refused  to  act  thereon  and  have  not  given 
consideration  tliereto.  The  petition  also  shows  that  delSdnd- 
ants  and  their  predecessors  have  permitted  the  Catholic  cate- 
chism to  be  studied,  taught,  learned  and  recited  in  the  public 
schools  of  the  district,  and  that  defendants  have  refused  and 
failed  to  observe  and  enforce  the  law  forbidding  such  instruc- 
tions in  the  public  schools  of  the  State.  The  petition  prays 
that  defendants  may  be  required  to  take  action  upon  plaintiff's 
request  above  stated,  and  that,  by  a  peremptory  writ  of  rn'On- 
damus^  they  be  required  to  observe  and  enforce  the  laws  of 
the  State,  forbiding  children  to  be  taught,  in  the  public 
schools,  the  creed  of  the  Catholic  or  any  other  church. 

The  defendants  admit  that  they  have  permitted  a  public 
school  to  be  taught  in  the  house  referred  to  in  the  petition, 
which  has  been  rented  for  the  use  of  the  school  district,  for 
the  reason  that  by  so  doing,  defendants  could  maintain  a 
school  for  ten  months  in  the  year  instead  of  six,  the  public 
money  being  sufficient  to  maintain  a  school  for  six  months, 
and  for  four  months  it  is  supported  by  private  contributions. 
The  answer  inferentially  admits  that^  during  the  four  months 
when  the  school  is  supported  by  private  contributions,  the 
Catholic  creed  is  taught  therein.  It  is  averred  in  the  answer 
that  since  the  commencement  of  this  suit  defendants  have, 
at  the  official  meeting  of  the  school  board,  acted  upon  plaint- 
iff's written  request  and  refused  to  comply  therewith.  Other 
allegations  of  the  pleadings  need  not  be  recited.  The  District 
Court  dismissed  plaintiff's  petition,  requiring  the  defendants 
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to  pay  all  oosts  except  the  witnesses  attending  the  term,  and 
refused  to  hear  evidence  supporting  the  allegations  of  the  pe- 
tition to  the  effect  that  the  Catholic  creed  was  taught  in  the 
school. 

II.  The  decision  of  the  District  Court  was  doubtless  based 
upon  the  ground  that  the  defendants  had  acted  upon  plaint- 

ift's  request,  and  that  in  this  proceeding  their  ac- 
*owec?or5ie*  tion  cannot  be  reviewed,  and  that  as  no  demand 
^  ^^  required  by  Code,  section  3378,  was  alleged  in  the 

petition  or  shown  by  plaintiff's  requiring  them  to  forbid  the 
teaching  of  the  Catholic  creed,  the  action  cannot  be  main- 
tained as  to  that  branch  of  the  case.  The  decision  of  the  Dis- 
trict Court  is  correct,  and  is  well  supported  upon  these 
grounds.  The  proceeding  by  mandamma  is  intended  to  com- 
pel officers  and  others  to  act  in  the  discharge  of  their  duties 
and  trusts  imposed  upon  them.  It  is  not  designed  to  review 
their  action  when  discretion  may  be  exercised,  or  when  it  de- 
pends upon  facts  to  be  ascertained  and  determined  by  them. 

III.  It  cannot  be  doubted  that  the  directors  of  a  school 
district  may,  in  a  proper  case  or  when  the  public  school-house 

is  out  of  repair  or  insufficient,  and  in  other  cases 

2.  SCHOOL  DI-  ^  ' 

BBCTORa:  when  the  best  interest  of  the  school  would  be 
cu^creVioST*  subserved  thereby,  cause  the  school  to  be  taught 
numdamiii  ;^^  ^  rented  house  instead  of  the  public  school 
building.  Their  action  in  such  a  case  would  depend  upon 
the  determination  of  facts  and  the  exercise  of  discretion  which 
they  may  lawfully  exercise.  But  the  action  in  such  a  case 
may  be  reviewed  by  proper  proceedings  before  a  tribunal  hav- 
ing jurisdiction  thereof;  it  cannot  be  done  in  the  proceeding 
by  ma/ndaifwus* 

JV.  The  relief  sought  by  plaintiff  on  the  ground  that  the 
defendants  unlawfully  permitted  the  creed  of  the  Catholic 

,         church  to  be  taught  in  their  school  was  properly 

tSnT^manda^  refused  in  this  proceeding,  for  the  reason  that 
™*^  plaintiff  did  not  aver  and  show  that  he  had  de- 

manded of  the  defendants  that  they  perform  their  duty  by 
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prohibiting  the  acts  complained  of  as  illegal.     This  is  re- 
quired bj  the  statute,  to  authorize  a  writ  of  Tnandamue. 

It  is   our  opinion  the  judgment  of  the  District  Court 
ought  to  be 

Apfibhed. 


Smith  v.  B.,  C.  R.  &  N.  E.  Co. 

Bailroads ;  injitrt  by  co-bmploye:  rule  stated.  To  entitle  an  em- 
ploye of  a  railroad  eompany  to  teoov^  for  personal  injuries  inflicted 
through  the  negligence  cdf  a  co-employe,  it  must  be  shown  that  his  em* 
ployment  was  connected  with  the  operation  of  the  railway.  Code,  $ 
1307. 


2.  :  :  RULE  APPLIED.  Where  plaintiflTs  petition  failed  to  aver, 

and  the  evidence  failed  to  show,  that  he  was  anything  more  than  a  sec- 
tion hand,  and  that,  when  ii^ured*  he  was  engaged  in  loading  a  car, 
held  that  this  service  did  not  pertain  .to  the  operation  of  the  road,  and 
that  he  could  not  recover  for  iiy  ury  caused  by  the  negligence*  of  his  co- 
emidoye. 

3.  PraOtiee:  nrSUFiriOIHKTPBTmOlf:  ADTAHTAe«TAKBN0P,H0W.     If 

the  foots  stated  in  the  petition  do  not  entitle  plaintiff  to  relief,  and  de- 
fendant fails  to  demur,  advantage  may  be  taken  of  the  defect  by  motion 
in  arrest  of  judgment,  or  the  court  may,  at  the  trial,  as  in  this  case,  di- 
xed  the  jury  to  find  for  the  defendant. 

Appeal  from  Fayette  District  Co'witL 

Thursday,  June  15. 

Action  to  recover  for  personal  injuries  sustained  by  plaint- 
iff while  in  the  employment  of  defendant,  resulting  lh)m  the 
negligence  of  a  co-employe.  The  court  instructed  the  jury  to 
return  a  verdict  for  defendant  upon  the  evidence  submitted  in 
the  case,  which  was  done,  and  a  judgment  was  rendered  ac- 
cordingly, from  whicdi  plaintiff  appeals. 

Ainsworth  cfe  Hohaon  and  Z.  M.  Whitney y  for  appellant 

J.dfS.  K.  Tracy y  for  appellee. 
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Be€»c,  J. — I.  The  petition  alleges  BubBtantiallj  that 
plaintiff  waa  employed  as  a  section  hand  by  defendant  to 
work  npon  its  railroad,  and  while  engaged  in  loading  car 
timbers  at  a  switch  of  the  railroad,  was,  without  his  £sinlt,  in- 
jured through  negligence  of  a  co-employe.  These  facts  al- 
leged in  the  petition  are  established  without  contradiction  by 
the  evidence  of  plaintiff.  There  is  no  testimony  whatever 
tending  to  show  the  character  of  plaintiff's  employment  and 
the  services  which  he  was  required  to  perform,  further  than 
that  he  was  a  section  hand,  and  at  the  time  of  the  accident, 
engaged  in  loading  car  timbers.  It  is  not  shown  that  his 
employment  or  the  special  service  in  which  he  was  engaged 
at  the  time,  required  him  to  go  upon  the  cars,  ride  upon 
them,  or  in  any  way  assist  in  the  operation  of  the  trains  upon 
the  road. 

The  court  instructed  the  jury  that  upon  the  allegations  of 
the  petition,  the  admissions  of  the  answer  and  the  undisputed 
facts  proved  at  the  trial,  the  plaintiff  was  not  entitled  to  re- 
cover, and  directed  a  verdict  for  defendant.  The  questions 
raised  by  the  assignment  of  errors  all  pertain  to  the  rule  of 
the  law  as  recognized  in  this  instruction.  It  therefore  de- 
mands our  attention. 

II.  To  entitle  an  employe  of  a  railroad  company  to  re- 
cover for  personal  injuries  inflicted  through  the  negligence  of 
a  co-employe,  it  must  be  shown  that  his  employment  was 
connected  with  the  operation  of  the  railway.  Code,  §  1307; 
Schroeder  v.  The  {7.,  R.  L  <&  P.  R.  Co.,  41  Iowa,  844;  Same 
Case,  47  Id.,  375;  Deppe  v.  (7.,  R.  I.  <&  P.  R.  Co.,  36 
Id.,  62. 

We  are  to  determine  whether  the  record  shows  that  plaint- 
iff's employment  was  of  this  character. 

It  is  shown  by  the  record,  and  nothing  more,  that  plaintiff 
was  a  section  hand,  and  when  injured  was  engaged  in  loading 
a  car.  This  service  did  not  pertain  to  the  operation  of  the 
railway.  We  held  in  Schroeder  v.  (7.,  R.  I.  (&  P.  R.  Co.,  41 
Iowa,  344,  that  plaintiff,  who  was  engaged  in  loading  upon 
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defendant's  ears  the  timbers  of  an  abandoned  bridge,  as  shown 
by  the  pleadings,  was  not  employed  in  the  use  and  operation 
of  the  railway.     The  facts  of  that  case  and  this  are  alike. 

In  Deppe  v.  (7.,  Ji.  /.  <&  I\  H.  Co.^  36  Iowa,  52,  and  in 
Schroeder  v.  (7.,  B.  /.  cfe  P.  R.  Co.,  47  Iowa,  376,  the  duty 
of  the  employes  in  the  respective  actions,  requires  each  to 
ride  upon  the  cars.  This  fact  distinguishes  this  case  irom 
those  and  from  Schroeder  v.  (7.,  R.  I.  db  P.  R.  Co^  41  Iowa, 
344. 

We  conclude  that  upon  the  facts  shown  in  the  record 
plaintiff  was  not  an  employe  engaged  in  the  use  and  opera- 
tion of  the  railroad,  and  cannot,  therefore,  recoyer  for  tiie 
negligence  of  his  co-employe. 

III.  Counsel  for  plaintiff  insist  that  as  the  petition  shows 
the  character  and  nature  of  plaintiff 's  employment,  which  was 
not  connected  with  the  operation  of  the  railroad,  the  defend- 
ant should  have  assailed  the  petition  by  demurrer,  and  his 
failure  to  do  so  waived  objection  to  the  insufficiency  of  the 
cause  of  action.     The  position  is  not  correct. 

K  the  facts  stated  in  a  petition  do  not  entitle  plaintiff  to 
relief,  advantage  may  .be  taken  of  the  defect  by  motion  in 
arrest  of  judgment  The  court  may  at  the  trial  in  such  a 
case  direct  the  jury  to  find  for  defendant.  Code,  §2650; 
Beaton  <&  Spaa/n  v.  Hvnneman,  50  Iowa,  396:  JSdfferVy 
V.  Farmere^  Ins.  Co.,  43  Iowa,  587. 

The  foregoing  discussion  disposes  of  all  questiona  in  the 
case.    The  judgment  of  the  District  Court  is 

Affibmed. 
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GnjiAN,  Adm'b,  V.  Donovan. 

1.  Praotioe:  petition  fob  new  trial:  chanob  of  ybnue.    Where  a 

proceeding  was  pending  to  vacate  a  judgment  and  for  a  new  trial,  under 
section  3145,  subdivision  6,  of  the  Code,  it  was  error  for  the  court  to 
grant  a  change  of  venue.  The  proceedings  authorized  under  this  statute 
are  in  the  nature  of  a  writ  of  error  coram  nobis,  and  are  provided  for  the 
review  of  a  case  after  final  judgment  in  the  very  court  wherein  it  was 
rendered. 

2.  Praotioe  in  the  Supreme  Court:  unlawful  change  of  ybnue: 

SUBSEQUENT  FROCEBDiNOS  NOT  RBViBWBD.  Where  this  court  has  de- 
termined that  an  order  granting  a  change  of  venue  was  without  authori- 
ty of  law,  it  will  not  go  farther,  and  review  the  unauthorized  proceeding 
in  the  case  subsequent  to  the  change  of  venue. 

3.  :  POINTS  NOT  MADE  BY  COUNSEL.    While  we  are  not  authorized  to 

decide  a  case  upon  a  point  not  made  by  counsel,  we  are  not  required  to 
disregard  a  valid  objection,  simply  because  we  cannot  concur  in  the  rea- 
sons assigned  for  its  support  by  the  counsel  who  urge  it. 

Appeal  from  Franklm  Circuit  Court. 

Thubsday,  June  15. 

This  is  a  proceeding  under  the  statute  by  petition,  to  set 
aside  the  judgment  and  asking  for  a  new  trial  in  an  action  at 
law,  wherein  judgment  was  rendered  for  plaintiff.  An  order 
was  entered  granting  anew  trial  from  which  plaintiff  appeals. 
The  cause  has  before  been  in  this  court.     See  53  Iowa,  362. 

JF.  Oilman,  appellant,  pro  se. 

Kellcmi,  King  <fe  Henley  and  J.  H.  Scales,  for  appellee. 

Beck,  J. — I.  The  action  wherein  a  new  trial  is  sought  was 
pending  in  the  Circuit  Court  and  upon  being  remanded  by 
procedendo  from  this  court,  the  defendant  made  an  application 
for  a  change  of  venue,  on  the  ground  of  the  prejudice  of  the 
judge,  which  was  allowed,  and  the  action  was  sent  to  the  Dis- 
trict Court,  plaintiff  excepting  thereto. 
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As  is  shown  by  the  opinion  of  this  court  rendered  when  the 
case  was  before  here,  the  new  trial  was  sought  upon  the 
ground  that  the  plaintiff  died  before  the  judgment  was  ren- 
dered. Under  our  statutes  the  death  of  a  party  is  sufficient 
ground  for  setting  aside  a  judgment  and  allowing  a  new  trial. 
Code,  §  3154,  ^  6,  The  proceedings  in  such  cases  are  by 
petition,  setting  out  proper  facts,  and  are  to  be  commenced 
within  one  year  after  the  judgment  in  the  case  sought  to  be 
set  aside  was  rendered,  and  are  prosecuted  in  the  manner  pre- 
scribed by  the  statute.     Code,  §  §  3157-8, 

II.  We  are  to  inquire  whether  the  change  of  venue  was 
lawfully  allowed  in  this  case.  The  proceeding  by  petition  to 
1.  PRAcncB :  s®^  aside  a  judgment  and  for  a  new  trial  is  author- 
^^MHU  ized  by  Code,  section  3l5i.  The  part  thereof 
venSef  ^  material  to  our  present  inquiry  is  in  the  following 
language: 

"The  District  or  Circuit  Court  in  which  a  judgment  has 
been  rendered,  or  by  which,  or  by  the  judge  of  which,  a  final 
order  has  been  made,  shall  have  power  after  the  term  at  which 
such  judgment  or  order  was  made  to  vacate  or  modify  such 
judgment  or  order:     ******         *^ 

"6.  For  the  death  of  one  of  the  parties  before  the  judg- 
ment in  the  action       ******         *  >j 

It  will  be  observed  that  the  proceedings  authorized  under 
this  statute  are  in  the  nature  of  a  writ  of  error  coram  nohiSy 
and  are  provided  for  the  review  of  a  case  after  final  judgment 
in  the  very  court  wherein  it  was  rendered.  By  the  express 
terms  of  the  statute  quoted,  jurisdiction  of  this  proceeding  is 
conferred  upon  the  court  wherein  the  judgment  was  rendered; 
all  other  courts  by  these  terms  are  excluded.  JSxpresHo  uniits 
est  excltisio  alteriua. 

The  proceeding  is  not  in  the  nature  of  a  new  or  independ- 
ent action,  but  is  supplementary  and  intended  to  correct  errors 
committed  in  the  trial  of  a  cause  and  the  rendition  of  the 
judgment.  It  is  of  the  same  character  as  all  proceedings  for 
new  trials,  the  correction  of  records,  etc.,  wherein  the  court 
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committing  the  errors  corrects  them.  In  this  proceeding  the 
law  requires  the  very  court  rendering  judgment  to  review  its 
decision;  the  case  cannot  therefore  be  transferred  to  another 
court  for  that  purpose. 

It  follows  that  the  statute  authorizing  change  of  venue  is 
not  applicable  to  the  supplementary  proceeding  before  us  in 
this  case. 

The  Circuit  Court  is  the  forum  in  which  the  issues  upon 
plaintiffs  petition  should  have  been  tried.  Plaintiff  has  the 
right  to  a  trial  of  these  issues  there.  That  he  may  not  be 
deprived  of  that  right  the  cause  must  be  remanded  to  that 
court.     Bermett  v.  Ga/rey^  57  Iowa,  221. 

III.  Defendant  moved  to  strike  from  the  files  plaintiffs 
abstract  for  the  reason  that  the  evidence  and  rulings  of  the 
i^pBACTicB     court  are  not  properly  presented  by  bill  of  excep- 

Sufhang^Jf'  *^^^^  ^^  certificate.  We  need  not  examine  the 
QumproiSSi"-  ™<^tion  of  plaintiff  or  the  objection  raised  therein. 
vi^S?  ""  There  is  no  denial  of  the  abstract  so  far  as  it 
shows  the  change  of  venue  and  plaintift's  exception  thereto. 
As  for  the  error  in  changing  the  venue,  the  judgment  of  the 
court  must  be  reversed;  other  rulings  we  cannot  be  required 
to  consider.  The  language  we  use  in  Bennett  v.  Carey,  supra, 
upon  a  point  identical  to  the  one  now  under  consideration, 
may  be  here  repeated:  "All  proceedings  of  the  case  following 
and  including  the  change  of  venue,  were  without  authority  of 
law.  We  cannot  be  required  to  review  these  unauthorized 
proceedings  *  *  *  *  *  *  *  *. 
It  is  therefore  plain  that  we  are  authorized  to  review  the 
case  no  farther  than  to  pass  upon  the  order  making  the  change 
of  venue." 

IV.  It  is  proper  to  observe  here  that  plaintiffs  counsel, 
while  urging  the  point  we  have  decided  in  his  assignment  of 
8, :  point  errors  and  argument  does  not  base  it  upon  the 

not  madeby  ,  .    j  .  x     /» 

counsel.  reasons  we  have  presented  m  support  of  our  con- 
clusion. While  we  are  not  authorize<l  to  decide  a  case  upon  a 
point  not  made  by  counsel,  we  are  not  required  to  disregard  a 
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valid  objection  on  the  gronnd  that  we  cannot  concur  in  the 
reason  assigned  for  its  support  by  the  connsel  who  urge  it. 
The  judgment  of  the  District  Oonrt  is 


Gbebk  v.  Blunt  et  al. 

1.  Principal  and  Surety:  abakdonhbnt  of  lbyt:  relbabb  of 

8T7BBTT.  Where  there  tras  judgment  against  a  piincipal  and  surety, 
and  execution  had  been  levied  on  exempt  property  of  the  principal,  to 
which  levy  the  piindpal  objected,  and  the  judgment  creditor  thereupon 
ordered  the  property  released  and  the  levy  discharged,  aembU  that  such 
act  of  tiie  judgment  creditor  did  not  discharge  the  surety. 

2.  Bxeoution:  exemption:  waived  if  not  assbrted:  evidbnce  con- 

8ZDSBBD.  Where  exempt  property  of  an  execution  debtor  has  been 
levied  upon,  he  must,  in  some  way,  indicate  his  intention  to  rely  on  his 
right  to  hold  the  property  as  exempt;  otherwise  he  will  be  deemed  to 
have  waived  such  right;  but  upon  consideration  of  the  evidence  in  this 
case,  it  wbb  held  that  the  execution  defendant  had  sufficiently  asserted 
his  intention  to  hold  the  property  as  exempt. 

Appeal  from  Fayette  Ci/rouit  CovH. 

Thuesdat,  June  16. 

AonoN  IK  OHANOBBT.    Upon  a  trial  on  the  merits  plaint- . 
ifi's  petition  was  dismissed;  he  now  appeals  to  this  court. 

Amsworth  <&  Hobeony  for  appellant. 

J.  n.  Bodgera  <&  Sony  for  appellee. 

Beoe,  J. — I.  The  petition  allies  that  defendant,  Blunt, 
reoovered  a  judgment  against  one  Ballard  as  principal,  and 
plaintiff  as  surety,  wherein  an  execution  was  issued  which 
was  lened  upon  a  span  of  mules,  a  set  of  double  harness  and 
a  wagon,  all  the  property  of  Ballard;  that  Blunt,  without 
plaintiff's  consent,  ordered  the  release  of  the  property  and  the 
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discliarge  of  the  levy;  that  Ballard  is  insolvent  and  that  sub- 
sequently Blunt  caused  another  execution  to  be  issued,  which 
is  in  the  hands  of  defendant,  Farr,  for  service.  Plaintiff 
claims  that  on  account  of  the  levy  of  the  execution  and  the 
discharge  thereof  he  is  released. 

It  is  pleaded  and  shown  by  Blunt  that  the  first  execution 
was  levied  upon  the  mules  and  other  property  without  his 
consent  or  direction,  and  that  all  of  the  property  was  exempt 
from  execution,  being  the  team,  wagon,  etc.,  by  the  use  of 
which  Ballard  habitually  earned  his  living.  It  is  further 
pleaded  and  shown  that  the  property  was  mortgaged,  and  was 
not,  therefore,  subject  to  the  execution.  But  it  is  claimed  by 
the  plaintiff  that  the  levy  was  valid  and  bound  the  property, 
for  the  reason  that  Ballard  waived  the  exemption  by  failing 
to  set  it  up  and  object  to  the  levy  on  the  property  at  the  time, 
and  that  the  levy  was  made  with  the  consent  of  the  mort- 
gagee. 

II.  That  the  property  was  exempt  from  the  execution  is 
not  a  matter  of  dispute.  The  question  in  issue  is,  did  Bal- 
lard waive  the  exemption  by  assenting  thereto  or  by  failing 
to  interpose  objection  to  the  levy  on  the  ground  of  the  ex- 
emption? 

It  was  the  duty  of  Ballard,  did  he  intend  to  rely  upon  his 
right  to  hold  the  property  exempt  from  the  execution,  to  in- 
dicate in  some  manner  his  purpose  to  do  so.  If  he  failed  to 
make  such  a  claim  he  cannot  afterwards  set  it  up.  Rich- 
a/rdsy  OruTobaugh  <&  Shaw  v.  Hains^  30  Iowa,  574;  Angell 
V,  Jfihnsoriy  51  Id.,  626. 

We  think  the  preponderance  of  the  evidence  supports  the 
conclusion  that  Ballard  did  object  to  the  levy  upon  the  prop- 
erty and  set  up  a  claim  based  upon  the  exemption.  He  so 
testifies  positively.  The  sheriff  states  that  Ballard,  when  the 
levy  was  made,  went  away  saying,  "  I  will  go  and  see  about 
it,  or  I  will  go  and  see  an  attorney  about  it."  Another  wit- 
ness  who  was  present  at  the  time  of  the  levy,  states  that  Bal- 
lard went  away  but  made  no  declaration  or  statement.     Oon- 
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sidering  the  statement  of  the  sheriff  alone,  we  are  warranted 
in  the  conclnsion  that  Ballard  indicated  his  objection  to  the 
levy.  His  declaration  that  he  would  see  about  it,  or  see  an 
attorney  about  it,  expressed  the  thought  that  he  did  not  intend 
to  abandon  his  rights  and  did  intend  to  stand  upon  them. 
His  positive  testimony  leaves  no  doubt  in  our  minds  upon 
this  question.  The  case,  we  think,  is  not  within  the  rule 
of  the  decisions  above  cited. 

We  need  not  inquire  whether  the  mortgagee  assented  to 
the  levy.  As  it  could  not  stand  for  the  reason  that  the  prop- 
erty is  exempt,  Blunt  was  authorized  to  discharge  it. 

The  judgment  of  the  Circuit  Court  must  be 

Affibmed. 


Dabb  v.  Dabb. 


1.  Agent  to  Collect  Notes:  negliobkcb.  facts  not  coNSTTTuriNa. 
Where  defendant  received  from  his  brother,  for  collection,  certain  notes 
which  did  not  fall  due  till  after  the  brother's  death,  and  the  defendant 
continued  to  hold  the  notes  untQ  the  makers  became  insolvent,  no  de- 
mand having  been  made  for  the  notes  by  the  brother's  foreign  adminis- 
trator, held  that  defendant's  agency  ceased  with  the  death  of  his 
brother,  after  which  he  had  no  authority  to  collect  the  notes,  and  that  he 
was  not  liable  to  the  brother's  only  heir  for  neglect  in  not  having  an  ad- 
ministrator of  the  brother's  estate  appointed  in  this  State,  and  that  he 
was  not  liable  as  an  executor  de  son  tart. 

Appeal  from  Lmn  District  Oowrt. 

Thubsday,  Juke  15. 

Action  at  law  to  recover  the  amount  and  yalue  of  certain 
promissory  notes  received  by  defendant  for  collection  from 
the  father  of  plaintiff,  which  he  negligently  failed  to  collect 
and  refused  to  deliver  them  to  the  guardian  of  plaintiff  until 
the  makers  became  insolvent,  whereby  they  were  wholly  lost 
to  plaintiff.  The  cause  was  tried  to  the  court  without  a  jury 
and  judgment  was  rendered  for  plaintiff.  Defendant  appeals. 
Vol.  LIX— 6 
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Preston  Bro8,y  for  appellant. 
J.  O,  DaviSy  for  appellee. 

Beck,  J. — I.  The  District  Court  made  no  special  findings, 
bnt,  in  our  opinion,  the  evidence  establishes  the  following 
facts: 

1.  Plaintiff  is  the  only  heir  of  Andrew  Darr,  a  brother  of 
defendant,  who  died  in  1859  in  Missouri. 

2.  In  1858  or  1859  defendant  received  the  notes  in  con- 
troversy from  plaintiff's  father  who  was,  at  the  time,  about 
to  remove  to  Missouri,  with  authority  to  collect  them.  The 
notes  did  not  become  due  until  after  Andrew  Darr's  death. 
At  the  maturity  of  the  notes,  and^for  some  time  after,  the 
makers  of  the  notes  were  solvent. 

3.  Administration  of  Andrew's  estate  was  allowed  in  Ke- 
braska,  and  the  notes  were  reported  as  assets  of  the  estate 
there,  and  the  administrator  collected  a  part  of  one  of  these 
notes. 

4.  Plaintiff's  grandfather  was  appointed  his  guardian  in 
Missouri. 

5.  Defendant  collected  no  part  of  the  notes.  In  1879  he 
delivered  them  to  plaintiff,  who  then  had  reached  his  majority. 

6.  The  makers  of  the  notes  are  and  have  been  for  many 
years  insolvent 

7.  Ko  demand  was  made  upon  defendant  by  the  adminis- 
trator of  the  estate  of  Andrew  for  the  notes.  In  1860  the 
grandfather  of  the  plaintiff  had  some  correspondence  with 
defendant,  who  suggested  the  appointment  of  a  guardian  in 
this  State.  It  does  not  appear  whether  the  grandfather  at 
this  time  had  been  appointed  guardian  in  Missouri. 

IL  These  facts  support  the  judgment  of  the  District 
Court.  Defendant's  agency  was  terminated  by  the  death  of  his 
brother,  and  afterwards  he  had  no  authority  to  enforce  the 
collection  of  the  notes.  They  were  assets  of  his  brother's  es- 
tate and  should  have  gone  into  the  hands  of  the  adminis- 
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trator.  Defendant  is  not  liable  for  negligence  in  not  causing 
the  appointment  of  an  administrator  in  this  State. 

There  is  no  gronnd  for  holding  defendant  liable  as  an  ex- 
ecutor de  son  tort.  He  in  no  manner  intermeddled  in  the 
afiairs  of  the  estate,  and  did  not  interfere  to  prevent  the  ad- 
ministrator recovering  the  possession  of  the  notes,  nor  to 
prevent  administration  upon  the  estate  in  Iowa. 

We  conclude,  the  judgment  of  the  District  Court  ought 
to  be 

AlTIBMED. 


Gbeenv.  Eonen  et  al. 


1.  Practice  in  the  Supreme  Ck>art :  pabtial  abstract  of  bvidencb.         , 

Where  the  abstract  does  not  show  that  it  contains  all  the  evidence,  and         [j^  6341 
the  appellee  moves  to  dismiss  the  appeal  on  that  ground,  the  motion 
must  be  sustained. 

2. :  bo  judgment  appealed  fbom:  appeal  disxibsbd.  This  conrt 

can  entertain  an  ^peal  only  when  a  jodgment  has  boen  oondered  firom 
which  an  appeal  may  be  taken,  and  the  judgment  must  be  affirmatively 
shown;  and,  in  the  absence  of  such  showing,  the  case  will  be  dismissed, 
even  though  the  parties  foil  to  raise  the  objection;  for,  being  jurisdic- 
tional  in  its  nature,  the  parties  cannot  waive  it  by  silence  or  consent. 

Appeal  from  Jones  Ciromt  Court. 

Thuesdat,  Jttbe  15. 

Action  in  ohanoeby.  The  petition  alleges  that  plaintiff 
contracted  in  writing  with  defendant  Heisej  for  the  purchase 
of  certain  real  estate,  and  that  Heisey  afterwards  sold  it  to 
defendant  Bonen,  who  had  actual  knowledge  of  the  sale  to 
plaintiff.  The  petition  prays  that  the  specific  performance 
of  the  contract  be  enforced  and  an  amended  petition  asks  that, 
in  case  it  be  found  such  relief  cannot  be  granted,  a  judgment 
be  entered  against  defendant  Heisey  for  the  damages  to  which 
plaintiff  is  legally  entitled  under  the  law.  Plaintiff  brings 
the  case  by  appeal  to  this  court. 
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Remley  <b  ErodrJyrack  and  Sheean  <b  MoCa/m^  for  appel- 
lant. 

E&ra  KeeleTj  for  appellee. 

Bbok,  J. — ^The  abstract  upon  which  the  case  is  submitted 
for  trial  in  this  court  falls  to  show  that  a  decree  or  judgment, 
either  final  or  interlocutory,  was  rendered  in  the  case.  Not 
one  word  is  found  in  any  manner  indicating  that  a  decision 
of  any  question  was  made  by  the  court  below.  The  abstract 
contains  the  pleadings  and  evidence  and  a  copy  of  the  judge's 
certificate  upon  which  the  cause  was  tried,  and  nothing  more. 
The  counsel  of  the  respective  parties  present  arguments  upon 
the  merits  of  the  case  as  disclosed  by  the  testimony.  From 
the  argument  of  appellant  we  learn  that  the  abstract  is  agreed 
upon. 

Counsel  for  defendants  move  to  dismiss  the  appeal  on  the 
ground  that  the  abstract  fails  to  show  that  it  contains  all  the 
evidence  and  that  any  judgment  was  entered  in  the  case. 
The  objection  first  mentioned  may  be  urged  upon  motion  to 
dismiss  or  afi^m  as  we  have  recently  ruled.  The  abstract 
does  not  show  that  it  contains  all  the  evidence.  The  motion, 
therefore,  must  be  sustained. 

The  other  ground  of  the  objection  may  be  considered  either 
upon  motion  or  upon  the  submission,  as  it  pertains  to  our 
jurisdiction  to  determine  the  case.  We  can  entertain  an  ap- 
peal only  when  a  judgment  has  been  rendered  from  which  an 
appeal  may  be  taken,  $md  the  judgment  must  be  afiirmatively 
shown.  And  we  will  disiaiss  the  case,  even  though  the  par- 
ties fail  to  present  the  objection  to  us,  for  being  jurisdictional 
in  its  nature  the  parties  cannot  waive  it  by  silence  or  by  con- 
sent. This  court  cannot  try  a  oaae  wherein  no  judgment  has 
been  entered  in  tiie  court  below.  These  points  were  ruled  by 
this  court  in  PUtrrum  v.  Pittman  et  al.y  56  Iowa,  769.  Ap- 
peal must  be 

DXSHISSSD. 
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Babnhabd  v.  Copfbss. 

1.  Appeal:  no  question  of  law  and  no  injustiob  to  appellant: 
JUDGMENT  AFFiBMED.  On  an  appeal  from  an  action  in  chanceiy  to  set- 
tle a  partnecship,  triable  de  novo  in  this  comrfc,  where  there  is  no  point 
of  law  involved  and  the  judgment  does  the  appellant  no  injustice,  the 
judgment  will  be  afiSrmed. 

Appeal  from  Jones  District  CovH. 

Thubsday,  June  15. 

Action  in  chancery  to  settle  a  partnership  between  the 
parties,  and  to  recover  an  amount  due  plaintiff  from  defend- 
ant on  account  of  the  partnership  transactions,  and  other 
sums  arising  upon  other  transactions.  There  was  a  decree 
for  plaintiff  in  the  sum  of  $867.14.     Defendant  appeals. 

Sheemb  cfe  MoCam^  for  appellants. 
J.  TT.  Jameson^  for  appellee. 

Beck,  J. — The  case  is  triable  rf^  no^o  in  this  court.  There 
is  not  a  single  point  of  law  in  the  case  in  dispute  or  involved 
in  doubt.  The  evidence  is  conflicting,  but  probably  no  more 
so  than  is  usually  found  in  this  class  of  cases.  The  decision 
of  the  respective  claims  of  the  parties  rests  wholly  upon  a 
statement  of  their  accounts  and  of  the  accounts  of  the  part- 
nership. This  requires  the  inspection  of  the  evidence  rela- 
ting to  each,  and  to  the  items  in  dispute.  This  having  been 
carefully  done  reveals  a  result,  varying  in  a  trifling  sum  only, 
£rom  the  amount  found  due  the  plaintiff  by  the  court  below. 
We  reach  the  conclusion  that  the  judgment  appealed  from  is 
correct.  It  surely  does  defendant  no  injustice.  If  we  were 
to  change  it  at  all,  we  would  allow  a  little  more  to  plaintiff; 
but,  as  he  does  not  complain,  the  judgment  cannot  be  dis- 
turbed. 

A  discussion  of  the  testimony  would  not  prove  of  interest 
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or  profit  to  any  ane,  nor  are  we  accustomed  to  set  out  the 
evidence  in  cases  of  this  kind.  The  judgment  of  the  District 
Court  must  be 

Affibmsd. 


Wheeleb  v.  Bakeb. 


|^S0    del        1 .  Contract :  wbittbn  lease  varied  bt  suBSSQUsirr  pabol: evtobkcb  : 

' ^1  TBKDEB.    Where  in  an  action  for  rent  upon  a  written  lease,  providinpr 

for  the  payment  of  $20  per  month,  the  defendant  sets  np  a  subsequent 
parol  contract  providing  for  the  payment  of  only  $16%  per  month,  the 
burden  is  upon  him  to  establish  the  subsequent  pard  contiact  and  the 
consideration  on  which  it  is  based;  and  ihis  is  not  done  by  proof  of  the 
fact  that  i^aintiff  accepted  $16%  per  month  for  a  part  of  the  time;  nor 
is  plaintifTs  action  barred  by  the  tender  of  $16%  per  month  for  that 
portion  of  the  term  for  which  the  suit  is  brought. 

Appeal  from  Winneshiek  Circndt  CottH. 

Thubsday,  June  15. 

The  plaintiff  claims  of  the  defendant  the  rent  of  certain 
premises  for  the  months  of  July  and  August,  1880,  at  the 
rate  of  $20  per  month,  under  a  written  lease,  executed  Octo- 
ber 1st,  1878.  The  defendant  for  answer  alleges  that  after 
the  making  of  the  written  contract  sued  upon,  he  and  plaint- 
iff entered  into  another  and  diflferent  verbal  contract,  fixing 
the  monthly  rent  of  said  premises  at  $16f  per  month,  that 
defendant  and  plaintiff  have  acted  upon  and  treated  said 
verbal  contract  as  their  contract,  and  defendant  has  paid  the 
sum  of  $lft|  i)er  month,  which  plaintiff  has  accepted  in  full 
payment;  and  that  defendant,  on  the  18th  day  of  June,  1880, 
tendered  to  said  plaintiff  the  rent  of  said  premises  from  July 
1st  to  October  Ist,  1880.  The  plaintiff,  for  reply,  admitted 
that  defenduit  has  paid  the  rent  on  said  premises  to  July  Ist, 
1880,  at  the  rate  of  $ief  per  month,  but  averred  that  the 
payments  were  made  on  the  written  contract,  and  accepted  by 
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the  plaintiff  in  lien  of  the  $20  per  month  stipulated,  without 
waiving  any  right  to  demand  $20  per  month.  The  plaintiff 
also  admitted  that  the  defendant,  June  18th,  1880,  offered 
her  $50,  if  she  would  execute  to  defendant  a  release  from 
future  liability  on  the  written  contract,  which  she  refased. 
The  testimony  being  infe*oduced,  the  court  withdrew  the  cause 
from  the  jxiry  and  rendered  a  judgment  in  favor  of  the  plaint- 
iff for  $43.38,  the  amount  of  two  months  rent  at  $20  per 
month,  and  interest.  The  defendant  appeals.  The  facts  are 
staled  in  the  opinion* 

Z.  BtdUsy  for  appellant. 

WiZlett  <b  Willett,  for  appellee. 

Day,  J. — The  amount  in  controversy  being  less  than  one 
hundred  dollars  the  court  certified  the  questions  upon  which 
our  opinion  is  desired,  as  follows: 

**lst  Under  the  issue  was  the  following  evidence  adduced 
by  defendant  such  as  entitled  him  to  have  it  passed  upon  by 
the  jury? 

^  2d.    Was  it  evidence  of  an  alteration  of  the  terms  of  the 


<<  8d.  Had  the  judge  the  lawful  right  to  take  the  cause 
from  the  jury,  strike  out  the  evidence,  and  give  the  plaintiff 
judgment  at  the  rate  of  $20  per  month? 

^  4th.  Was  that  evidence  competent  and  proper  to  be  sub- 
mitted to  the  jury? 

"  5th.  Was  the  tender  shown  by  the  evidence  suflScient  to 
bar  the  cause  of  action? 

<<  6th.  With  that  evidence,  had  plaintiff  a  cause  of  action 
on  his  lease  alone;  were  not  the  terms  of  it  changed  by  the 
parties  to  it;  and  did  not,  in  law,  that  change  make  a  new  and 
different  contract  from  that  sued  on?" 

The  evidence  referred  to  in  this  certificate  is  as  follows: 

The  plaintiff  introduced  a  written  lease  for  the  premises  in 
question,  executed  between  S.  H.  Wheeler  and  G.  Baker,  for 
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the  term  of  one  year,  commencing  October  let,  1878,  at  the 
agreed  rent  of  $240,  the  som  of  $20  being  payable  on  the 
first  day  of  each  month,  for  the  month,  the  said  Baker  having 
the  privilege  of  the  building  for  five  years.  The  plaintiff 
also  proved  that  the  defendant  occupied  the  premises  till  June 
18th,  1880. 

The  defendant,  to  establish  the  change  in  the  written 
contract  alleged  in  his  answer,  introduced  fifteen  receipts. 
Number  one  is  as  follows:  "Received  of  G.  R.  Baker,  $66.66, 
credit  account  and  fifty  dollars  cash,  for  rent  on  store  room 
and  cellar,  from  November  1st,  1879,  to  June  Ist,  1880,  at 
$16.66  per  month.     Two  hundred  dollars  per  year. 

«S.  H.  Whbeleb." 

Receipt  number  two  is  by  the  same  to  the  same,  dated  June 
1st,  1880,  for  rent  on  store  room  and  cellar  to  July  1st,  1880, 
$16.67.  Receipt  number  three  is  by  the  same  to  the  same, 
dated  October  13th,  1879,  for  rent  on  store  room  and  cellar 
to  November  1st,  1879,  $16.67.  The  remaining  twelve  re- 
ceipts are  monthly  receipts  for  $20  dollars  cash,  in  full  for 
a  month's  rent  on  store  room  and  cellar.  The  defendant 
thereupon  testified  as  follows: 

"I  tendered  plaintiff  money  June  18th,  1880,  after  I  had 
completed  moving.  The  account  and  the  money  together  was 
$50.  I  have  been  ready  ever  since  then  to  pay  $50,  or  its 
equivalent;  it  has  never  been  called  for.  When  this  suit  was 
commenced  I  held  the  $50  dollars  in  readiness  for  plaintiff, 
and  paid  it  into  court  nearly  a  year  ago.  Since  the  making 
of  the  lease  I  was  to  pay  plaintiff  $16§  per  month.  There 
was  no  contract  other  than  this  acted  on.  I  paid  $16§  per 
month  since  the  lease;  it  was  accepted  by  plaintiff  in  full 
payment  for  the  rent.  The  receipts  introduced  in  evidence 
are  for  the  rent  of  that  building  during  the  time  for  which 
they  purport  to  be,  and  since  the  date  of  the  lease.  In  receipts 
where  $20  is  stated  I  paid  but  $16§;  that  was  all  plaintiff 
asked.  Mrs.  Wheeler,  plaintiff,  knew  of  the  payments  of  $16§ 
per  month,  and  she  assented  to  them  as  being  the  correct 
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amaunt  of  rent  per  month  dne.  I^aintiff  signed  en^  one 
of  these  receipts  herself,  and  assented  to  them  as  correct 
Where  the  $20  was  mentioned  in  the  receipts  she  knew  that 
she  received  only  $16f ;  she  did  not  exact  nor  demand  more 
than  $16f  for  rent  for  any  month. 

^^The  talk  between  me  and  her,  since  the  lease,  of  what  I  was 
to  pay  her  a  month,  was  $16|.  Plaintiff  has  never  since  the  . 
date  of  the  lease  demanded  of  me  more  than  $16§  per  month; 
the  first  that  Lknew  she  claimed  more  than  that  was  in  her 
notice  of  suit  in  this  case;  she  never  personally  claimed  more 
than  $16§  per  month. 

"I  quit  the  premises  on  June  18th,  1880. 

"On  the  first  of  June,  at  time  of  the  last  payment,  I  noti- 
fied plaintiff  that  I  was  going  to  quit  the  premises.  She  said 
*well,  as  you  always  rented  by  the  year  we  shall  expect  you 
to  pay  the  rent  for  the  year.*  I  answered,  I  expect  to  pay 
that,  Mrs.  Wheeler. 

"That  was  when  I  paid  the  last  rent.  I  went  on  and 
moved  out.  When  I  told  her  I  was  going  to  quit  she  made 
no  objection,  but  said  she  would  expect  the  rent  for  that  year. 
The  $50  tendei'ed  pays  the  rent  for  the  balance  of  the  year. 

"No  other  rate  was  talked  of  than  what  I  had  previously 
paid,  $16f  per  month.  I  paid  her  at  that  time  $16§,  and 
took  receipt  for  June,  one  month's  rent,  1880. 

"My  tender  extended  to  the  first  day  of  October,  1880.  1 
have  always  been  ready  to  pay  that  $50.  It  is  now  in  court 
and  has  been  since  last  of  January. 

"This  notice  of  leaving  was  eighteen  days  before  I  did 
leave.  There  was  not  a  word  of  objection  to  my  quitting 
during  that  eighteen  days,  nor  until  after  I  had  left,  nor  xmtil 
I  had  tendered  the  $50. 

"There  was  an  agreement  with  me  and  plaintiff  since  the 
execution  of  the  lease  of  $1^  and  was  made  before  and  after 
the  lease.  There  was  nothing  said  any  further  than  $16§ 
was  the  satisfactory  rent.  They  said  they  would  take  $16§  per 
month  and  be  satisfied.    That  was  all  that  was  said.    There 
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was  never  any  claim  nmde  by  plaintiff  for  more  than  $1&§ 
per  month;  that  is  all  that  plaintiff  claimed,  and  I  paid  that 
right  along.  She  accepted  it  as  the  rent  for  the  building; 
said  she  was  satisfied;  I  might  say  she  did  not  say  anything, 
and  that  she  did.  She  took  the  money  and  signed  the  re- 
ceipts. I  think  that  was  about  all  that  was  said.  I  paid  the 
money  every  time  to  her  and  she  receipted  for  it  herself." 

I.  The  only  issue  between  the  parties  was  as  to  whether 
there  was  a  verbal  agreement  modifying  the  written  lease, 
and  reducing  the  rent  to  $16§  per  month.  The  written  lease 
provides  for  the  payment  of  $20  per  month,  and  must  con- 
trol the  rights  of  the  parties,  unless  it  was  changed,  subse- 
quent to  its  execution  by  a  valid  parol  agreement.  The  de- 
fendant alleges  this  change  and  upon  him  is  the  burden  of 
proving  it.  To  so  show  he  must  show  that  a  subsequent 
verbal  contract  was  entered  into,  supported  by  a  considera- 
tion. The  consideration  cannot  be  presumed,  but  must  be 
proved.  Now,  all  that  the  defendant  has  proved  is  that  from 
the  date  of  the  contract  to  the  1st  day  of  June,  1880,  the 
plaintiff  voluntarily,  accepted  $16§  per  month,  in  full  pay- 
ment of  the  rent,  and  expressed  herself  satisfied  therewith. 
There  is  no  attempt  to  prove  any  <5onsideration  for  the  ac- 
ceptance of  this  sum  in  lieu  of  $20  per  month.  Suppose  the 
plaintiff  did,  ex  mera  gratiuy  accept  $16§  per  month  for  a 
portion  of  the  time,  that  &ct  would  not  bind  her  to  accept 
that  sum  for  the  remainder  of  the  term.  As  the  defendant's 
evidence  failed  in  an  essential  particular  to  establish  the  con- 
tract by  him  alleged,  it  follows  that  the  court  did  not  err  in 
withdrawing  the  case  from  the  jury  and  entering  a  judgment 
for  the  plaintiff.  The  first,  second  and  fourth  questions,  and 
the  second  and  third  branches  of  the  sixth  question,  must  be 
answered  in  the  negative.  The  third  question,  and  the  first 
branch  of  the  sixth  question,  most  be  answered  in  the  affirma- 
tive. 

II.  The  tender,  it  appears  from  the  evidence,  was  made 
for  three  months,  at  the  rate  of  $16f  per  month.    The  de- 
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fieaidant  did  not,  therefore,  tender  the  plaintiff  for  the  two 
months  in  controversy,  as  much  as  she  is  entitled  to  nnder 
^6  contract  The  fifth  question  sabmitted  must  be  answered 
in  the  negative. 


HtTLBEBT  T.    AtHERTOIT. 


1.  Ck>ntraot :  wkitten  offbb  and  oral  acceptance:  statxite  of  lim- 
itations. Where  a  proposition  is  in  writing,  and  the  acceptance  of  it 
IB  oral,  the  contract  is  an  oral  contract,  and  an  action  thereon  is  barred 
after  the  lapoe  of  nearly  nine  years.  So  held  in  this  case,  where  defendant 
made  a  proposition  by  letter  to  the  plaintiff,  and  the  plaintiff  wrote  to  a 
third  party  to  accept  it,  if  he  could  not  sret  better  terms,  and  the  accept- 
ance by  soch  third  party  was  oral. 

Appeal  from  Dubuque  District  Court. 
Thttbsday,  June  15. 

This  action  was  commenced  Febmary  8, 1881.  The  plaint- 
iff alleges  in  his  petition  that  on  May  7,  1871,  he,  the  de- 
fendant, and  A.  S.  Davis  and  Marshall  Elingman  formed  a 
copartnership  under  articles  authorizing  either  party  to  with- 
draw at  the  end  of  six  oionths,  taking  one-fourth  part  of  the 
value  of  the  stock  and  assets,  the  remaining  partners  be- 
ing required  to  pay  such  retiring  partner  for  his  interest  in 
the  assets,  after  paying  the  debts  of  the  firm,  within  three 
months  after  the  retirement;  that  in  iN'ovember  Kingman  re- 
tired and  received  his  share  of  the  stock  and  assets;  that  sub- 
sequently, on  November  17th,  1871,  plaintiff  retired,  but 
received  no  portion  of  his  share  of  the  stock  or  assets;  that 
afterward  Davis  retired,  leaving  the  defendant,  Atherton,  the 
sole  member,  and  in  possession  of  all  the  stock  and  assets; 
that  afterward  it  was  agreed  by  defendant  that  there  was  due 
firom  him  to  the  plaintiff,  as  his  share  and  interest  in  the 
stock  and  assets  under  said  articles,  the  sum  of  $800,  which 
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agreement  or  admission  by  defendant  was  in  writing,  and  was 
in  writing  accepted  and  agreed  to  by  plaintiff;  that  plaintiff 
is  unable  to  set  out  a  copy  of  said  writing  as  the  same  has 
been  lost. 

The  defendant,  amongst  other  defenses,  pleaded  the  statute 
of  limitations. 

There  was  a  jury  trial,  resulting  in  a  verdict  for  plaintiff 
for  $800,  with  interest  from  May  1st,  1872,  at  ten  per  cent. 
Judgment  was  entered  upon  this  verdict  for  $1,552.32.  The 
defendant  appeals. 

Hv/rd  <&  DanielSj  for  appellant. 

S.  P.  AdamSy  for  appellee. 

Day,  J. — The  testimony  introduced  on  behalf  of  the  plaint- 
iff  tends  to  establish  the  following  facts:  About  June,  1872, 
the  plaintiff  received  a  letter  from  the  defendant  in  which  he 
said  that,  without  looking  the  matter  over  thoroughly,  he  had 
concluded  to  make  plaintiff  an  offer  of  $800  for  his  interest 
in  the  concern,  and  would  pay  him  that  amount. 

The  plaintiff  thereupon  wrote  a  letter  to  his  brother-in-law, 
Mr.  Amsden,  of  Dubuque,  requesting  him  to  see  Mr.  Ather- 
ton, and  if  he  felt  that  that  was  the  best  plaintiff  could  do,  to 
accept  the  offer. 

Upon  receipt  of  the  letter  Mr.  Amsden  went  to  Mr.  Ather- 
ton, and  either  read  the  letter  to  him,  or  told  him  its  con- 
tents, and  tried  to  get  him  to  admit  that  the  plaintiff  ought 
to  have  more  than  $800,  and  then  accepted  his  offer.  The 
court  properly  instructed  the  jury  that  it  must  be  established 
that  Davis,  as  the  remaining  partner  in  the  firm,  agreed  that 
plaintiff's  interest  on  retiring  should  be  $800,  that  this  agree- 
ment on  the  part  of  the  defendant  was  in  writing,  and  also 
that  plaintiff  accepted  the  defendant's  offer  in  writing.  The 
letter  of  the  defendant,  according  to  the  testimony  of  the 
plaintiff,  was  a  mere  offer,  not  binding  upon  either  i)arty  until 
accepted.    The  letter  written  by  plaintiff  to  Amsden  was  in 
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no  sense  an  acceptance  of  defendant's  oflTer.  It  was  simply  a 
constituting  of  Amsden  as  plaintiff's  agent,  with  directions 
to  obtain  better  terms  if  he  could,  and  if  he  became  satisfied 
that  he  could  not,  to  accept  the  defendant's  offer.  Amsden 
does  hot  make  any  claim  that  he  accepted  the  defendant's 
offer  in  writing.  If  he  accepted  it  at  all,  the  evidence  shows 
that  it  was  a  mere  verbal  acceptance.  Where  a  proposition 
is  in  writing  and  the  acceptance  is  verbal,  the  contract  is  an 
oral  contract.  See  Commissioners  of  Mason  Gotmty  v. 
Sheply^  Albany  Law  Journal,  February  18th,  1882,  and  au- 
thorities cited;   Wright  v.  Weehs^  25  N.  T.,  153. 

As  the  contract  sued  upon  was  in  parol,  and  the  action  was 
not  instituted  until  nearly  nine  years  after  the  alleged  accept- 
ance of  defendant's  offer,  it  follows  that  the  action  is  barred 
by  the  statute  of  limitations.  The  verdict  is  not  sustained  by 
the  evidence,  and,  upon  that  ground,  the  court  should  have 
set  it  aside.  This  view  of  the  case  renders  it  unnecessary  to 
consider  the  other  errors  assigned. 

Kevebsbd. 


EJBBSHMAN,   Adm'b,    V.    SwHELA. 

1.  Depositions :  taken  after  death  of  pabtt  :  not  e^^ideh cb.  Where 
the  plaintiff  in  an  action  gave  notice  of  taking  depositions,  but  died  be- 
fore the  day  named,  and  no  one  wa^  substituted  as  pladntifTin  his  stead, 
but  the  depositions  were  taken,  held  that,  in  tiie  same  action,  after 
plaintifiTs  administrator  had  been  substituted  as  plaintii!^  the  court 
diould  have  sustained  defendant's  motion  to  strike  from  the  files  or  sup- 
press the  deposition,  as  it  was  binding  neither  on  the  substituted  plaint- 
iff, nor  on  the  defendant. 

Appeal  from  Chickasaw  Ci/romt  Cowrt. 

Fkiday,  June  16. 

In  February,  1880,  A.  Kershman,  deceased,  filed  a  petition 
stating  that  he  had  purchased  of  one  Marsh  certain  described 
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real  estate  upon  which  defendant  hnd  a  mortgage;  that  be- 
fore he  paid  Marsh  for  the  land,  defendant  agreed  he  would 
release  the  same  from  the  mortgage;  that  he  did  pay  said 
Marsh,  but  defendant  refused  to  release  and  had  foreclosed 
the  mortgage;  that  defendant  was  prevented  from  appearing 
in  said  action  to  foreclose  the  mortgage  because  of  unavoidable 
casualty  which  was  occasioned  by  his  sickness  and  insanity. 
The  relief  asked  was  that  the  decree  of  foreclosure  be  set  aside 
and  for  such  other  relief  as  was  equitable.  Defendant  denied 
the  allegations  of  the  petition,  and  the  court  ordered  the  evi- 
dence to  be  taken  in  the  form  of  depositions. 

In  March,  1881,  a  substituted  petition  was  filed  by  the  pres- 
ent plaintiff,  and  she  was  substituted  as  plaintiff.  The  de- 
fendant denied  the  all^ations  of  the  substituted  petition. 
Judgment  for  the  plaintiff,  and  defendant  appeals. 

Brown  cfe  Portmcun,^  for  appellant. 

No  appearance  for  appellee. 

Seevebs,  Ch.  J. — During  the  lifetime  of  A.  Kershman  a 
notice  was  served  on  the  defendant  that  he  would  take  the  dep- 
ositions of  certain  witnesses  on  the  20th  day  of  July,  1880. 
Kershman  died  on  the  18th  day  of  said  month.  Notwith- 
standing this  fact,  the  depositions  were  taken,  the  defendant 
declining  to  appear  because  of  the  death  of  the  plaintiff  in  the 
action,  and  there  had  not  been  any  person  substituted  in  his 
stead. 

At  the  proper  time  the  defendant  filed  a  motion  to  strike 
from  the  files  or  suppress  the  depositions,  because  at  tlio 
time  they  were  taken  there  was  no  plaintiff  in  the  action^ 
which  motion  was  overruled  and  the  cause  afterward  sub- 
mitted to  the  court. 

We  think  the  court  erred  in  not  sustaining  the  motion. 
When  A.  Kershman  died  there  was  no  plaintiff  in  the  action, 
and  depositions  could  not  be  legally  taken.  The  rights  of 
whoever  might  be  substituted  as  plaintiff  would  not  be  bound 
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by  depositions  thus  taken.  Nor  wonld  the  defendant.  Elim- 
inating such  evidence  from  the  record  there  is  no  doubt  the 
court  erred  in  rendering  judgment  for  the  plaintiffs. 

Keybbskd. 


Crrr  of  Sioux  City  v.  Weasb  bt  al. 

1.  Mtmicipal  Corporations :  powbr  to  isbub  bonds  in  satisfaction 

OF  JUDGMENT.  Where  one  6.,  had  obtained  judgment  againgt  the 
plaintifF,  a  mtmicipal  corporation,  held,  arguendo,  ^bai  the  plaintiff  had 
power,  mider  section  500  of  the  Code,  to  issue  its  bonds  to  G.,  for  the 
amount  of  the  judgment — that  this  was  equivalent  to  issuing  its  bonds 
to  borrow  money  to  pay  the  judgment  creditor. 

2.  Fraotioe:  municipal  bonds:  vauditt  of  not  tbiablb  in  oollat- 

EBAL  procebdino.  Where  defendants  had  obstructed  plaintiff's  street, 
whereby  G.  was  ii^ured,  and  plaintiff  sued  defendant  to  recover  the 
amount  of  a  judgment  which  G.  had  procured  against  plaintiff  on  ac- 
count of  such  injury,  which  judgment  plaintiff  had  satisfied  by  issuing 
to  G.  its  negotiable  bonds  for  the  amount  of  the  judgment,  and  defend- 
ants, for  an  amendment  to  their  answer,  set  up  that  the  bonds  consti- 
tuted no  satisfaction  or  payment  of  the  judgment,  because  they  were  in- 
valid for  want  of  authority  in  plaintiff  to  issue  them,  held  that  the 
amendment  was  properly  stricken  out  on  plaintiff's  motion,  because  the 
validity  of  the  bonds  could  not  thui^  be  tried  in  a  collateral  proceeding. 

3.  Hunioipal  Corporations:  yaliditt  of  bonds  on  thbib  faob 

negotiable:  issued  in  satisfaction  of  judgment.  Where  a  mu- 
nicipal corporation  has  power  to  bind  itself  by  a  written  obligation,  even 
if  it  be  ccmceded  that  it  has  not  the  power  to  make  the  same  negotiable, 
and  it  executes  its  written  obligation  making  the  same  negotiable  in 
form,  it  would  not  be  void;  it  would  result  only  that  the  instrument 
would  not  in  fact  be  negotiable;  and,  in  this  case,  where  bonds  were  so 
issued  in  satisfaction  of  a  judgment,  held  a  sufficient  payment  of  the 
judgment  to  support  an  action  agunst  the  defendants,  on  aooonnt  of 
whose  wrong  the  judgment  had  been  obtained. 

4.  :  CONTBACT  OF  OHAIBMAN  OF  BTBEET   COMMITTEE:    CITT   NOT 

BOUND  BT.  A  contract  made  by  the  the  chairman  of  a  street  committee 
is  not  the  act  of  the  committee  and  does  not  bind  the  city  whose  council 
appointed  the  committee.  The  general  rule  is  that,  where  power  is  en- 
trusted to  two  or  more  penons,  without  an  express  provision  that  either 
one  alone  may  exercise  it,  it  can  be  exercised  only  by  the  concurrent  act 
of  at  least  a  nugority. 
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5. : :  RATiFiOATiOH  BY  8TRBBT  oomiissiOKBB.    The  street 

oommiBsioner,  anlees  he  had  aaUiority  to  bind  the  city  by  a  contract 
made  by  him  originally,  had  no  power  to  bind  the  city  by  ratification  of 
a  contract  made  by  the  diairman  of  the  street  committee. 

6.  : :  RATIFICATION  BY  CITY  COUNCIL:  PBACTICB  IN  SUFBEKB 

couBT.  Where  there  was  no  evidence  tending  to  show  a  ratification  of 
the  agreement  made  by  the  chairman  of  the  street  committee,  this  conrt 
will  not  consider  an  objection  that  i^e  question  of  ratification  was  not 
properly  submitted.  To  constitnte  such  ratification,  there  shoold  have 
been,  at  least,  the  expressed  assent  of  the  mcgority  of  the  city  council; 
but  tJiere  appears  to  be  no  evidenoe  of  snch  assent. 

7.  :  LIABILITY  OP  PARTY  OBSTRUCTING  STREET :  CONTRIBUTORY  NEG- 
LIGENCE OF  CITY.  Where  a  person  places  an  obstmction  in  the  street 
of  a  city,  he  is  not  in  a  condition  to  demand  of  t^e  city  that  it  shall  re- 
move the  obstruction  at  its  own  expense,  if  it  has  knowledge  of  it,  and 
in  case  of  failure  to  remove  it  after  such  knowledge,  that  it  shall  be  pre- 
cluded from  looking  to  him  for  indemnification,  if  it  is  adjudged  to  x>ay, 
and  does  pay,  damages  lor  an  injury  caused  by  the  obstruction. 

Appeal  from  Woodhtmf  District  Court. 

Friday,  June  16. 

Action  to  recover  the  amount  of  a  judgment  obtained 
against  the  plaintiff  city  by  one  Green,  for  a  personal  injury 
caused  by  an  obstruction  of  a  street  by  dirt  placed  in  the 
street  by  the  defendants.  The  plaintiff  avers  that  the  de- 
fendants were  notified  of  the  action  in  which  the  judgment 
was  obtained;  that  the  plaintiff  has  paid  the  judgment,  and 
that  the  defendants  have  become  liable  to  reimburse  the 
plaintiff  for  the  amount  thereof.  The  defendants  deny  the 
payment,  and  aver  that  the  plaintiff  entered  into  an  agree- 
ment with  the  defendants  whereby  it  undertook  to  remove 
the  dirt  for  its  own  use  in  repairing  streets,  and  whereby  it 
relieved  the  defendants  from  all  further  care  or  labor  in  re- 
gard to  the  same. 

There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were 
rendered  for  the  plaintiff.    The  defendants  appeal. 

CJioae  cfe  Taylor  and  0.  0.  Tredwa/y^  for  appellants. 
Joy  <b  Wright  and  J.  M.  Olelcmdy  for  appellee. 
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Adahs,  J. — ^I.  The  plaintiff  introduced  evidence  showing 
that  it  issued  to  Green  its  six  per  cent  negotiable  bonds,  which 
were  received  by  him  in  payment  and  satisfaction  of  the  judg- 
ment. After  the  introduction  of  such  evidence,  and  on  the 
second  day  of  the  trial,  the  defendants  filed  an  amendment  to 
their  answer  in  which  they  averred  that  the  bonds  were  issued 
without  authority  of  law,  and  were  void  and  constituted  no 
payment  of  the  judgment.  They  averred  that,  at  the  time  of 
the  issuance  of  the  bonds,  the  plaintiff  city  had  already  issued 
its  bonds  in  anticipation  of  its  revenues  in  excess  of  five  per 
cent  of  the  taxable  property  of  the  city.  The  plaintiff  moved 
to  strike  out  the  amendment  to  the  answer,  and  the  court  sus- 
tained the  motion,  on  condition,  however,  that  the  amend- 
ment might  remain  on  file  if  the  defendants  would  pay  the 
costs  of  the  suit  to  that  date,  and  $25.00  as  terms.  The  de- 
fendants refused  to  submit  to  the  terms,  and  the  amendment 
to  the  answer  was  stricken  out.  The  defendants  assign  as 
error  the  ruling  upon  the  motion. 

Whether,  if  the  amendment  had  averred  anything  which 
the  defendants  were  entitled  to  prove,  the  court  would  have 
been  justified  in  imposing  the  terms  which  it  did  as  a  condi- 
tion of  allowing  the  amendment  to  remain  on  file,  we  need 
not  determine.  "We  do  not  think  that  the  validity  of  the 
bonds  could  be  assailed  npon  the  ground  therein  alleged. 

The  averments  contained  in  the  amendment  appear  to  have 
been  made  in  part  with  reference  to  the  constitutional  re- 
striction upon  municipal  indebtedness,  limiting  it  to  five  per 
cent  of  the  value  of  the  taxable  property.  But  the  constitu- 
tional restriction  does  not  appear  to  us  to  have  any  applica- 
tion. It  may  be  greatly  doubted  whether  the  validity  of  the 
bonds  could  be  properly  assailed  by  reason  of  the  constitu- 
tional restriction,  even  if  the  plaintiff's  indebtednesss  ex- 
ceeded the  constitutional  limitation  at  the  time  the  judg- 
ment was  rendered.  It  is  very  clear  that  if  it  did  not,  and 
there  is  no  infirmity  in  the  judgment  for  that  reason,  the 
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bonds  issued  in  payment  of  it  are  not  invalid  merely  by  rea- 
son of  the  con9titntional  restriction,  and  the  fact  that  the  lim- 
itation had  been  exceeded,  as  the  amendment  avers,  at  the 
time  they  were  issued.  Their  issuance  did  not  increase  the 
plaintiff's  indebtedness. 

But  the  defendants  rely  in  part  upon  a  provision  of  statute. 
They  say  that  municipal  corporations  are  authorized  to  issue 
bonds  only  as  evidence  of  a  loan  of  money,  and  that  if  we 
are  to  treat  the  transaction  as  a  loan  of  money  it  cannot  be 
upheld  provided  the  indebtedness  of  the  city  at  the  time  ex. 
ceeded  five  per  cent  of  the  value  of  the  taxable  property,  as 
the  amendment  avers  it  did. 

The  provision  of  statute  relied  upon  is  section  500  of  the 
Code  and  is  in  these  words:  "Loans  may  be  negotiated  by 
any  municipal  corporation  in  anticipation  of  the  revenues 
thereof,  but  the  aggregate  amounts  of  such  loans  shall  not 
exceed  the  sum  of  five  per  cent  of  the  taxable  property." 

The  transaction  in  question,  while  not  strictly  a  loan,  comes, 
we  think,  within  the  spirit  of  the  provision  authorizing  loans. 
1.  MUKiciPAL  "^^^  issuance  of  the  bonds  to  the  judgment  creditor 
So^/foteSue  in  payment  of  the  judgment  imposes  upon  the 
istocfionof^  city  the  same  obligation  that  would  have  been 
imposed  if  they  had  been  issued  for  money  bor- 
rowed to  pay  the  judgment  creditor.  So  far  as  the  transac- 
tion differs  from  a  loan,  the  difference  is  not  in  substance,  but 
in  form.  We  are  unwilling,,  therefore,  to  give  the  statute 
such  a  strict  construction  as  to  deprive  municipal  corporations 
of  the  exercise  of  the  right  in  question,  wliich  it  appears  to 
us  must  often  be  a  valuable  one.  Now,  where  a  municipal 
corporation  borrows  money  on  time,  or  does  an  equivalent 
act,  as  in  this  case,  negotiates  for  time  in  the  payment  of  in- 
debtedness, it  may  doubtless  give  its  written  obligation,  and 
there  can,  we  think,  be  no  objection  to  the  obligation  being 
given  in  the  form  of  a  bond  or  bonds.  Rogers  v.  BurUng- 
ton,  3  Wallace,  664. 

Possibly  the  statutory  limitation  would  render  the  bonds 
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invalid  if  given  in  excess  of  the  limitation,  and  that,  too,  if 
2.  PRACTicB!  given  for  the  extinguishment  of  an  antecedent 
SJmds'Pvaiid-  ^^^  valid  indebtedness;  but  that  point  we  do 
!Sie incoiSi^  not  detennine.  The  averment  of  the  amendment 
^eedESr  designed  to  assail  the  validity  of  the  bonds  was 
that  the  ^  plaintiff  had  already  issued  its  bonds  in  anticipa- 
tion of  its  revenues  largely  in  excess  of  five  per  cent,"  etc. 
It  is  not  averred  that  the  bonds  which  had  been  issued  were 
still  outstanding  and  constituting  a  valid  obligation  against 
the  city.  But  if  this  averment  had  been  made  it  appears  to 
us  that  it  would  not  have  t^idered  an  issue  which  the  court 
in  this  action  could  properly  have  tried.  It  is  evident  that 
the  bonds  issued  to  Green  are  not  invalid  for  the  reason 
alleged,  unless  the  city  could,  as  against  the  holder  thereof, 
maintain  a  successful  defense,  and  a  defense  could  be  main- 
tained only  in  case  there  were  other  bonds  outstanding  in  ex- 
cess of  the  statutory  limitation  against  which  a  defense  could 
not  be  maintained.  To  hold  that  the  court  in  this  action, 
with  the  parties  which  it  had  before  it,  could  be  properly 
called  on  to  try  such  an  issue,  if  it  had  been  tendered,  would 
be  going  a  great  way,  and  would,  as  it  appears  to  us,  contra- 
vene well  recognized  principles.  Hardin  v.  BranneVy  25 
Iowa,  370. 

11.    The  court  in  its  second  instruction  charged  the  jury, 
8.  MumciPAL  i^  substance,  that  the  payment  made  by  the  issu- 
vS&^o?"^'    ance  of  the  bonds   was   a   sufficient    payment, 
^negot?^    Defendants  say  that  the  payment  thus  made  was 
satisfaction  of  uot  in  any  view  sufficient.     They  say  the  bonds 
were  void  upon  their  face.    The  bonds  were  made 
neffotiailey  and  show  upon  their  face  that  they  were  given  for 
indebtedness.    The  defendants'  argument  is,  as  we  understand 
it,  that  while  it  may  be  true  that  a  municipal  corporation 
has,  by  implication,  the  power  within  the  statutory  limit  to 
issue,  for  money  actually  borrowed,  bonds  which  are  negotia- 
te, because  it  is  upon  such  bonds  that  money  can  be  bor- 
rowed at  the  lowest  rates  in  the  money  markets  of  the  world. 
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the  corporation  has  not  by  implication  the  power  to  issue 
such  bonds  to  be  used  directly  in  the  payment  of  indebted- 
ness, because  the  reason  for  the  issuance  of  such  bonds  does 
not  exist.  They  cite  Clark  v.  The  city  of  Des  Moines^  19 
Iowa,  199,  and  Dvvely  v.  The  city  of  Cedar  FalU^  21  Id., 
565.  But  the  doctrine  of  those  cases  does  not  go  to  the  ex- 
tent claimed.  Where  a  municipal  corporation  has  the  power 
to  bind  itself  by  written  obligation,  witliout  the  power  to  make 
the  same  negotiable,  and  it  executes  its  written  obligation 
making  the  same  negotiable  in  form,  it  would  not  be  void. 
It  would  result  only  that  the  instrument  would  not  in  fact 
be  negotiable,  and  would  lack  the  characteristics  with  which 
actual  negotiability  would  clothe  it. 

III.  The  defense  upon  which  the  defendants  seem  to  rely 
with  most  confidence  is  the  alleged  agreement  on  the  part  of 

4 .  g^jjj,  the  plaintiff  to  remove  the  dirt  for  its  own  use 

mau  S?S?relet  ^^  Street  repairs,  and  the  alleged  release  of  the 
cftyuor^und  defendants  from  all  further  care  and  labor  in 
^'  regard   to  it     There  was  evidence  tending  to 

show  that  one  Hedges,  chairman  of  the  street  committee, 
made  such  agreement,  and  that  the  street  commissioner  re- 
moved a  portion  of  the  dirt. 

The  court  gave  an  instruction  to  the  effect  that  an  agree- 
ment made  by  Hedges  would  not  bind  the  plaintiff  unless 
the  same  was  ratified  by  the  city  council.  The  defendants 
assign  error  upon  this  instruction. 

We  are  not  prepared  to  say  that  a  ratification  by  the  city 
council  was  absolutely  necessary.  Some  of  the  members  of 
the  court  are  inclined  to  think  that  the  street  committee  had 
power,  in  the  discharge  of  its  duties  as  such  committee,  to 
contract  for  dirt  for  street  repairs  as  the  need  of  the  same 
might  arise  from  day  to  day,  and  without  any  specific  action 
of  the  council  thereon.  But  it  is  not  necessary  to  detennine 
this  question,  because  there  is  no  evidence  that  the  alleged 
agreement  was  made  by  the  street  committee,  unless  the  ac- 
tion of  the  chairman  could  be  held  to  be  the  action  of  the 
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committee,  and  such,  we  think,  is  not  the  law.  The  general 
rule  is  that  where  power  is  entrusted  to  two  or  more  persons, 
without  an  express  provision  that  either  one  alone  may  exer- 
cise it,  it  can  be  exercised  only  by  the  concurrent  action  of 
at  least  a  majority.  Soens  v.  The  City  of  Raovns^  10  Wis., 
271;  Qriiidly  v.  Barker j  1  Bos.  &  Pull.,  236. 

IV.  The  defendants    contend  that  there  was  evidence 

^ . .  tending  to  show  that  the  agreement  made  by 

bySreel^"  Hedges  was  ratified  by  the  street  commissioner 
commissioner.  ^^^  ^^^  ^^^  instruction  was  vnrong,  in  that  it 

precluded  the  jury  from  finding  such  ratification. 

While  it  appears  that  the  street  commissioner  remored  a 
portion  of  the  dirt,  the  evidence  shows  that  he  did  so  only  at 
the  request  of  the  defendants.  Besides  we  are  of  the  opinion 
that  there  was  nothing  which  he  could  have  said  or  done 
which  would  have  had  the  effect  to  ratify  Hedges'  agreement 
unless  he  had  the  power  to  bind  the  city  by  a  contract  made 
by  him  originally,  and  we  are  unable  to  discover  that  he  had 
such  power. 

V.  The  defendants  complain  that  the  question  as  to 
whether  the  agreement  was  ratified  by  the  city  council  was 
e. — : :  not  properly  submitted.    We  do  not  care  to  ff o 

ratification  by    .    ,  f.  .  /.  .1       „         , 

city  council :    into  Or  discussion  of  the  alleeed  erroneous  manner 

practice  in  su-      «        ,      .     .  .  .        -i     .        1  . 

preme  court,  of  Submission.  Any  error  committed  m  this 
respect  was  without  prejudice,  unless  there  was  some  evidence 
tending  to  show  a  ratification.  To  constitute  a  ratification 
of  the  agreement  there  should,  at  least,  have  been  the  ex- 
pressed assent  of  the  majority  of  the  council  to  the  agree- 
ment. But  we  are  unable  to  find  any  evidence  tending  to 
show  that  such  assent  was  expressed  even  in  the  most  in- 
formal manner. 

The  mayor,  it  is  true,  in  being  examined  as  a  witness  for 
the  defendants,  testified  that  the  matter  of  using  the  dirt  was 
talked  over  in  the  council;  and  in  giving  his  testimony  he 
used  this  expression :  "We  had  concluded  to  use  it  because 
it  was  more   convenient."     Now  if  it  should  be  conceded 
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that  by  the  word  "we"  he  meant  the  city  council,  and  in- 
tended to  be  understood  as  saying  in  substance  that  there 
was  an  expressed  assent  of  the  majority  to  the  use  of  the  dirt, 
the  testimony  is  insufficient  to  show  an  assent  to  Iledge's 
agreement.  It  does  not  appear  indeed  that  the  city  council 
had  knowledge  of  the  agreement,  or  that  the  agreement  had 
in  fact  been  made  at  that  time.  If  the  council  had  under- 
stood that  the  defendants  were  from  that  time  relieved  from 
all  responsibility  in  regard  to  the  dirt  it  is  fair  to  presume 
that  it  would  have  been  more  diligent  in  causing  the  dirt  to 
be  removed,  or  would  have  caused  guards  to  be  erected  and 
maintained  at  the  city's  expense. 

VI.  The  defendants  contend  tliat  as  the  city  council  had 
full  knowledge  of  the  obstruction,  it  was  guilty  of  contribu- 

^  .  jj^_    tory  negligence,  and  they  asked   an  instruction 

stJuctinr^"  ^P^^  *^®  theory  that  the  jury  would  be  justified 
tSbutopy Seg-  iu  finding  against  the  plaintiff  upon  the  ground 
ugeuoeo  c  y.  ^^  contributory  negligence.  The  court  refused 
the  instruction,  and  the  defendants  assign  error  upon  the 
refusal. 

In  our  opinion  the  instruction  was  properly  refused. 
Where  a  person  places  an  obstruction  in  a  street  of  a  city,  he 
is  not  in  a  condition  to  demand  of  the  city  that  it  shall  re- 
move the  obstruction  at  its  own  expense,  if  it  has  knowledge 
of  it,  and  in  case  of  failure  to  remove  it  after  such  knowledge 
that  it  shall  be  precluded  from  looking  to  him  for  indemni- 
fication if  it  is  adjudged  to  pay,  and  does  pay  damages  for  an 
injury  caused  by  the  obstruction.  Swanaey  v,  Chace^  16 
Gray,  304;  Woh^m  v.  R,  R.  Co.^  109,  Mass.,  285;  Dowell 
V.  R,  R.  Co.,  23  Pick.,  24. 

The  views  above  expressed  cover,  we  think,  substantially 
the  errors  assigned,  and  we  have  to  say  that  we  think  that 
the  judgment  must  be 

Affibmed. 
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Wallbb  V.  Davis  bt  al. 

1.  Partnership:  DissoLimoN:  promissort  note:  btidencb.    Where 

an  action  was  brought  against  the  members  of  a  firm  on  a  note  purport- 
ing to  be  executed  by  the  firm,  and  for  answer  a  general  denial  was 
pleaded,  held  that  it  was  error  to  exclude  evidence  offered  by  defendant 
to  show  that,  prior  to  the  execution  of  the  note,  one  of  the  members  of 
the  firm  had  conreyed  his  interest  in  the  firm  property  to  his  copartners; 
for,  while  such  conveyance  ooald  not  be  held  to  operate  ipso  facto  a  dis- 
solution of  the  firm,  it  tended  to  show  a  dissolution,  and,  hence  was 
not  immaterial,  espedaUy  if  it  should  also  be  made  to  appear  that 
plaintiff  had  knowledge  at  the  fact 

2.  — — :  WITHDRAWING   OF  PARTNER:    NEW    FIRM  T7NDER  OLD   NAME: 

LiABiUTT  FOR  OLD  DEBT.  Where  artides  of  copartnership  contem- 
plated that  a  partner  might  withdraw  after  six  months,  and  that  the 
remaining  partners  should  pay  him  for  his  interest  and  continue  the 
business,  held  that  the  withdrawal  of  one  partner  dissolved  the  old 
partnership,  and  that  the  remaining  partners  constituted  a  new  firm, 
and  that  the  new  firm,  though  acting  under  the  same  name  as  the  old 
one,  could  not  be  bound  by  a  promissory  note  executed  by  one  of  its 
members  for  a  debt  of  the  old  firm,  unless  upon  the  dissolution  of  the 
old  firm,  the  new  one  assumed  and  became  primarily  liable  for  the  debts 
of  the  old. 

Appeal  from  Dtibuqite  Ci/rcuU  Court. 
Friday,  June  16. 

Action  upon  a  promissory  note  purporting  to  be  executed 
to  the  plaintiff  by  Atherton,  Davis  &  Co.  The  plaintiff  avers 
in  his  petition  that  the  defendants,  A.  S.  Davis,  M.  Kingman 
and  J.  H.  Hulbert,  and  one  Atherton,  were  at  the  time  of 
the  execution  of  the  note  copartners  in  business  under  the 
firm  name  of  Atherton,  Davis  &  Co. ;  and  that  as  such  part- 
ners they  executed  to  the  plaintiff  the  note  in  suit.  Notice 
was  served  on  Hulbert  alone.  For  answer  he  pleaded  a  gen- 
eral denial.  There  was  a  trial  to  a  jury,  and  verdict  and 
judgment  were  rendered  for  the  plaintiff.  The  defendant, 
Hulbert,  appeals. 

S.  P.  Adams^  for  appellant. 
Hurd  <&  Danielsj  for  appellee. 
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Adahs,  J.^ — ^The  undisputed  facts  are  that  the  defendants 
and  Atherton  entered  into  a  copartnership  under  the  name  of 
Atherton,  Davis  &  Co.,  by  written  articles,  on  the ,  17th  day 
of  May,  1871.  While  the  copartnership  continued  they  be- 
came indebted  to  the  plaintiff  for  the  amount  for  which  the 
note  was  given.  The  note  was  executed  on  the  1st  day  of 
March,  1872,  by  Atherton,  by  aflSxing  thereto  the  firm  name. 
Before  that  time,  however,  Hulbert  had  ceased  to  take  an 
active  part  in  the  business  of  the  firm,  and  he  claims  that  he 
had  withdrawn  from  the  firm,  and  had  ceased  to  be  a  mem- 
ber of  the  firm,  and  was  not  a  member  of  any  firm  doing 
business  under  that  name.  He  also  claims  that  Eingman 
had  withdrawn  from  the  firm,  and  had  ceased  to  be  a  mem- 
ber, and  that  by  reason  thereof,  if  for  no  other  reason,  the 
firm  had  become  dissolved,  as  the  plaintiff  at  the  time  of  the 
execution  of  the  note  well  knew. 

I.  The  first  question  arises  upon  the  exclusion  of  evidence 
offered  by  Hulbert.  The  evidence  offered  and  excluded  was 
that  Kingman,  in  January,  1872,  sold  and  con- 
SSon-^^^****'  veyed  his  interest  in  the  firm  property  to  his  co- 
SSte*/?vi?^  partners  Atherton  and  Davis.  Hulbert  insists 
dence.  ^y^^^  g^^j^  ^.^^j^  ^^^  conveyance,  if  made,  worked 

a  dissolution  of  the  partnership,  from  which  it  follows  that 
the  note  executed  subsequently  by  Atherton  in  the  firm 
name  was  not  the  note  of  the  firm. 

We  ought,  perhaps,  to  say  in  passilig  that  it  is  not  claimed 
by  the  appellee,  and  it  could  not  be  properly  claimed,  that 
where  a  partnership  is  dissolved  one  of  the  members  can 
ordinarily  bind  the  others  by  executing  a  note  in  the  firm 
name,  though  given  for  a  firm  debt. 

The  question  presented  is  as  to  whether  the  sale  and  con- 
veyance by  Kingman,  if  made,  was  a  material  circumstance; 
and  if  so,  whether  under  the  pleadings  it  was  competent  for 
Hulbert  to  show  it. 

In  1  Parsons  on  Con.,  197,  the  author  says:  "Any  assign- 
ment of  a  copartner's  interest  in  the  partnership  funds  operates 
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ipso  facto  a  dissolution;  this  would  certainly  be  true  of  the 
assignment  of  the  whole  of  a  copartner's  interest,  and  per- 
haps of  the  assignment  of  any  portion  of  his  interest  which 
required  a  closing  of  the  partnership  business  and  acoounts 
to  determine  the  value  of  the  portion  assigned."  He  cites 
Horton's  Appeal,  13  Penn.  St.,  67;  Parkhwrat  v.  Kinsman, 
1  Blatchford,  488 ;  Marquand  v.  Jf.  Y.  McmufaetvHng  Co., 
17  Johns  525;  Whitton  v»  Smith,  1  Freeman  Oh.  (Miss.), 
231. 

But  it  is  difficult  to  say  that  an  assignment  of  a  copartner's 
interest  would  in  any  case  necessarily  require  a  closing  of  the 
partnership  business;  and  it  appears  to  us  that  it  could  not 
be  held  to  operate  ijpao  facto  a  dissolution.  The  learned  au- 
thor  from  whose  text  we  have  quoted,  seems  himself  to  have 
reached  the  conclusion  that  it  does  not.  In  a  note  in  the  sixth 
edition  of  his  work  he  says  that  the  true  principle  seems  to 
be  stated  in  Taft  v.  Buffum,  14  Pick.,  322.  In  that  case  it 
was  held  that  an  assignment  of  a  copartner's  interest  does  not 
operate  ipso  facto  a  dissolution,  and  is  only  evidence  tending 
to  show  a  dissolution. 

If  an  assignment  were  made  under  such  circumstances  as 
to  require  a  disposition  of  the  partnership  assets,  and  pay- 
ment of  the  partnership  debts  in  order  to  determine  the  value 
of  the  interest  assigned,  it  would,  we  think,  ordinarily,  in  the 
absence  of  any  other  evidence,  be  difficult  to  resist  the  con- 
viction that  the  understanding  was,  at  least  on  the  part  of 
the  assignor,  that  his  connection  with  the  firm  was  termina- 
ted. Such  assignment  would  ordinarily  interrupt  the  part- 
nership business.  But  we  can  easily  suppose  a  case  where 
no  interruption  would  necessarily  be  caused.  Suppose  a 
member  of  a  law  firm,  which  owed  no  debts  and  whose  assets 
consisted  solely  of  property  of  some  kind  which  it  had  taken 
for  fees,  should  assign  his  interest  in  the  assets,  such  assign- 
ment it  would  seem,  would  not  of  itself,  cause  any  interrup- 
tion; and  if  the  business  should  be  continued  as  before,  it 
would  not  be  necessary  to  suppose  a  dissolution  of  the  old 
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firm,  and  the  formation  of  a  new  one  composed  of  the  same 
persons.  And  even  in  a  case  where  the  partnership  assets 
and  liabilities  are  extensive  and  complicated  and  involved  in 
more  or  less  uncertainty,  so  that  an  assignment  by  a  copart- 
ner of  his  interest  in  the  assets  would  require  the  closing  up 
and  settlement  of  the  prior  partnership  business,  it  would  be 
competent  to  show  if  such  was  the  fact,  that  it  was  not  the 
intention  of  the  copartners  to  dissolve  the  partnership.  Nor 
would  it  be  necessary  to  suppose,  if  they  should  continue  in 
business  without  such  intention,  that  the  partnership  was 
dissolved  and  a  new  one  formed. 

In  the  case  at  bar  the  alleged  assignment  was  made  by 
a  partner  to  two  of  his  copartners,  and  there  was  evidence 
tending  to  show  that  the  assignor  continued  to  interest 
himself  in  the  business  to  some  extent,  and  did  not  execute 
any  paper  showing  a  formal  dissolution  until  some  weeks 
afterwards. 

"We  do  not  think,  therefore,  that  the  assignment  neces- 
sarily showed  a  dissolution.  But  it  was  not  necessary  that 
it  should  to  entitle  Hulbert  to  introduce  the  evidence.  If 
the  assignment  was  only  evidence  tending  to  show  a  dissolu- 
tion, it  was  not  immaterial. 

We  proceed  next  to  consider  whether  the  pleadings  were 
such  as  to  justify  its  exclusion;  and  we  have  to  say  that  we 
think  that  they  were  not.  We  have  already  shown  that  the 
allegation  of  the  petition  was,  that  the  defendant  and  one 
Atherton  were  copartners,  and  as  such  executed  to  the  plaint- 
iff the  note  in  suit.  This  the  defendant  Hulbert  denied.  It 
seems  to  us  that  the  evidence  was  admissible  under  the  issue 
thus  made.  The  plaintiff  proved  the  existence  of  the  firm 
prior  to  the  execution  of  the  note.  The  presumption  of  its 
continuance  was  suflScient  to  make  Sk  prima  facie  case  for  the 
plaintiff  so  far  as  this  point  is  concerned.  But  the  pre- 
sumption of  the  continuance  of  the  firm  was  liable  to  be  re- 
butted by  evidence  on  the  part  of  Hulbert  of  its  dissolution. 
This  he  was  entitled  to  prove  by  showing  any  fact  or  circum- 
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stance  which  had  that  tendency.  It  was  not  necessary  for 
him  to  plead  his  evidence  to  entitle  him  to  introduce  it. 

Bnt  it  is  said  that  the  fact  of  dissolution  by  the  retirement 
of  Kingman,  if  snch  was  the  fact,  could  not  aflfect  the  plaint- 
iff, who  had  done  business  with  the  firm  and  was  an  existing 
creditor,  unless  he  had  knowledge  of  the  dissolution;  and  it 
is  said  that  Hulbert  when  offering  the  evidence  of  Kingman's 
assignment  did  not  offer  to  prove  also  that  the  plaintiff  had 
knowledge  of  it. 

The  evidence  is  not  objected  to  upon  that  ground,  and  it 
does  not  appear  to  have  been  excluded  upon  that  ground. 
Besides  it  appears  that  Hulbert  at  another  time  did  offer  to 
prove  by  the  plaintiff  himself  that  he  had  knowledge  of  the 
assignment. 

Now,  while  as  we  have  held,  the  sale,  if  made,  did  not  neces- 
sarily show  dissolution,  and,  as  a  consequence,  knowledge  of 
the  sale  would  not  strictly  be  knowledge  of  a  dissolution,  yet 
any  fact  tending  to  show  dissolution  must  be  regarded  as 
admissible,  if  the  plaintiff  had  knowledge  of  the  fact. 

II.  It  is  insisted,  however,  that  the  sale  at  most  would 
only  show  that  Elingman  retired,  and  while  ordinarily  the  re- 
tirement of  a  partner  works  a  dissolution  it  could  not  have 

% .  with-  that  effect  in  this  case,  because  the  articles  of  co- 

MTtne/:  new  partnership  contemplated  the  possible  retirement 
old  name:       of  One  or  more  partners  without  a  dissolution. 

Uabnity  for       _  . ,    i    .        ,  .  ,         , 

old  debt.  It  was  provided  m  the  articles  that  a  partner 
might  withdraw  at  the  end  of  six  months,  and  that  the  re- 
maining partner  should  pay  him  for  his  interest. 

It  is  not  to  be  denied,  we  think,  that  the  articles  contem- 
plated a  continuance  of  the  business,  and  that  too  by  a  part- 
nership composed  of  the  persons  who  should  not  withdraw. 
But  it  appears  to  us  that  such  partnership  could  not  prop- 
erly be  considered  as  identical  with  the  partnership  thereto- 
fore existing.  If  there  was  a  partnership  after  Kingman's 
withdrawal  it  was  not  constituted  as  was  the  partnership 
theretofore  existing. 
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Whether  if  the  remaining  partners  continued  in  business  as 
a  new  partnership  under  the  old  name,  a  member  thereof  could 
bind  the  firm  by  a  promissory  note  given  for  an  old  debt,  would 
probably  depend  upon  circumstances.  If  Kingman  had  with- 
drawn at  the  end  of  six  months,  and  had  transferred  to  the 
remaining  partners  his  interest,  and  they  had  settled  with 
him  for  the  same  upon  the  basis  of  its  value,  estimated  by 
deducting  from  the  estimated  value  of  the  assets  the  liabili- 
ties of  the  firm,  there  would  be  much  ground  for  contending 
that  as  between  Kingman  and  the  remaining  partners  the 
latter  assumed  the  liabilities  and  became  primarily  liable; 
and  that  if  a  new  firm  was  formed  by  such  partners  either  one 
of  them  could  bind  the  firm  by  giving  a  promissory  note  for 
the  liabilities,  or  any  one  of  them.  But  in  the  absence  of 
such  assumption  of  primary  liability  it  seems  to  have  been 
held  that  the  authority  to  give  a  firm  note  does  not  exist. 
Sjpawrihoiat  v.  Liriky  46  Mo.,  197. 

The  evidence  offered  for  the  purpose  of  showing  Kingman's 
withdrawal  was  not  such  as  to  show  an  assumption  of  pri- 
mary liability  by  the  remaining  partners.  The  evidence, 
therefore,  was  not  properly  excluded  upon  the  ground  that  if 
admitted  the  result  could  not  properly  be  dijSerent. 

Some  other  questions  are  presented,  but  under  the  views 
which  we  have  expressed  it  does  not  seem  probable  that  they 
will  arise  upon  another  trial. 

In  excluding  the  evidence  in  question  we  think  that  the 
court  erred,  and  the  iudgment  must  be 

Revebsed. 
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DiSTEicrr  Township  of   Honey  Creek  y.  Floete,  County 
Treasuber. 

1.  District  Township:  territory  in  other  township:  right  to 

TAXES  ARISING  FROM.  Where  one  of  the  subdistiicts  of  a  district  town- 
ship embraced  territory  in  another  township  and  county,  and  taxes  for 
the  contingent  and  teachers*  fund  had  been  levied  upon  such  territory 
and  paid  into  the  treasury  of  the  county  in  which  it  lay,  and  the  treas- 
urer of  such  county  also  held  certain  money  ^pporti(»ied  to  said  territory 
out  of  the  temporary  school  fund  of  said  county,  held  that  the  money 
thus  in  the  hands  of  the  treasurer  belonged  to  the  district  township  to 
which  the  territory  was  attached,  and  for  the  support  of  whose  school 
the  taxes  were  levied  and  paid  and  the  money  apportioned,  and  that 
the  treasurer,  refusing  to  pay  said  money  to  said  district  township  upon 
the  proper  warrants  therefor,  could  be  compelled  by  mandamus  to  do  so. 

2.  :  RESTORATION  OF  ATTCHED  TERRITORY:  TAKES  EFFECT  WHEN: 

APPORTIONMENT  OF  FUNDS.  Where  there  has  been  an  agreement  for 
the  restoration  to  a  district  township  of  detached  territory,  in  the  ab- 
sence of  a  stipulation  to  the  contrary,  it  will  be  held  to  take  effect,  un- 
der section  1796  of  the  Code,  or,  if  that  does  not  apply,  according  to  the 
general  scope  and  intent  of  the  school  law,  on  the  first  Monday  of  March 
after  the  agreement  has  been  entered  into;  and  the  taxes  collected  and 
moneys  appropriated  for  the  support  of  the  school  of  the  detached  terri- 
tory up  to  the  time  of  the  taking  effect  of  the  restoration,  are  payable 
to  the  district  township  which  supported  the  school,  notwithstanding 
the  warrants  therefor  are  not  presented  and  payment  demanded  until 
after  the  restoration  has  been  perfected. 

Appeal/rom  Clayton  Circuit  Court. 

Friday,  June  16. 

Action  of  mandamus.  The  plaintiff  is  situate  in  Delaware 
county  and  the  defendant  is  treasurer  of  Clayton  county. 
The  petition  states  that  for  twenty  years  preceding  1880 
one  of  the  subdistricts  of  plaintiff  embraced  certain  territory 
in  Lodomillo  township,  Clayton  county,  and  that  the  school 
in  said  subdistrict  was  under  the  control  of  plaintiff;  that 
in  September,  1879,  by  the  action  of  the  respective  boards  of 
directors  of  plaintiff,  and  the  district  township  of  Lodomillo, 
said  territory'was  restored  to  the  latter;  that  in  1877,  1878, 
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and  1879,  certain  taxes  were  levied  on  said  territory  for  con- 
tingent and  teachers'  fund  which  has  been  collected  and  are  in 
the  hands  of  defendant;  that  an  order  was  drawn  prior  to 
the  commencement  of  this  action,  signed  by  the  president 
and  secretary  of  plaintiff,  directed  to  the  defendant,  requir- 
ing him  to  pay  the  money  so  in  his  hands  to  plaintiff's 
treasurer,  and  that  defendant  upon  demand  being  made  there- 
for refused  to  pay  said  money;  that  in  September,  1878, 
and  1879,  and  on  the  first  Monday  in  April,  1880,  there  was 
apportioned  to  said  plaintiff  for  said  subdistrict  on  the  basis 
of  enumeration  of  scholars  in  the  territory  of  said  subdistrict, 
in  said  Lodomillo  township,  of  the  temporary  school  fimd  of 
Clayton  county,  by  its  auditor,  certain  other  moneys  which 
are  in  the'hands  of  the  defendant;  that  immediately  after  said 
apportionments  said  auditor- notified  plaintiff  thereof,  and  ac- 
companied the  same  with  warrants  for  the  money  aforesaid, 
which  were  duly  signed  by  the  president  and  secretary  of  the 
plaintiff  and  payment  thereof  demanded  of  defendant,  which 
was  refused.  The  plaintiff  claims  the  payment  of  said  war- 
rants was  an  official  duty  which  can  be  enforced  by  mari' 
ddtn/us. 

The  defendant  admitted  the  money  was  in  his  hands  and 
that  he  had  refused  to  pay  the  same  to  the  plaintiff.  There 
was  a  trial  to  the  court  on  agreed  statement  of  facts,  judg- 
ment for  the  plaintiff,  and  defendant  appeals. 

8.  K  Adams  and  Murdoch  <&  Larkvn^  for  appellant. 

A.  8.  EUm*y  for  appellee. 

Seevbbs,  Ch.  J. — The  defendant  pleaded  "that  he  denies 
said  territory  of  Lodomillo  township  belongs,  or  has  belonged, 
1.  DWTRicT  ^  ^^^^  plaintiff  since  on  or  about  the  year  1873, 
terrffiwy  in  whcu  Said  territory  under  and  by  virtue  of  chap- 
?wp?]^t"  ter  9  title  12  of  the  Code  of  1873  became  a  part 
arising^oizL  of  the  school  district  of  Lodomillo  township,  and 
ceased  to  be  apart  of  the  plaintiff,  never  having  been  attached 
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to  or  set  over  to  the  plaintiff  by  the  school  superintendent  of 
Clayton  county,  Iowa,  on  account  of  streams  or  other  natursd 
obstacles,  or  for  any  other  cause  whatever." 

A  demurrer  to  this  portion  of  the  answer  was  sustained, 
and  it  is  insisted  this  was  error.  Counsel  for  appellant  rely 
largely  on  Large  v.  The  District  Township  of  Washmgtony 
53  Iowa,  668.  In  that  case  it  was  held  that  since  the  Code 
took  eflSact  subdistricts  must  be  oo-terminous  with  the  town- 
ship, (except  as  provided  in  Code,  §  1797,  and  that  territory 
geographically  situate  in  one  township  could  not  be  taxed  for 
the  erection  of  a  school-house  in  another  township,  unless  it 
had  been  attached  thereto  in  the  manner,  and  for  the  pur- 
poses contemplated  in  the  section  referred  to. 

In  the  case  cited  it  was  the  tax  payer  who  complained  of 
the  illegal  taxation.  In  the  case  at  bar  the  tax  payer  has 
paid  the  taxes  levied,  and  the  money  is  in  the  defendant's 
bauds  and  should  be  paid  by  him  to  the  plaintiff  or  the  dis- 
trict township  of  Lodomillo.  As  we  understand,  the  defend- 
ant claims  it  is  not  his  duty  to  pay  the  money  to  the  plaintiff, 
because  it  belongs  to  the  district  township  of  Lodomillo.  The 
plaintiff  claims  it  is  entitled  to  the  money  because  the  territory 
was  in  fact  attached  to  it  for  school  purposes,  so  treated,  and 
the  taxes  levied  and  collected  for  such  purposes.  The  pre- 
sumption must  be  indulged,  in  the  absence  of  any  showing  to 
the  contrary,  that  children  residing  on  said  territory  attended 
school  in  the  district  to  which  it  in  fact  was  attached.  Now 
it  may  be  a  tax  payer  residing  on  said  territory  could  not 
have  been  compelled  to  pay  taxes  levied  for  the  erection  of  a 
school-house  in  the  geographical  limits  of  Honey  creek  town- 
ship. But  this  does  not  settle  the  question  at  issue  between 
these  parties.  Whether  there  is  a  material  distinction  between 
taxes  levied  for  the  erection  of  a  shool-house,  and  other  taxes 
levied  for  school  purposes,  we  shall  not  stop  to  inquire.  The 
material  question  to  be  determined  is,  to  whom  does  the  money 
belong.  We  think  to  the  plaintiff,  because  the  taxes  were 
levied  for  the  support  of  the  school.     The  amount  necessary 
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for  this  purpose  must,  under  the  statute,  have  been  determined 
by  the  plttintiflF,  by  whom  the  school  which  the  taxes  were 
levied  to  support,  or  for  whose  benefit  the  same  were  appor- 
tioned, was  in  fact  furnished  and  the  expenses  thereof  paid. 

II.  It  appears  from  the  agreed  statement  of  facts  that  the 
board  of  directors  of  the  plaintiff  and  the  district  township 

^ .  res-  ^^  Lodomillo  concurred  in  and  restored  the  terri- 

Sched^erri^  tory  in  question  to  the  latter  in  September,  1879, 
leSwhen?^ '  but  no  time  was  fixed  when  such  restoration  should 
dSbSoi  funds,  take  effect.  There  is  some  doubt  whether  section 
1796  of  the  Code  applies  to  a  case  of  this  character.  If  it  does 
then  the  restoration  did  not  take  effect  until  March,  1880. 
If  it  does  not  apply,  then  there  is  no  positive  statutory  decla- 
ration our  the  subject. 

Conceding  there  is  not,  we  think  according  to  the  scope 
and  intent  of  the  school  law,  when  there  is  no  agreement  to 
the  contrary,  the  restoration  should  not  be  regarded  as  taking 
effect  until  the  first  Monday  in  March  after  the  agreement  had 
been  entered  into.  Such  time  is  the  beginning  of  the  school 
year.  Taxes  are  then  voted  by  the  district  and  arrangements 
then  made  for  the  school. 

The  Circuit  Court  held  the  plaintiff  was  entitled  to  all  the 
money  claimed  except  that  apportioned  April  1st,  1880.  The 
taxes  had  been  levied,  collected  and  apportioned  before  the 
restoration  took  effect  except  as  just  stated. 

It  does  not  clearly  appear  when  the  warrants  were  drawn 
and  presented  for  payment.  It  is  assumed,  however,  by  coun- 
sel for. appellant  this  was  not  done  until  after  March,  1880. 
It  is  said  it  was  not  the  duty  of  the  defendant  to  pay  the  war- 
rants at  that  time,  because  there  was  not  then  any  territory 
in  Clayton  county  attached  to  the  plaintiff,  and  section  1785 
of  the  Code  is  relied  on. 

But  we  think  it  was  the  duty  of  the  defendant  to  pay  the 
money  to  the  plaintiff  because  it  belonged  to  it,  and  the  time 
of  the  demand  made  for  it  was  not  material  unless  because  of 
the  lapse  of  time  the  statute  of  limitations  had  become  oper- 
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ative,  or  there  was  samething  else  to  bar  the  right,  other  than 
the  slight  delay  in  making  the  demand  that  occurred  in  this 
case. 

AjrjflKHED. 


Steveitsv.  Oassady. 


1.  Tax  Sale :  bedbhption  bt  minob.    Real  estate  sold  for  taxes  under  i  59  nsj 

section  779  of  the  Revision  must  be  redeemed  before  the  expiration  of  86  sis] 

three  years  from  the  date  of  the  sale,  that  is,  the  time  when  the  prop- 
erty is  struck  off  to  the  bidder;  and  if  the  property  belonged  to  an  adult 
at  that  time,  the  time  of  redemption  cannot,  under  the  proTbiom  of  said 
section,  be  extended  in  favor  of  a  minor  who  should  acquire  title  to  the 
property,  either  by  conveyance  or  descent,  before  the  expiration  of  the 
tiiree  years. 

A^^peal  from  Pottawattamie  Cvremt  Oov/rt. 

Fbedat,  June  16. 

AonoN  in  equity  by  a  minor  to  redeem  real  estate  sold  for 
non-payment  of  taxes.  Judgment  for  plaintiflf  and  defend- 
ant appeals. 

DaM&y  <&  Bv/rke^  for  appellant. 

Sapp  &  Lyman^  for  appellee. 

Sebvebs,  Oh.  J. — ^This  cause  is  submitted  on  the  follow- 
ing agreed  statement  of  facts: 

"John  F.  Stevens,  the  father  of  Ira  G.  Stevens,  the  plaint- 
iflf, was,  up  to  the  time  of  his  death,  the  fee  owner  of  lots  18, 
19  and  20  in  block  4,  and  lots  13  and  14  in  block  9,  Pierce's 
addition  to  Council  BluflTs,  Iowa. 

"In  the  month  of  January,  1861,  said  lots  were  all  sold  by 
the  county  treasurer  at  a  valid  tax  sale  for  the  non-payment 
of  taxes,  which  sale  is  regular  and  its  validity  unquestioned. 

"In  June,  1863,  John  F.  Stevens  died,  leaving  surviving 
Vol.  LIX— 8 
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lum  a  widow  and  six  children,  of  which  Ira  G.  Stefvenef  was 
one,  and  by  virtue  of  which  he  ckims  the  right  to  redeem  a 
ninth  interest  in  the  property. 

^^The  tax  sale  was  made  and  certificate  issued  January, 
1861,  and  after  the  death  of  John  F.  Stevens  a  tax  deed  was 
made,  and  defendant  holds  title  under  said  tax  deed. 

"Ira  G.  Stevens  was  at  the  institution  of  the  suit  a  minor. 

"The  only  question  between  the  parties  is  one  of  law,  to- 
wit: 

"Under  the  facts  stated  has  Ira  G.  Stevens  a  right  to  re- 
deem a  ninth  interest  in  said  property?" 

The  statute  in  force  at  the  time  of  the  sale  and  under 
which  appellee  claims  the  right  to  redeem  is  section  779  of 
the  Eevision.  It  is  as  follows:  "Real  property  sold  under 
the  provisions  of  this  act  may  be  redeemed  at  any  time  be- 
fore the  expiration  of  three  years  from  the  date  of  the  sale 
*  *  *  *  provided  that  if  real  property  of  any 
minor,  married  woman  or  lunatic  be  sold  for  taxes,  the  same 
maybe  redeemed  at  any  time  within  one  year  after  such  disa- 
bility be  removed        *        *        * " 

The  general  rule  under  this  section  is  that  all  real  estate 
sold  for  non-payment  of  taxes  must  be  redeemed  before  the 
expiration  of  three  years  after  the  sale.  To  this  rule  there 
are  three  exceptions.  Where  the  property  sold  belongs  to  a 
minor,  married  woman  or  lunatic.  As  to  the  meaning  of 
the  word  sale  in  the  first  part  of  the  section  above  quoted 
there  can  be  no  doubt.  It  means  the  time  when  the  prop- 
erty is  struck  off  to  the  bidder.  From  that  time  the  period 
within  which  redemption  must  be  made  begins  to  run.  Now 
has  the  same  word  in  the  proviso  of  the  same  section  a  differ- 
ent meaning?  The  appellee  insists  that  it  has,  and  that 
it  means  completed  sale,  and  that  is  when  the  treasurer's  deed 
has  been  recorded,  as  was  held  in  Eldridge  v..  KuM^  27 
Iowa,  160,  under  section  790  of  the  Revision.  The  reasons 
for  this  construction  are  stated  in  the  case  cited,  and  it  is 
sufficient  to  say  they  do  not  apply  to  the  case  at  bar.     Indeed 
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Cole,  J.,  the  writer  of  the  opinion,  concedes  the  construction 
placed  on  the  word  sale  is  an  exception  to  the  general  rule  of 
the  statutes  relating  to  tax  sales.  In  the  case  at  bar,  in  order  to 
sustain  the  ruling  of  the  Circuit  Court,  we  are  required  to; 
place  a  different  meaning  on  the  same  word  in  the  same  sec- 
tion of  t|ie  statute  when  neither  the  context  nor  subject  mat- 
ter  justified  it. 

The  priviso  above  quoted  provides  in  terms  for  the  re- 
demption of  the  property  of  a  minor,  sold  for  taxes.  That 
is,  the  property  when  sold  belongs  to  a  minor.  It  has  no 
reference  to  the  property  owned  by  the  ancestor  of  the  minor 
when  sold.  Provision  as  to  the  redemption  of  such  prop- 
erty is  made  in  the  first  part  of  the  section.  The  result 
of  the  holding  of  the  Circuit  Court  would  be,  where  the  prop- 
erty of  an  adult  is  sold  for  taxes,  who  should  find  it  incon- 
venient to  redeem  within  three  years  from  the  sale,  he  could, 
six  months  or  less  before  the  expiration  of  such  period,  con- 
vey to  his  minor  child  and  thus  extend  the  period  for  re- 
demption until  one  year  after  such  child  attained  his  ma- 
jority. There  cannot  be  any  distinction  as  to  the  time  when 
redemption  must  be  made  between  a  minor  who  is  vested 
with  the  title  by  a  conveyance  and  where  such  title  is  vested 
by  descent  There  is  dictum  in  Bv/rtonv.  Hirdragery  18 
Iowa,  348,  which  accords  with  the  view  above  expressed. 

Revessed* 
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Rbkwiok  V.  Bakoboft  et  al. 

"w  119        1.  Bpeoiflo  Performance :  det jit  in  complying  with  decree.    In  a 

• suit  for  the  specific  performance  of  a  contract  to  convey  land,  where  the 

decree  was  that  the  plaiatiff  should  hare  a  deed  npon  making  a  cash 
payment  and  executing  certain  notes  and  a  mortgage  on  the  land  to  se- 
cure deferred  x>ayment8,  but  no  time  was  fixed  when  the  plaintiff  should 
perform  on  his  part,  held  that  his  neglecting  to  do  so  for  nine  months 
would  not  bar  his  right  to  an  enforcement  of  the  decree.  If  the  defend- 
ants desired  an  earlier  performance,  they  should  have  tendered  their 
deed  and  demanded  the  money  and  securities. 

2. : :  INTEREST  DURTNQ  DELAY.    In  this  casc  the  decree  was 

that  plaintiff  should  pay  upon  a  tender  of  the  deed,  and  it  was  held  that 
defendants  could  not  demand  interest  from  the  date  of  the  contract,  but 
only  from  the  date  of  their  tender  of  the  deed. 

3. :  SUFFICIENT  TO  COMPLY  WITH  DECREE.    Nor  could  defendants 

object  to  receiving  the  notes  tendered,  on  the  ground  that  they  were  not 
made  payable  to  the  proper  parties,  since  they  were  at  least  made  in  ac- 
cordance with  the  decree. 

4.  :  DECREE:  FORM  OF  MORTOAGB  MADE  PURSUANT  TO.     Neither 

can  defendants  be  heard  in  this  court  to  ol^'ect  to  the  mortgage  tendered 
by  plaintiff  on  the  ground  that  it  is  executed  by  him  alone,  without 
showing  that  he  was  unmarried,  or  that  it  was  given  for  purchase-money, 
since  there  is  nothing  in  the  record  showing  that  plaintiff  was  married. 
This  court  can  not  presume  that  he  was  married. 

5.  Practice  in  Supreme  Court :  argument  not  filed  in  time.    It  is 

not  the  practice  to  strike  from  the  files  an  argument  not  filed  in  time; 
but  in  such  a  case,  when  the  court  is  asked  (and  not  otherwise)  the 
costs  of  such  argument  will  be  taxed  to  the  party  filing  it,  nnkss  the  de- 
lay in  filing  has  beei|  reasonably  excu'sed. 

Appeal  from  Howard  Circuit  Court. 

Friday,  June  16. 

The  original  action  was  in  equity  for  specific  performance. 
There  was  a  decree  for  the  plaintiff,  which  upon  appeal  was 
modified  and  aflirmed  by  the  Supreme  Court.  This  appeal 
is  by  the  defendants  and  is  from  certain  allied  erroneous 
rulings  made  by  the  Circuit  Court  subsequent  to  the  modifi- 
cation and  affirmance  by  the  Supreme  Court, 
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Geo,  E.  Marsh  and  CyruB  Foreman^  for  appellants. 
Barker  <&  Bros,  and  II ,  T.  Reed^  for  appellee. 

Seeveks,  Ch.  J. — Upon  the  former  appeal  this  court  held 
the  decree  should  be  modified  as  follows:  "The  plaintiff 
should  be  required  to  pay  the  $200  cash  payment  before  con- 
veyance  and  the  deferred  payments  should  be  secured  by 
mortgage  on  the  land.  And  as  the  defendants  obtain  by  this 
modification  a  more  favorable  decree  than  that  appealed  from, 
appellee  will  be  taxed  with  the  costs  of  the  appeal."  Renwich 
V.  Bancroft^  56  Iowa,  525.  The  decree  of  the  Circuit  Court, 
except  as  modified,  was  affirmed.  This  was  a  final  desposi- 
tion  of  the  case  and  settled  the  rights  of  the  parties.  Whether 
the  defendants  could  plead  matters  occurring  subsequent  to 
the  filing  of  the  opinion  of  this  court,  which  would  make  it 
inequitable  to  enforce  it  or  estop  the  plaintiff  claiming  there- 
under^ we  have  no  occasion  to  determine.  Adwms  County 
V.  B,  cfe.  M,  R.  R.  Co.,  U  Iowa,  385. 

By  the  terms  of  the  decree  the  clerk  was  appointed  a  com- 
missioner to  execute  the  conveyance  to  the  plaintiff,  and  the 
latter  on  the  17th  day  of  December,  1881,  deposited  with 
said  clerk  the  cash  payment,  the  notes  and  mortgage,  in  com- 
pliance as  he  claimed  with  the  decree  as  modified,  and  de- 
manded a  deed,  which  the  clerk  refused  to  execute. 

On  January  23d,  1882,  the  defendants  filed  a  supplemental 
answer  and  cross-bill  and  a  few  days  thereafter  an  amendment 
thereto  was  filed.  With  the  exceptions  hereafter  stated  these 
pleadings  were  on  motion  of  the  plaintiff  struck  from  the 
files.  Was  this  prejudicial  error,  is  one  of  the  questions  to 
be  determined. 

We  do  not  deem  it  necessary  to  set  out  the  statements  con- 
tained in  the  pleadings  struck  out,  because  "they  consisted 
merely  of  a  history"  of  the  case  and  were  therefore  immate- 
rial, or  set  up  matters  which  had  occurred  prior  to  the  filing  of 
the  opinion  of  this  court.  As  to  all  which  such  opinion  must 
be  regarded  as  a  finality  in  this  proceeding.    The  12th,  13th, 
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14th  and  15th  paragraphs  of  the  supplemental  answer  were 
not  stricken  out.  The  two  first  were  immaterial,  that  is  to 
say,  no  relief  could  be  founded  thereon,  and  the  two  last  set 
up  the  laches  of  the  plaintiff  in  faiUng  to  comply  with  the 
decree  as  a  bar  to  its  enforcement. 

No  time  was  fixed  when  plaintiff  should  make  the  tender 
contemplated  in  the  opinion  of  this  court.  Hence,  it  is 
1.  BPBGirio  argued  a  reasonable  time  was  meant.  Conceding 
SejiSTS*^  this  to  be  true,  there  are  heavy  doubts  whether  a 
decree.^  delay  of  about  nine  months,  in  the  absence  of  any 
showing  of  prejqdice,  should  operate  to  bar  the  plaintiff  of  all 
rights  under  the  decree.  If  the  defendants  felt  the  delay  op- 
pressive they  should  have  tendered  a  deed  and  demanded  a 
performance.  In  the  absence  of  their  so  doing  the  objection 
now  made  is  without  merit. 

Afterward,  the  clerk  accepted  the  cash  paid  him  and  the 
notes  and  mortgages,  and  executed  the  conveyance.  Upon  its 
presentation  to  the  court  for  approval  the  defendants  made 
objections  thereto,  some  of  which  were  identical  with  those 
heretofore  determined,  and  certain  other  objections.  The  lat- 
ter only  will  be  considered. 

The  first  is  that  the  tender  of  $200  was  insufficient,  because 
the  plaintiff  was  entitled  to  interest  from  the  date  of  the  con- 

2. : :  tract,  or  if  not,  from  at  least  for  some  time  prior 

ingdeiay."*^'  to  the  tender.  As  we  understand,  this  question 
was  settled  by  the  decree  which  required  the  plaintiff  to  pay 
upon  a  tender  of  the  conveyance.  This  was  not  materially 
modified  by  the  opinion  of  this  court  under  which  the  plaint- 
iff was  entitled  to  a  conveyance.  The  defendants  probably 
would  have  been  entitled  to  interest  from  the  time  they  ten- 
dered a  conveyance. 

The  second  objection  is  that  the  notes  were  not  payable  to 
the  proper  parties.    They,  however,  were  made  payable  to  the 

^ .  g,j|n.  defendants  in  the  action,  or  at  least  in  accordance 

piywit£?£?"  with  the  decree.  It  is  said  one  of  the  payees  in 
*'®*'  the  notes  is  not  mentioned  in  the  mortgage.    But 
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this  objection  was  not  made  below  and  cannot  be  for  the  first 
time  in  this  coart. 

The  third  objection  is  that  the  mortgage  is  executed  by  the 
plaintiff^  and  it  is  not  stated  he  is  unmarried  or  that  the 

i. .  de-    mortgage  was  given  to  secure  the  purchase-money. 

mortgage"  *^'  We  do  not  find  that  any  evidence  was  offered  in 
soantto.  support  of  this  objection,  or  that  it  appeared  of 
record  that  plaintiff  was  married.  The  court  could  not  pre- 
sume he  was.  Besides,  the  mortgage  was  good  between  the 
parties.  Other  objections  were  made  to  the  deed  of  a  techni- 
cal character  which  we  do  not  deem  it  necessary  to  specific- 
ally notice,  otherwise  than  has  been  heretofore  indicated. 

A  motion  was  made  to  strike  appellee's  argument  because 

not  filed  in  time.     Such  is  not  the  practice,  but  when  asked 

6.  PBAoncB     we  will  tax  the  costs  of  such  argument  to  the 

<SiSt^'Mgu-    party  filing  it,  unless  the  failure  to  file  within 

ment  not  filed  \        .  .,     ,  ,      ,i  t         /.     i  , 

in  time.  the  time  prescribed  by  the  rules  of  the  court  has 
been  reasonably  excus^..  We  have  some  doubts  whether 
this  has  be^n  done,  but  as  appellant  does  not  ask  the  costs  of 
the  argument  taxed  to  the  appellee  the  motion  will  be  over- 
ruled. 

Affibmed. 


Digitized  by 


Google 


120  SUPKEME  OOUET  OF  IOWA, 

MunsoBf  Adm'r*  v,  Flommer. 


MUNSON,  Adm'b,  y«   Px»inQ£BB  BT  AX.. 

1,  Foroible  Detainer:  tenancy  at  will:  facts  coNSTiTtmNO. 
Where  real  property  was  ordered  sold  under  spedal  execution,  and  the 
execution  defendants  had  appealed  the  cause  to  the  Supreme  Court, 
but  the  execution  plaintiff,  who  purchased  the  property  at  the  sale,  did 
not  demand  a  sheriff's  deed,  as  he  might  have  done  under  section  3102 
of  the  Code,  but  accepted  a  certificate  of  purchase  subject  to  redemption, 
and  allowed  the  defendants  to  occupy  the  property,  hil4  that  defendants 
were  in  possession  with  the  assent  of  the  owners,  and  were  tenants  at 
will,  and  that  the  action  of  forcible  entry  and  detainer  could  not  be 
maintained  against  them  without  the  thirty  days  notice  required  by  sec- 
tion 2015  of  the  Code. 

Appeal  from,  Buoha/nwuh  (HrouU  Court. 

Friday,  Juns  16. 

AonoN  of  forcible  detainer,  lliere  was  a  trial  of  the  case 
before  a  justice  of  the  peace,  and  judgment  for  the  plaintiff. 
Upon  appeal  to  the  Circuit  Court  the  judgment  of  the  justice 
was  affirmed.    Defendants  appeal 

John  J.  Ney^  for  appellants. 
G.  E.  BafisieTj  for  appellee. 

RoTHBOoK,  J. — ^I.  The  case  was  tried  in  the  Circuit  Court 
upon  the  following  statement  of  facts  as  agreed  upon  by  the 
parties,  and  which  is  embraced  in  the  certificate  of  the  judge: 

"1st.  The  parties  agree  to  the  following  statement  of 
facts: 

"On  the  7th  day  of  November,  1879,  a  judgment  was  en- 
tered in  the  Circuit  Court  of  Buchanan  county,  Iowa,  in  favor 
of  plaintiff  and  against  defendants,  and  the  amount  of  the 
judgment  was  $1,810.30  and  cost.  The  decree  stated  that 
lot  8,  block  6,  S.  &  M's  addition  to  Independence,  Iowa,  be 
sold  to  satisfy  the  same. 


Digitized  by 


Google 


JUNE  TERM,  1883.  121 

Huxi8on»  Adm^,  ▼.  Flmnmer. 

"On  the  12th  day  of  November,  1879,  a  special  execution 
was  issued  out  of  said  court  directing  the  sheriff  to  sell  said 
property  subject  to  redempfjon.  An  appeal  was  taken  from 
said  judgment  and  decree  to  the  Supreme  Court  of  Iowa, 
prior  to  the  day  of  such  sale. 

"That  on  the  18th  day  of  December,  1879,  said  premises 
were  sold  on  said  execution  to  plaintiff,  the  purchaser,  and  a 
certificate  of  sale  issued,  which  stated  that  said  premises 
were  sold  subject  to  one  yearns  redemption. 

"On  the  14th  day  of  December,  1880,  said  plaintiff  obtained 
a  sherifPs  deed  by  virtue  of  such  sale..  Defendants  have 
held  possession  of  said  premises  since  1872,  with  plaintiffs 
knowledge,  to  the  time  of  the  trial  of  the  case  before  the  jus- 
tice from  which  this  appeal  was  taken,  to-wit:  December 
24th,  1880.  And  no  notice  to  quit  was  served  on  defend- 
ants,  except  the  three  days  notice.  On  the  27th  day  of  De- 
cember, 1881,  the  justice  rendered  judgment  in  favor  of  the 
plaintiff,  granting  the  writ  of  removal  and  judgment  for  costs 
and  soforth. 

"2d.  This  court  asks  the  opinion  of  the  Supreme  Oourt  as 
to  whether  or  not,  under  the  above  statement  of  facts,  a  three 
days'  notice  is  sufficient  to  sustain  the  action  of  forcible  entry 
and  detainer,  or  are  defendants  entitled  to  thirty  days  notice? 

"Are  defendants  tenants  at  will?" 

The  point  of  controversy  seems  to  be  whether  the  defend- 
ants were  tenants  at  will,  and  it  seems  to  be  conceded  that 
if  they  were,  the  tenancy  could  not  be  terminated  without  the 
thir4y  days  notice  required  by  section  2015  of  the  Code. 

It  appears  that  the  appeal  was  taken  after  the  special  exe- 
cution was  issued,  and  that,  notwithstanding  the  appeal,  the 
plaintiff,  without  recalling  the  execution,  or  even  demanding 
that  the  sale  be  made  absolute,  allowed  it  to  proceed  and  with- 
out demanding  a  deed,  took  his  certificate  of  sale  and  allowed 
tiie  defendants  to  remain  in  possession  during  the  period  pro- 
vided by  law  for  redemption. 


Digitized  by 


Google 


122  SUPREME  OOUBT  OF  IOWA, 

l[itiiaon«  Adm'r»  ▼.  Flummer. 

The  right  of  the  defendant  to  redeem  was  forfeited  by  the 
appeal.    Code,  §  3102. 

The  facts  in  this  case  appear  to  us  to  be  within  the  rale 
announced  in  Dobbins  v.  Laaoh^  Cctrton  <&  Co.y  53  Iowa, 
304.  In  that  case  the  plaintiff  in  execution  elected  to  leave 
the  property  in  its  original  possession  pending  the  appeal, 
and  it  was  held  that  the  possessor  became  a  tenant  at  will  be- 
cause he  was  in  possession  with  the  assent  of  the  owner^ 
The  facts  in  the  case  showing  the  assent  of  the  owner  to  the 
possession  are  stronger  than  they  were  in  that  case,  for  here 
the  plaintiff  made  no  demand  of  a  deed  at  the  sheriff's  sale, 
but  accepted  the  certificate,  while  in  that  case  the  plaintiff 
demanded  a  deed,  which  was  revised. 

II.  It  is  argued  by  the  appellee  that  the  record  as  above 
set  out  does  not  show  which  party  appealed  from  the  judg* 
ment  and  decree.  It  is  true  it  is  not  stated  in  terms  that  the 
defendants  appealed,  but  one  party  or  the  other  did  appeal, 
and  we  think  it  sufficiently  appears  that  the  defendants  were 
appellants,  as  the  plaintiff,  by  his  execution  and  sheriff's  sale, 
was  seeking  to  enforce  the  judgment  and  not  reverse  it. 

We  think  that  the  court  erred  in  holding,  under  the  &ot8 
in  the  case,  that  the  defendants  were  not  tenants  at  wilL 

Sevebssd. 
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Kennedy  v.  Delawabb  County. 

1.  Witnesses:  fees  of  in  criminal  cases:  by  whok  paid.  Section 
3818  of  Miller's  Ck>de  (chapter  207,  Laws  of  1880),  provides  that  witnesses 
for  the  defense  shall  not  in  any  criminal  case  be  subpoenaed  at  the  ex- 
pense of  the  county,  except  upon  order  of  the  court  or  judge  before  whom 
fhe  case  is  pending.  This  section  applied  to  cases  in  all  the  courts  of 
the  State,  indading  courts  held  by  justioes  of  the  peace;  and  being  a 
lat^  expression  of  the  legislatiye  power  than  section  8814  of  the  Code, 
it  must  be  construed  as  limiting  the  payment  provided  by  the  latter 
section  to  such  of  the  defendant's  witnesses  as  are  subpoenaed  after  the 
proper  order  has  been  made. 

Appeal  from  Delaware  Circuit  Cowrt. 

Feiday,  June  16. 

AonoN  brought  against  Delaware  coimtj  to  recover  certain 
witness  fees,  to  which  plaintiff  claims  he  is  entitled,  for  attend- 
ance as  a  witness  in  a  criminal  case  b^ore  a  justice  of  the  peace. 
The  action  was  commenced  before  a  justice  of  the  peace  where 
a  judgment  was  rendered  for  the  plaintiff  and  upon  a  writ  of 
error  the  judgment  of  the  justice  was  affirmed  by  the  Circuit 
Court    Defendant  appeals; 

Cha/rUa  Husted^  for  appellant. 

C.  jB.  K&rmedyy  for  appellee. 

EoTHBOOK,  J.— The  controversy  involves  the  sum  of  two 
dollars,  and  the  appeal  comes  to  us  by  a  certificate  of  the  trial 
judge,  which  states  the  question  of  law  to  be  determined  as 
follows: 

<^lst  In  a  criminal  proceeding,  before  a  justice  of  the 
peace,  wherein  the  defendant  is  adjudged  not  guilty,  is  a 
county  liable  for  the  fees  of  the  defendant's  witnesses  upon  the 
certificate  of  the  justice,  provided  for  in  section  8814  of  the 
Code  of  1878,  where  said  witnesses  were  subpoenaed  without 
the  order  provided  for  in  chapter  207,  of  laws  of  Iowa,  18th 


Digitized  by 


Google 


124  SUPREME  COURT  OF  IOWA, 

Kennedy  v.  JOelaware  County. 

Gteneral  Assembly,  and  no  order  for  the  payment  of  said  wit- 
nesses was  made  as  provided  in  said  chapter  207,  other  than 
by  the  bill  and  certificate  set  out  in  the  petition?" 

The  bill  and  certificate  set  oat  in  the  petition  do  not  show 
that  an  order  was  made  by  the  justice  of  the  peace  before  the 
witness  was  subpoenaed.  They  merely  show  that  after  the 
witness  had  attended  in  obedience  to  a  subpoena,  he  made  out 
a  bill  fgr  his  services  and  verified  it  by  affidavit,  and  the 
justice  of  the  peace  appended  a  certificate  to  the  efiect  that 
the  claim  was  true  and  correct.  It  will  be  understood  that 
we  determine  nothing  but  the  legal  question  certified,  and  we 
look  no  further  into  the  record  than  is  necessary  to  make  the 
question  intelligible.  It  should  be  intelligible  without  this. 
Section  3818  of  Miller's  Code  is  as  follows: 

^'Seo.  3818.  In  no  criminal  case  shall  witnesses  for  the  de- 
fense be  subpoenaed  at  the  expense  of  the  county,  except  upon 
order  of  the  court  or  judge  before  whom  the  case  is  pending; 
then  only  upon  a  satisfactory  showing  that  the  witnesses  are 
material  and  necessary  for  the  defense,  and  the  board,  of  super- 
visors shall  in  no  case  audit  or  allow  any  claims  for  witness 
fees  for  the  defendant  in  criminal  cases,  except  upon  order  or 
judgment  of  the  j  udge  thereof  And  such  order  may  be  made 
at  the  time  of  the  trial  or  other  disposition  of  the  case,  and 
upon  such  showing  as  the  court  may  require." 

This  section  was  enacted  by  the  Eighteenth  General  Assem- 
bly. It  plainly  provides  that  witnesses  for  the  defense  shall 
not  in  any  criminal  case  be  subpoenaed  at  the  expense  of  the 
coimty,  except  upon  the  order  of  the  court  or  judge  before 
whom  the  case  is  pending.  This  section  applies  to  eases  in  all 
the  courts  of  the  State,  including  courts  held  by  justices  of  the 
peace.  It  is  necessary  that  an  order  be  made  by  the  court  or 
judge.  An  order  is  "a  direction  of  a  court  or  judge  made  or 
entered  in  writing,  and  not  included  in  a  judgment."  Code, 
§  2922.  Appellee  contends,  however,  that  the  plaintiff  is 
entitled  to  his  fees  under  section  8814,  of  the  Code.  That 
section  requires  the  counly^  to  pay  witness  fees  in  criminal 
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cases  before  a  justice  of  the  peace,  when  the  defendant  is 
adjudged  not  guilty.  But  section  8818,  being  the  last  ex- 
pression of  the  legislative  power,  must  be  construed  as  lim- 
iting section  3814  to  such  of  the  defendant's  witnesses  as  are 
subpo^iaed  after  the  proper  order  has  been  made. 

Kevebsed. 


69    l:>5| 
95    158 

State  of  Iowa  ex  bei^  Auditob  v.  Iowa  Mutual  Aid        S  j« 
Association.  Lj»  wjl 

1.  Life  Insurance :  MUTUAii  xro  association:  how  far  subject  to 
statutory  control,  a  mutoal  aid  association,  organized  under  sec- 
tion 1160  of  Code,  for  the  insnranoe  of  its  own  members  from  loss  by 
death,  sickness  or  accident  (and  the  defendant  is  held  to  be  such  an  as- 
sociation), need  not  comply  with  tiie  provisions  and  requirements  of 
chapter  5,  title  9,  of  the  Code,  relating  to  life  insurance  companines  prop- 
erly so  called.  In  order  to  give  force  and  effact  to  section  1160,  the  word 
"  every  "  in  section  1161  must  be  limited  to  the  stock  and  mutual  com- 
panies referred  to  in  the  sections  which  follow. 

2. : :  liability  for  annual  report.  The  defendant  asso- 
ciation was  not  organized  until  April,  1881,  and  was  not  required  to 
'  make  an  annual  statement  until  January  1, 1882;  h$ld  that  an  action 
begun  in  August,  1881,  to  wind  up  the  business  of  the  defendant,  could 
not  be  sustained,  on  the  ground  that  it  had  failed  to  comply  with  the 
law  in  regard  to  making  an  annual  report. 

Appeal  from  Wapello  District  Court. 

Friday,  June  16. 

On  the  17th  day  of  August,  1881,  the  plaintiff  ex  rel.  W. 
V.  Lucas,  auditor  of  State,  filed  a  petition  in  the  Wapello 
Circuit  Court  in  substance  alleging:  That  the  Iowa  Mutual 
Aid  Association  claims  to  be  a  corporation  organized  and  ex- 
isting for  the  purpose  of  affording  financial  aid  and  benefit  to 
the  families  of  deceased  members,  and  assistance  to  members 
personally,  in  case  of  sickness  or  disability,  with  its  principal 
place  of  business  at  the  city  of  Ottumwa,  Wapello  county, 
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Iowa;  that  on  the  4th  day  of  April,  1981,  W.  B.  Bonifield, 
George  W.  Tool,  J.  E.  Fence,  George  Haw,  J.  WiUamson 
and  Messrs.  Moore  &  Hammond,  signed  and  acknowledged 
before  a  notary  public  of  said  connty  a  certain  certificate, 
which  said  persons  called  "  Articles  of  Incorporation  of  the 
Iowa  Matnal  Aid  Association  of  Ottnmwa,  Iowa;"  that  said 
certificate  so  signed  and  acknowledged  was  filed  with  the 
recorder  of  Wapello  county,  Iowa,  April  7,  1881,  and  re- 
corded, but  has  not  been  elsewhere  filed  with  any  oflScer  of 
the  State  of  Iowa;  that  said  association  adopted  by-laws; 
that  the  defendant  is  an  association  composed  of  the  per- 
sons aforesaid  as  officers,  and  E.  H.  Stiles,  Frank  Durgan, 
A.  P.  Peterson,  W.  E.  Chambers,  R.  A.  Wilson,  M.  DeCas- 
key,  S.  M.  Eobinson  and  Christopher  How  as  directors,  and 
exists  only  under  section  1091  of  the  Code  of  1873,  which 
provides  only  for  the  organization  of  incorporations  other  than 
for  pecuniary  profit,  and  only  for  the  purpose  set  forth  in  said 
section;  that  the  defendant  has  at  no  time  had  any  capital 
stock  subscribed,  in  the  sum  of  $100,000,  or  any  other  sum; 
nor  has  it  at  any  time  had  $25,000,  or  any  other  sum  of  stock 
paid  up;  or  any  sum  in  any  way  invested  in  stock,  bonds  or 
mortgages  of  any  kind;  that  it  has  deposited  with  the  Audi- 
tor of  the  State  no  securities  at  any  time;  that  before  issuing 
policies  the  said  defendant  did  not  have,  and  has  not  now,  and 
at  no  time  has  had,  applications  on  two  hundred  and  fifty  lives 
for  an  average  of  one  thousand  dollars  each,  but  wholly  disre- 
garding section  1163  of  the  Code  of  1873,  immediately  upon 
filing  said  certificate  vrith  said  recorder,  commenced  to  issue 
policies  or  certificates  of  membership,  without  any  observance 
of  section  1163  of  the  Code;  that  defendant  is  now,  and  at  all 
times  since  its  organization  has  been,  acting  entirely  indepen- 
dent of  any  of  the  laws,  regulations  and  provisions  of  chapter 
5,  title  9  of  the  Code  of  1873;  that  said  company,  its  officers 
and  servants  refuse  to  recognize  the  Auditor  of  the  State  as 
having  any  control  or  supervision  over  it,  or  any  of  its  busi- 
ness or  interests;  that  said  company  and  its  officers  fail  and 
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refuse  to  make  any  reports  to  said  auditor  of  its  business  and 
management;  that  neither  it  nor  any  of  its  officers  or  agents 
has  any  certifioate  of  any  kind  from  the  Auditor  of  State,  and 
that  in  each  and  every  particular  it  has  failed  and  refused  to 
comply  with  any  of  the  provisions  of  said  chapter  6,  title  9 
of  the  Code.  That  some  of  the  officers  of  defendant  receive 
large  salaries  for  their  time  and  services;  that  the  defendant 
has  issued  a  large  number  of  polices  of  insurance,  by  it  called 
certificates  of  membership,  on  the  lives  of  the  people  of  the 
State;  that  said  contracts  of  life  insurance  were  not  given  by 
said  persons  organizing  defendant,  only,  but  by  said  persons 
together  with  a  large  number  of  other  persons  in  no  way  as- 
sociated together  by  business  or  other  ties,  and  entire  stran- 
gers to  said  association,  who,  since  said  organization,  have 
been  induced  to  enter  into  9aid  contracts;  and  defendant 
threatens  to  continue  to  issue  said  certificates  to  all  persons  of 
the  State,  both  male  and  female,  the  only  conditions  being 
that  applicant  pass  an  examination  as  to  soundness  of  health, 
of  mind  and  body,  and  pay  the  required  fees  and  dues;  that 
defendant  insists  upon  the  right  to  so  continue  business,  and 
will  do  so  unless  restrained;  that  the  auditor  of  State  ex- 
amined into  the  condition  of  defendant,  and,  finding  it  un- 
satisfactory by  reason  of  absence  of  funds,  securities,  etc.,  he 
requested  defendant  to  comply  with  the  insurance  laws  of 
Iowa,  as  set  forth  in  said  chapter  5,  title  9  of  the  Code,  and 
that  defendant  fSEuls  and  refases  to  comply  with  said  request. 
The  plaintiff  prays  for  an  injunction  restraining  the  defend- 
ant from  doing  an  insurance  business,  and  that  the  affairs  and 
business  of  the  defendant  be  wound  up.  The  petition  sets 
out  the  articles  of  incorporation  of  the  defendant,  its  by-laws, 
application  for  membership  and  certificate  of  membership. 
From  the  articles  of  incorporation  it  appears  that  the  defend- 
ant is  organized  under  the  provisions  of  title  9,  chapter  2 
of  the  Code.  Article  four  says:  The  object  of  this  association 
is  one  of  charity,  benevolence  and  mutual  aid  among  its  mem- 
bers, and  is  intended  to  render  assistance  to  its  members,  their 
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families  and  their  friends,  by  the  collection  and  disbursement 
of  fees  and  assessments,  less  the  cost  of  maintaining  the  asso- 
cication.  Article  two,  section  1,  of  the  by-laws  says :  The  busi- 
ness and  objects  of  this  association  shall  be  to  afford  financial 
aid  and  benefit  to  the  families  and  beneficiaries  of  deceased 
m^nbers,  and  assistance  to  the  members  personally  in  case 
of  sickness  or  disability.  Article- four,  provides  for  the  election 
of  a  board  of  directors  and  the  appointment  of  a  general  agent. 
Article  six  provides:  The  expense  of  procuring  business  must 
be  met  from  the  admission  fees  and  annual  dues.  Any  por- 
tion of  such  fees  and  dues  not  used  in  procuring  business  may 
be  placed  to  the  credit  of  the  surplus  fund.  Article  seven  pro- 
vides that  applications  for  membership  shall  be  upon  printed 
blanks,  accompanied  by  a  fee  of  $10,  for  certificate  of  mem- 
bership, and  $5  additional  as  annual  dues.  It  also  provides 
for  a  local  medical  examination  for  which  a  fee  of  one  dollar 
is  to  be  paid  by  the  associatian  out  of  the  admission  fee,  if 
the  application  is  accepted;  but  if  the  application  is  rejected 
at  the  home  office,  the  applicant  is  to  pay  for  the  local  medi- 
cal examination.  Article  eight  provides  that  the  members  may 
be  divided  into  two  or  more  divisions,  limited  to  $2,000  bene- 
fit in  case  of  death,  and  $6  weekly  benefits  in  case  of  total 
disability  from  sickness  or  accident,  for  a  term  not  exoeding 
twelve  weeks  in  any  one  year.  It  also  provides  that  each  di- 
vision shall  be  divded  into  five  classes,  according  to  age.  Ar- 
ticle nine  provides  that  upon  proof  of  the  death  of  a  member 
the  directors  shall  pay  to  his  heirs  or  l^al  representatives 
the  net  result  of  an  assessment,  not  to  exceed  $2,000  in  any 
one  division. 

Article  ten  provides  that  upon  receipt  of  proofs  of  death 
of  a  member,  each  member  of  the  division  to  which  the  de- 
ceased member  belonged  shall  be  assessed  and  shall  pay  to 
the  secretary  of  the  association  a  sum  according  to  the  class 
of  which  he  is  a  member  at  the  time,  as  follows: 

Members  of  the  first  class  $  .76;  of  the  second  class  $1.00; 
of  the  third  class  $1.50;  of  the  fourth  class  $2.00,  of  the  fifth 


Digitized  by 


Google 


JUNE  TERM,  1882.  129 

Stote  cxf  Iowa  ex  sd.  Anditer  t.  Iow»  Mutoal  Aid  AssociitioD. 

class  $3.00.  Article  eleven  provides  for  the  payment  of 
weekly  benefits  to  members,  for  a  term  not  exceeding  twelve 
weeks  in  one  year,  upon  proper  certificate  of  their  total  dis- 
ability firom  sickness  or  accident. 

Article  twelve  provides  that  when  necessary  the  directors 
shall  cause  an  assessment  to  be  made  to  provide  for  the  pay- 
ment of  weekly  benefits  in  the  same  manner  and  sums  as  for 
death  benefits. 

Article  fifteen  provides  as  follows:  "A  permanent  fund 
may  be  raised  in  the  following  manner:  Firsts  from  admis- 
sion fees  and  annual  dues.  Second^  from  that  portion  of  as- 
sessments not  used  for  the  payment  of  benefits,  which  sum 
shall  be  securely  invested  by  the  board  of  directors,  and  shall 
be  for  the  following  purposes:  To  pay  benefits  without  an 
assessment,  in  which  case  the  secretary  shall  notify*  all  mem- 
bers; for  printing,  and  all  the  necessary  expense  of  manage- 
ment." Article  nineteen  provides  that  upon  proof  of  the 
death  of  a  member,  notice  shall  be  mailed  to  each  member 
of  the  assessment  due,  and  a  failure  of  a  member  to  pay 
within  thirty  days  after  such  notice,  forfeits  his  policy. 

The  application  for  membership  is  substantially  the  same 
as  is  used  by  stock  life  insurance  companies.  The  certificate 
of  membership  is  similar  to  an  ordinary  life  insurance  policy. 

The  defendant  demurred  to  the  petition  upon  the  following 
grounds: 

1.  Because  the  allegations  of  the  petition  show  that  de- 
fendant was  duly  and  legally  incorporated  under  and  by  vir- 
tue  of  the  provisions  of  the  Oode  of  1873,  particularly  under 
section  1091,  and  other  sections  in  regard  to  corporations 
other  than  pecuniary  profit. 

2.  Because  the  allegations  of  the  petition  show  that  de- 
fendant is  a  mutual  aid  association,  duly  organized  under  the 
laws  of  Iowa,  and  that  the  so-called  contracts  of  insurance  in 
the  plaintiff's  petition  mentioned,  are  the  mutual  obligations 
of  the  members  of  the  association  for  the  mutual  benefit  of 
such  member. 
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3.  Because  the  all^atlons  of  the  petition  show  that  de- 
fendant is  not  such  an  insuranoe  company  as  is  contemplated 
by  sections  1161, 1162  and  1168  of  the  Code  of  1873,  and 
that  the  provisions  of  chapter  5,  of  title  9,  of  Hie  Code  of 
1873,  do  not  apply  to  defendant."  The  court  sustained  this 
demurrer.     The  plaintiff  appeals. 

Smith  McPherBOUy  Attorney-general^  for  the  appellant. 

Moore  <&  Hammond  and  Wright^  Cummiins  <&  Wright^ 
for  the  appellee. 

Day,  J. — I.  The  defendant  claims  to  be  incorporated  un- 
der  the  provisions  of  title  9,  chapter  2  of  the  Code  of  1873, 
sections  1091  to  1102  respecting  corporations  other  than  for 
pecuniary  profit.  Corporations  for  pecuniary  profit  must 
cause  their  articles  of  incorporation  to  be  recorded  in  the  of- 
fice of  the  recorder  of  deeds  of  the  county  where  the  princi- 
pal place  of  business  is  to  be,  and  within  three  months  there- 
after must  cause  their  articles  to  be  recorded  in  the  office  of 
the  Secretary  of  State,  and  must  publish  for  four  weeks  in 
some  newspaper  convenient  to  the  principal  place  of  business, 
a  notice  stating  the  name  of  the  corporation,  the  nature  of 
the  business  to  be  transacted,  the  amount  of  capital  stock  au- 
thorized, etc.  Code,  §  §  1060,  1062  and  1064. 

Corporations  other  than  for  pecuniary  profit  are  required 
to  record  their  articles  of  incorporation  only  in  the  office  of 
the  recorder  of  deeds  of  the  county  where  the  principal  place 
of  business  is  kept,  and  a  newspaper  publication  is  not  requi- 
site.    Code,  §  1092. 

The  petition  alleged  that  a  certificate  signed  by  the  in- 
corporators was  filed  with  the  recorder  of  Wapello  county, 
Iowa,  and  recorded,  but  that  the  same  has  at  no  time  been 
elsewhere  filed  with  any  officer  of  the  State.  Still,  we  do  not 
understand  that  this  action  is  brought  to  test  the  corporate 
capacity  of  the  defendant.  Chapter  6,  title  20  of  the  Code, 
provides  the  manner  in  which  actions  shall  be  brought  to 


Digitized  by 


Google 


JUNE  TERM,  1882.  131 

Stat«  of  Iowa  ex  tel.  Autltor  y.  Iowa  Mutma  Aid  Aseociatloti. 

test  corporate  rights.  See,  also,  section  1074.  This  action 
is  brought  upon  relation  of  the  auditor,  not  to  test  the  cor- 
porate  capacity  of  the  defendant,  but  to  close  its  business  for 
an  alleged  failure  to  comply  with  the  provisions  of  chapter  5, 
title  9  of  the  Code.  For  the  purposes  of  this  case  it  must  be 
assumed  that  the  defendant  is  legally  organized  as  a  corpora- 
tion. We  do  not  deem  it  necessary  or  proper  to  enter  upon 
anfy  consideration  of  the  legality  of  the  defendant's  organiza- 
tion. 

n.  It  is  claimed  by  the  plaintiff  that  defendant  is  a  life 
insurance  company  within  the  meaning  of  chapter  5,  title  9 
of  the  .Code,  and  that  it  must  comply  with  the  provisions  of 
section  1163  of  that  chapter.  Whether  the  defendant  comes 
under  the  provisions  of  that  section,  is  the  pivotal  question 
in  this  case. 

•  Section  1161  of  chapter  5,  provides:  "Every  company 
formed  for  the  purpose  of  insuring  the  lives  of  individuals, 
whether  organized  under  the  laws  of  the  State,  or  of  any 
other  State  or  foreign  country,  shall,  before  issuing  any  poli- 
cies on  lives  within  this  State,  comply  with  the  conditions 
and  xestrictions  of  this  chapter." 

Section  116^  provides  that  all  the  stock  companies  organ- 
ized under  the  laws  of  this  State  shall  have  not  less  than  one 
hundred  thousand  dollars  of  capital  stock  subscribed,  twenty- 
five  per  cent  of  which  shall  be  paid  up  and  invested  *  * 
and  deposited  with  the  auditor  of  State  when  he  shall  issue 
to  the  company  a  cOTtificate,  etc. 

Section  1163  provides  that  companies  organized  in  this 
State,  upon  the  mutual  plan,  shall,  before  issuing  policies, 
have  actual  applications  on  at  least  two  hundred  and  fifty  in- 
dividual lives  for  an  average  amount  of  one  thousand  dollars 
each,  a  list  of  which  shall  be  filed  with  the  auditor  of  State, 
and  a  deposit  made  with  said  auditor  of  an  amount  equal  to 
three-fifths  of  the  whole  annual  premiums  on  said  applica- 
tions, etc,  when  the  auditor  shall  issue  a  certificate. 

Section  1160,  which  is  found  in  chapter  4  of  this  title  of 
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the  Code,  is  as  follows:  "Nothing  in  this  chapter  shall  be  so 
construed  as  to  prevent  any  number  of  persons  from  making 
mutual  pledges  and  giving  valid  obligations  to  each  other  for 
their  own  insurance  from  loss  by  fire  or  death,  but  such  asso- 
ciation of  persons  shall  in  no  case  insure  any  property  not 
owned  by  one  of  their  own  number,  and  no  life  except  that 
of  their  own  members,  nor  shall  the  provisions  of  this  chap- 
ter be  applicable  to  such  associations  or  companies.  *  * . 
And  such  companies  organized  under  this  section  shall  pay 
the  same  fees  for  annual  reports  as  are  now  paid  by  stock 
companies,  but  such  association  or  companies  shall  receive 
no  premiums  nor  make  any  dividends;  but  the  word  premiums 
herein  shall  not  be  construed  to  mean  policy  and  survey  fees 
nor  the  necessary  expenses  of  such  companies." 

It  would  seem  from  an  examination  of  the  articles  of  in- 
corporation and  by-laws  of  the  defendant,  that  it  falls  under 
the  provisions  of  this  section.  The  object  of  the  defendant 
as  declared  in  its  articles  of  incorporation  and  by-laws  is  to 
afford  financial  aid  and  benefit  to  the  families  and  benfidaries 
of  deceased  members,  and  assistance  to  the  members  person- 
ally in  case  of  sickness  or  disability.  The  payment  of  mem- 
bership fees,  annual  dues  and  assessments  is  required,  but 
these  are  to  be  used  in  paying  the  actual  expenses  of  the  associ- 
ation, and  the  benefits  on  account  of  death  or  sickness.  Even 
the  permanent  fund  contemplated  in  article  fifteen  of  the  by- 
laws, from  unused  admissioii'fees,  dues  and  assessments,  must 
be  used  to  pay  the  necessary  expenses  and  benefits  without 
assessment.  The  by-laws  evidently  contemplate  that  when 
there  is  enough  permanent  fund  accumulated  to  pay  a  bene- 
fit, then  no  assessment  shall  be  made.  There  is  no  possible 
way,  without  a  violation  of  the  articles  of  incorporation,  that 
any  fund  can  accumulate  for  peculation  or  division. 

It  is  claimed,  however,  by  the  appellant,  that  section  1160 
occurs  in  chapter  4,  and  that  it  affords  immunity  only  from 
the  provisions  of  that  chapter,  and  that  section  1161  is  found 
in  chapter  5,  and  applies  to  every  company  formed  for  the 
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purpose  of  insuring  lives,  and  hence  the  defendant  must  com- 
ply with  the  provisions  of  chapter  5.  Chapter  5  enumerates 
only  two  classes  of  companies,  joint-stock  companies  and  mu- 
tual companies.  It  provides  what  each  must  do,  before  it  is 
authorized  to  engage  in  business.  Section  1160  authorizes  a 
company  which  does  not  fall  under  either  designation.  Now 
it  could  not  h&ve  been  the  intention  of  the  legislature,  after 
authorizing  such  compaity  in  section  1160,  to  impose  such 
restrictions  in  sections  1161,  1162,  and  1163,  as  would  ren- 
der the  organization  impossible. 

Sections  1161  to  1163  must  not  be  so  construed  as  to  re- 
peal section  1160.  They  are  in  jpari  materia^  and  must  be 
construed  together,  and  must,  if  possible,  be  given  force  and 
effect.  In  order  to  do  this,  the  word  every  must  be  limited 
to  the  stock  and  mutual  companies  referred  to  in  the  follow- 
ing sections.  To  construe  it  as  applying  to  the  companies 
authorized  in  sestion  1160,  would  prefer  shadow  to  substance, 
and  illustrate  the  maxim  qui  hceret  in  litera^  hceret  in  cor- 
tice. 

III.  It  seems  to  be  insisted,  however,  that  even  section 
1160  of  the  Code  does  not  exonerate  the  defendant  from  mak- 
ing annual  report  and  paying  the  requisite  fee  thereon.  This 
company  was  not  organized  until  April,  1881.  It  was  not 
required  to  make  annual  statement  until  January  1,  1882. 
Code,  §  §  1141  and  1167.  This  action  was  commenced 
on  the  17th  day  of  August,  1881,  and  was  determined  in  the 
court  below  in  September,  1881.  It  follows  that  the  defend- 
ant could  not  have  been  in  default  in  this  respect  when  the 
action  was  commenced.  The  demurrer  was  properly  sus- 
tained. 

Aftibmeix 
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Babb  v.  Patrick. 

1.  Tax  Sale:  conflictino  claims  to  land:  bbcovery  of  monet  paid 
TO  REDEEM.  Where  defendant  was  the  owner  of  land,  subject  to  a  ven- 
dor's lien,  of  which  he  had  notice,  bnt  which  was  not  a  personal  demand 
against  him,  and  he  allowed  the  land  to  be  sold  for  taxes  and  afterwards 
to  be  sold  on  special  execution  in  satisfaction  of  the  vendor *s  lien,  and 
the  holder  of  the  vendor's  lien  became  the  purchaser  at  the  execution  sale, 
and  afterwards  redeemed  the  land  from  the  tax  sales,  held,  that  he  could 
not  maintain  an  action  against  the  d^ndant  to  recover  the  money  paid 
by  him  to  redeem  from  the  tax  sales. 

Appeal  from  Buchanan  Circuit  Court. 

Friday,  Junr  16, 

The  petition  in  this  case  avers  in  substance  that  the  defend- 
ant was  the  owner  of  a  certain  tract  of  real  estate,  and  that 
while  such  owner  be  neglected  to  pay  the  taxes  thereon  for 
several  years,  and  that  the  same  was  sold  at  tax  sales;  that 
during  the  time  the  defendant  was  such  owner  there  was  a 
vendor's  lien  against  the  same,  which  lien  became  the  property 
of  the  plaintifi;  that  said  lien  was  created  by  one  Hallett 
in  favor  of  Hugh  Barr,  and  was  not  a  personal  claim  against 
the  defendant,  but  of  which  defendant  had  full  knowledge; 
that  the  vendor's  lien  was  duly  established  in  an  action  be- 
tween  the  parties  hereto,  and  the  premises  were  sold  on  spe- 
cial execution  to  the  plaintiff  on  March  6,  1880;  that  on  the 
30th  day  of  April,  1881,  the  plaintiff  redeemed  from  the  tax 
sales,  and  demands  a  personal  judgment  against  the  defendant 
for  the  amount  he  paid  in  redemption.  There  was  a  demur- 
rer to  the  petition  which  was  sustained.  The  plaintiff  failed 
to  plead  over,  judgment  was  rendered  against  him,  and  he  ap- 
peals. 

C.  Barmer  and  H.  W.  Hol/many  for  appellant. 

Lake  <&  Harmony  for  appellee. 
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EoTHEOCK,  J. — It  is  tmnecesBary  to  set  ont  the  grounds  of 
the  demurrer  at  length.  They  were  to  the  eflTect  that  the  de- 
fendant being  the  owner  had  the  right  to  allow  bis  land  to  be 
sold  for  taxes,  and  that  as  the  vendor^s  lien  was  not  a  personal 
claim  against  defendant,  but  was  superior  to  the  claim  of  de- 
fendant, he  had  the  right  to  cease  paying  taxes  and  allow  the 
land  to  be  taken  in  satisfaction  of  the  vendor's  lien. 

"We  are  unable  to  conceive  any  principle,  legal  or  equitable, 
upon  which  this  action  can  be  sustained.  The  plaintiff  and 
defendant  had  conflicting  claims  or  liens  upon  the  land.  The 
plaintiff's  rights  were  adjudged  to  be  superior  to  the  defend- 
ant's title,  right,  or  claim.  See  52  Iowa,  704.  In  pursuance 
of  said  adjudication,  and  without  redeeming  from  the  tax  sales 
and  asking  that  the  amount  paid  by  him  be  included  in  the 
decree,  the  plaintiff  caused  the  land  to  be  sold  with  the  lien 
of  the  tax  sales  upon  it,  bcoame  the  purchaser  himself,  and 
afterwards  redeemed  from  the  sales,  and  seeks  to  recover  the 
amount  paid  in  a  personal  action  against  the  defendant.  "We 
think  his  claim  to  recover  may  be  answered  by  the  single  con- 
sideration that  when  this  property  was  offered  at  execution  sale, 
whoever  bid,  did  so  upon  the  theory  that  the  taxes  were  a  lien 
and  bid  that  much  less  than  he  would  have  given  otherwise 
for  the  land.  Besides  there  is  no  privity  between  these  par- 
ties. 

It  is  true  as  claimed  by  appellant  that  the  owner  of  the 
land  is  personally  liable  for  taxes  thereon.  But  in  this  case 
the  taxes  were  paid  by  the  sale  of  the  land,  and  we  know  of 
no  principle  by  which  a  third  person  may  redeem  from  the 
sale  and  sue  the  owner  for  the  amount  paid  to  redeem.  The 
cases  which  hold  that  where  a  tax  title  is  held  invalid  the 
holder  thereof  is  nevertheless  entitled  to  recover  for  the  taxes 
paid  by  him,  proceeds  upon  the  ground  that  the  owner  is  per- 
mitted to  recover  or  retain  his  land  by  performing  the  duty 
which  equity  demands  of  him,  which  is  the  payment  of  taxes 
on  the  land. 

But  that  rule  can  have  no  application  where  two  parties 
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liave  a  legal  contest  over  their  respective  rights  to  the  land, 
and  where  the  successful  party  seeks  to  recover  taxes  which 
tlie  otiier  neglected  to  pay,  or,  it  may  be,  purposely  omitted  to 
pay,  upon  the  ground  that  he  expected  to  lose  the  land.  In 
such  case  there  is  no  such  privity  between  the  parties  that 
one  can  recover  from  the  other,  on  account  of  taxes  upon  the 
property. 

Affibmed. 


MuNSON,  Adm'r,  v.  Plummer  et  al.,  and  Keppel,  Inteb- 

VENOR. 

1.  Interest:  rath  of:  agekct:  fhaud.     J.,  plamtifrs  intestate,  was 

agent  of  the  intervenor,  K.,  and,  as  such  agent,  represented  to  E.  that 
he  had  sold  E's  forty  acres  for  |1,200  to  E.,  and  requested  K.  to  forward 
to  him  a  deed  to  deliver  to  E.,  which  K.  did.  J.  did  not  sell  the  land  to 
E.,  bat  traded  it  to  him  for  the  lot  in  controversy,  estimating  the  land  at 
$1,200  and  the  lot  at  |2,000,  and  applying  the  difference  on  a  debt  due 
him  from  E.  J.  afterwards  sold  the  lot  to  defendants  for  12,000—1200 
cash  and  the  balance  in  mortgage  notes  bearing  ten  per  cent  interest 
payable  annually.  Some  of  the  notes  were  paid.  Judgment  on  fore- 
dosure  was  obtainded  in  this  cause  for  $1,113.  On  the  trial  of  the  cause 
as  between  plaintiff  and  K.,  as  intervenor,  held  that,  in  estimating  the 
amount  which  E.  was  entitled  to  recover  as  against  the  estate  of  J.  in- 
terest should  be  computed  on  the  amount  admitted  to  be  due  E.  at  the 
same  rate  that  was  received  on  the  sale  of  the  lot,  and  that  to  compute 
such  interest  at  six  per  cent  per  annum  only,  would  be  to  allow  the  estate 
of  J.  to  profit  by  his  own  fraud. 

2.  Agency:  fraudulent  mingling  of  funds:  expense  of  securing 

THE  MIXED  FUND :  LIEN.  In  the  above  case  it  was  held  Uiat,  in  the  ab- 
sence of  a  showing  that  there  were  other  creditors  of  the  estate  of  J., 
besides  the  intervenor,  or  that  there  were  no  other  funds  out  of  which 
to  reimburse  the  plaintiff,  administrator,  for  expenses  incurred  by  him  on 
behalf  of  the  estate,  for  the  purpose  of  determining  the  amount  due  ^m 
the  defendants,  establishing  the  lien,  and  recovering  to  the  estate  the 
prq;>erty,  no  part  of  such  expenses  nor  of  the  costs  of  the  intervention 
should  be  borne  by  the  intervenor,  but  that  he  should  recover  the  full 
amount  of  the  money  yet  due  him,  with  interest;  also  that  he  should 
have  a  lien  therefor  on  the  lot  in  controversy  to  the  extent  of  the  judg^ 
ment  against  the  defendants. 
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Appeal  from  BucHanan  Circuit  Court, 
Fbidat,  JuifB  16. 

The  plaintiff  brought  this  action  to  recover  the  purchase 
price  of  a  certain  lot,  and  to  foreclose  a  title  bond  given  there- 
for. The  intervenor  claimed  an  interest  in  the  amount  which 
should  be  recovered,  and  a  lien  upon  the  lot  in  question  there- 
for. Judgment  was  rendered  against  the  defendants,  in  favor 
of  plaintiff,  for  $1,113;  and  infavor  of  intervenor  for  $714.52. 
The  intervenor  appeals.     The  facts  are  stated  in  the  opinion. 

M.  Z.  Owens  and  D.  W.  Bru>ckhaH^  for  appellant. 

<7.  E.  Bansierj  for  appellee. 

Day,  J.— On  the  17th  day  of  October,  1878,  the  plaintiff 
commenced  this  action,  claiming  of  the  defendants  E.  M.  and 
J.  W.  Plummer  the  sum  of  $2,000,  and  the  foreclosure  of  a 
title  bond  executed  to  said  defendants  by  James  Jamison. 
The  defendants  answered  alleging  that  they  were  entitled  to 
certain  credits  which  had  not  been  allowed.  On  the  28th  day 
of  May,  1879,  David  Keppel  filed  his  petition  of  intervention, 
claiming  an  interest  in  the  fund  which  might  be  found  due 
the  plaintiff,  and  a  lien  therefor  upon  the  lot  described  in  the 
title  bond  to  defendants.  On  the  7th  day  of  November,  1879, 
the  cause  was  tried  as  between  the  plaintiff  and  the  defendants, 
resulting  in  a  judgment  for  $1,810.30,  with  interest  at  ten  per 
cent  and  a  foreclosure  of  the  title  bond. 

The  defendants  appealed  to  this  court,  and  on  the  2l8t  day 
of  October,  1880,  a  decision  was  rendered  modifying  the 
judgment  in  the  court  below.  See  54  Iowa,  758.  On  the 
12th  day  of  April,  1881,  the  cause  came  on  for  hearing  upon 
procedendo  from  this  court,  and  the  former  judgment  was  so 
far  modified  as  to  reduce  the  amount  of  the  judgment  and 
lien  upon  the  premises  to  the  sum  of  $1,113,  with  interest  at 
ten  per  cent  from  November  7, 1879,  the  date  of  the  original 
judgment.     On  the  6th  day  of  April,  1880,  the  plaintiff  filed 
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an  answer  to  the  petition  of  intervention,  and  on  the  16th  day 
of  Febroary,  18S1,  the  plaintiff -filed  an  amendment  to  said 
answer.  On  the  12th  day  of  April,  1881,  the  action  between 
the  plaintiff  and  intervenor  came  on  for  trial  to  the  court  as 
an  action  in  equity.  The  facts  established  as  to  the  intervenor's 
claim  are  as  follows:  On  the  27th  day  of  April,  1857,  the 
intervenor,  David  Keppel,  a  resident  of  the  State  of  Pennsyl- 
vania, placed  in  the  hands  of  his  nephew,  James  Jamison,  the 
plaintiff's  intestate,  $500  to  invest  in  land  in  Iowa.  Jamison 
invested  $400  of  said  money  in  forty  acres  of  land,  which  he 
caused  to  be  conveyed  to  David  Keppel,  and  on  the  14th  day 
of  October,  1864,  he  accounted  to  Keppel  for  the  balance  of 
the  $500  and  interest.  On  the  28th  of  June,  1872,  James 
Jamison  represented  by  letter  to  David  Keppel  that  he  had 
sold  his  forty  acrea  of  land  for  $1,200,  and  sent  him  a  deed  to 
be  executed  to  Henry  Edgecomb.  At  this  time  he  furnished 
a  statement  of  taxes  paid  amounting  to  $140,  and  that  the 
amount  due  Keppel  on  the  transaction  was  $1,060.  In  this 
letter  Jamison  said:  ^^The  payments  can  be  made  to  suit  you. 
If  you  wish  I  will  make  it  long  or  short.  Say  first  payment 
to  be  one-third  or  one-fourth  down;  balance  one  and  two  years; 
use  ten  per  cent — use  payable  annually."  On  the  10th  day 
of  October,  1872,  Jamison  wrote  Keppel  as  follows:  ^*Your 
deed  came  to  hand  all  right  Shall  remit  to  you  whenever  I 
get  it  from  the  purchaser;  it  is  all  right  the  money  was  not 
paid  at  the  time." 

Jamison  did  not  sell  the  land  to  Edgecomb,  as  he  informed 
Keppel  he  had  done,  but  he  traded  it  for  the  lot  now  in  con- 
troversy, estimating  the  lot  at  $2,000,  and  the  land  at  $1,200, 
applying  the  difference  on  a  debt  due  him  from  Edgecomb, 
and  taking  the  title  in  his  own  name.  On  the  23d  day  of 
July,  1872,  Jamison  sold  this  lot  to  the  defendant,  Elizabeth 
Plummer,  for  $2,000,  $200  cash,  and  the  balance  in  notes 
bearing  ten  per  cent  interest,  payable  annually,  the  interest  if 
not  paid  when  due  to  bear  the  same  rate  of  interest  as  the  prin- 
cipal.   Some  of  these  notes  were  paid  and  upon  the  remainder 
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of  them  the  plaintiff  recovered  the  judgment  for  $1,118,  be- 
fore reiferred  to.  On  the  amount  for  which  Jamison  repre- 
sented he  had  sold  the  land,  he  paid  Keppel,  March  29,  1878, 
$300;  May  17,  18T5,  $100;  May  25,  1877,  $14.  The  plaint- 
iff  pleaded  the  statute  of  limitations,  but,  as  that  is  not  relied 
upon  in  argument,  the  facts  respecting  it  need  not  be  stated. 

I.  The  court  below  allowed  the  intervener  but  six  per 
cent  simple  interest,  upon  the  balance  of  the  $1,060  admitted 
*  ,^..„^^^     to  be  due  him.     In  this,  we  think,  the  court  erred. 

1,  INTKRX8T  :  .  '  ' 

a«ency':  Jamison  fraudulently  traded  the  land,  instead  of 
^"^  selling  it,  and  took  the  title  in  his  own  name. 

Afterward  he  sold  the  lot  so  obtained,  and  took  notes  bearing 
ten  per  cent  interest,  payable  annually,  the  unpaid  interest 
bearing  the  same  rate  of  interest  as  the  principal.  Some  of 
these  notes  have  been  paid  him,  and  for  the  others  his  estate 
has  recovered  a  j  udgment  We  know  of  no  principle  of  equity 
which  will  enable  Jamison  or  his  estate  to  make  a  profit  out 
of  this  fraud.  Every  principle  of  equity  holds  the  estate  lia- 
Ue  to  account  for  all  that  was  received  by  Jamison  or  his  es- 
tate on  account  of  the  sale  of  the  lot.  The  estate  should  pay 
the  same  rate  of  interest  that  was  received  on  the  sale  of  the 
lot  In  other  words,  Jamison  and  his  estate  should  be  treated 
as  holding  the  notes  and  proceeds  in  trust  for  Keppel. 

II.  The  plaintiff  claimed  an  offset  to  the  intervenor's  de- 
mand, which  the  court  allowed  to  the  extent  of  $368.20.  The 
3.  agency:     ^^^^  respecting   this  claim  are  embraced  in  an 

i^fi^^f  X-  agreed  stat^nent,  which  is  substantially  as  follows : 
SSS^ttie*®'  "When  plaintiff  was  appointed  administrator,  the 

mixed  fund:  /   .  ^  **  ,  .  /» -n    -»j- 

Hea.  property  in  controversy  was  m  possession  of  E.  M. 

Plnmmer,  one  of  the  defendants,  under  a  title  bond  from 
James  Jamison,  deceased.  Said  bond  was  foreclosed  in  this 
suit  of  plaintiff  against  defendants,  upon  which  there  was  a 
trial,  the  plaintiff  having  employed  counsel,  whose  services 
were  reasonably  worth  $100.  In  the  trial  in  the  Circuit 
Oonrt  plaintiff  recovered  judgment  in  the  sum  of  $1,810. 
Upon  said  judgment  an  execution  issued,  and,  on  the  13th 
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day  of  December,  1879,  the  premises  were  sold  to  the  plaintiff, 
as  administrator.  The  plaintiff  paid  the  costs  of  the  sheriff's 
sale,  which  amounted  to  $63.95.  Plaintiff  caused  said  prem- 
ises to  be  insured  in  his  name  as  administrator,  for  which  he 
paid  $410.  On  the  29th  day  of  April,  1880,  the  plaintiff 
commenced  a  proceeding  against  the  sheriff  to  obtain  a  sher- 
iff's deed  to  said  premises  upon  the  sale,  which  services  were 
worth  $15.  The  court  refused  to  entertain  the  proceedings. 
The  defendants,  Plummers,  appealed  the  case  of  the  foreclosure 
of  the  bond  before  the  sale  on  execution  above  named,  upon 
which  appeal  the  Supreme  Court  modified  the  judgment  by 
alUwing  the  defendants  a  credit  of  about  $800  more  than  the 
Circuit  Court  allowed  them.  The  service  of  attorney  for  the 
plaintiff  in  said  appeal  matter  was  reasonably  worth  the  sum 
of  $75.  The  Supreme  Court  taxed  the  costs  of  appeal  gainst 
the  plaintiff,  for  which  he  is  liable  as  administrator,  in  the 
sum  of  $78.26,  and  $16  printing  bill.  The  administrator 
paid  $2.15  for  making  and  recording  the  sheriff's  deed  for 
said  premises,  which  deed  he  received  the  24th  of  December, 
1880.  After  receiving  said  sherift's  deed,  Plummers  refused 
to  vacate  said  premises  and  plaintiff  brought  an  action  of  forci- 
ble entry  and  detainer,  and  employed  an  attorney,  whose  fee 
was  reasonably  worth  $10.  In  said  matter  plaintiff  recovered 
judgment  against  tlie  defendants  and  paid  costs  amounting  to 
$5.75.  It  is  apparent  from  the  foregoing  statement  that  all 
these  expenses  were  incurred  by  the  administrator,  on  behalf 
of  the  estate,  for  the  purpose  of  determining  the  amount  due 
from  defendants,  establishing  the  lien,  and  securing  to  the  es- 
tate the  property.  The  primary  benefit  from  the  litigation 
ensues  to  the  estate.  The  intervener  is  entitled  to  the  payment 
of  his  claim  at  all  events,  either  in  full,  or  pro  rata^  and  the 
greater  the  amount  of  it  which  can  be  recovered  from  the  de- 
fendants, so  much  the  better  for  the  estate.  The  fact  that, 
through  these  proceedings,  the  intervener  is  enabled  to  enforce 
a  lien  against  this  property  is  not  material,  as  between  him 
and  the  administrator.     It  may  be  that  as  between  the  inter- 
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yenor  and  other  creditors  of  the  estate,  the  interyenor  should 
pay  the  costs  of  the  proceedings  through  which  he  lias 
been  enabled  to  establish  a  lien  and  become  a  preferred 
creditor.  But  it  is  not  shown  that  there  are  any  creditors 
of  the  estate.  It  may  also  be,  that  if  there  was  no  other 
property  of  the  estate  of  James  Jamison,  out  of  which 
the  administrator  conld  bereimbarsed  for  expenditures  on  be- 
half of  this  land,  he  would  be  entitled  to  have  these  disburse- 
ments allowed  out  of  the  property  in  question.  But  this  por- 
tion of  the  case  is  submitted  upon  an  agreed  statement  of  facts. 
It  does  not  appear  that  there  is  no  other  property  of  the  estate 
of  Jamison.  We  cannot  presume  that  such  is  the  fact,  nor 
finme  our  decree  upon  a  supposition  that  such  fact  may  exist. 
Inasmuch  as  no  such  fact  is  embraced  in  the  agreed  statement 
we  must  rather  presume  that  it  does  not  exist.  It  is  urged  that 
the  record  is  not  belbre  us  in  such  shape  as  to  entitle  the  inter- 
yenor  to  a  trial  de  novo.  But  this  position,  we  think,  is  not 
well  founded.  Upon .  the  record  before  us  the  iutervenor  is 
entitled  to  judgment  for  $1,060,  with  interest  compounded 
annually  at  ten  per  cent  from  July  23, 1872,  to  November  7, 
1879,  less  the  several  credits  before  referred  to  and  interest 
upon  that  sum  from  November  7, 1879,  at  ten  per  cent  per 
annum.  For  $1,113  of  this  judgment  intervenor  is  entitled 
to  a  lien  upon  the  lot  referred  to  in  the  pleadings  being  lot 
8,  block  6,  Stoughtouand  McCren's  addition  to  the  village  of 
Independence.  The  intervenor  is  also  entitled  to  the  costs  of 
intervention.  A  decree  will  be  entered  in  this  court  in  ac- 
cordance with  the  foregoing  views,  or  the  appellant  may  have 
the  cause  remanded  to  the  court  below  for  final  decree. 

Keversed. 
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Van  HaBN  v.  Smith,  Shebiff,  bt  al. 

1.  Assignment  for  Benefit  of  Creditors :  pacts  constituting:  void 

FOE  PARTIALITY.  Where  a  husband  executed  to  his  wife  an  assign- 
ment of  all  his  personal  property  (his  real  estate  beingr  encumbered  to* 
about  the  full  extent  of  its  value),  the  only  consideration  of  which  as- 
signment was  an  agreement  made  by  the  wife,  in  a  chattel  mortgage 
which  she  executed  the  next  day,  which  embraced  all  the  property  in- 
cluded in  the  assignment,  and  wherein  the  creditors  of  the  husband 
were  divided  into  three  classes,  which  creditors  she  agreed  to  pay,  giv- 
ing preference 'to  the  classes  in  their  order,  held  that  the  assignment 
and  chattel  mortgage  constituted  parts  of  the  same  transaction,  and,  in 
legal  contemplation,  amounted  to  a  general  assignment  for  the  benefit 
oi  creditors;  and  that,  as  such  an  assignment,  it  was  void,  because  it 
gave  preference  to  certain  creditors. 

2.  Fractioe:  ikbtructions:  bbbobguhedbt  judgment.    Where  there 

was  error  in  neglecting  to  submit  to  the  jury  plaintiff's  demand  for  rent, 
but  the  defendant  consented  to  judgment  for  the  highest  amount  that 
oould  hare  been  recovered  undar  the  evidence,  held  that  the  error  was 
cured  by  the  judgment. 

3. :  ORDER  OP  argument:  discretion  op  court.    Where,  upon 

the  principal  issue  in  the  case,  the  burden  of  proof  was  on  the  defendant, 
the  order  of  argument  rested  largely  in  the  discretion  of  the  court;  and 
the  fact  that  defendant  was  allowed  to  open  and  dose  the  argument  is 
no  ground  for  reversal, 

4.  Evidence :  deposition  :  reading  part  only.  Where  defendants  had 
taken  plaintiff's  deposition,  they  were  properly  allowed,  against  plaint- 
iff's objection,  to  read  a  part  of  it,  without  reading  the  whole,  for  the 
purpose  of  establishing  an  admission  on  the  part  of  plaintiff.  The  plaint- 
iff might  have  introduced  the  whole  of  it,  if  she  had  been  so  advised, 

Ajpjpeal  from  Marshall  Circuit  Court. 
Fbidat,  June  16. 

In  the  first  count  of  her  petition  the  plaintiff  alleges  that 
the  defendants  wrongfully  seized  and  converted  to  their  own 
use  a  stock  of  goods  of  which  the  plaintiff  was  the  owner, 
whereby  she  was  damaged  in  the  sum  of  $10,000. 

In  the  second  count  of  her  petition  the  plaintiff  alleges  that 
the  defendants  took  possession  of  certain  premises  of  which 
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she  was  the  owner  and  occupied  them  for  six  months,  and 
that  the  rental  thereof  was  reasonably  worth  $300.  The 
cause  was  tried  to  a  jury  which  returned  answers  to  special 
interrogatories,  and  a  general  verdict  for  the  defendant.  The 
motion  for  a  new  trial  was  overruled  as  to  the  first  count. 

Upon  the  second  count,  by  consent  of  defendant,  judgment* 
was  rendered  in  favor  of  plaintiflF  for  one  hundred  and  twenty- 
live  dollars  and   ten  dollars  costs.     The  plaintiff  appeals. 
The  material  facts  are  stated  in  the  opinion. 

Henderson^  Oam&y  and  W.  A.  Tewhibwry^  for  the  appel- 
lant. 

Boie%  &  Couch  and  Nichols  <&  JBumham,  for  the  appellee. 

Day,  J.— On  the  21st  day  of  April,  1876,  W.  B.  Van  Horn 
was  in  the  drug  business  in  the  city  of  Yinton,  Iowa.  He 
owed  debts,  secured  by  mortgages  upon  all  his  real  estate, 
which  was  encumbered  to  about  the  full  extent  of  its  value, 
amounting  to  about  $11,700.  The  defendant,  S.  H.  Watson, 
was  the  holder  of  tliis  debt  to  the  extent  ot  $2,640  and  inter- 
est, for  which  he  held  a  third  mortgage  upon  the  real  estate 
referred  to.  W.  B.  Van  Horn  also  owed  unsecured  debts 
amounting  to  about  $7,000,  of  which  $440  was  owing  to  de- 
fendant Watson.  On  the  2l8t  day  of  April,  1876,  W.  B. 
Van  Horn,  for  the  repressed  consideration  of  $7,000  executed 
to  his  wife,  the  plaintiff,  an  assignment  of  his  entire  stock  of 
goods,  wares  and  merchandise,  whether  in  store  or  in  transit, 
all  books  of  account,  and  his  personal  property  not  exempt 
f5rom  execution. 

The  plaintiff  at  that  time  had  no  property  other  than  the 
store  room  in  which  the  goods  were  kept,  valued  at  about 
$3,500.  She  paid  no  cash  consideration,  and  was  fully  aware 
of  her  husband's  financial  condition. 

She  claims  that  at  the  time  of  the  assignment,  and  in  con- 
sideration thereof,  she  agreed  unconditionally  to  pay  all  her 
husband's  unsecured  debts.    The  jury,  however,  found  speci- 
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ally,  that  the  only  agreement  made  by  the  plaintiff  in  consid- 
eration of  the  transfer  to  lier,  is  contained  in  a  chattel  mort- 
gage which  she  executed  the  next  day,  and  this  finding  is 
abundantly  supported  by  the  evidence.  This  chattel  mort- 
gage embraces  all  the  property  included  in  the  assignment  to 
the  plaintiff,  and  purports  to  be  executed  to  certain  persons 
named  in  the  schedules  "A",  "B"  and  "0". 

Schedule  "A"  embraces  thirty  creditors,  representing  debts 
amounting  to  $4,546.94.  Schedule  "B"  embraces  only  the 
defendant  "Watson,  representing  a  debt  of  $440.  Schedule 
"C"  embraces  other  creditors,  representing  debts  amounting 
to  $2,159.76. 

In  the  chattel  mortgage  the  plaintiff  agrees  to  pay:  First y 
to  the  creditors  named  in  schedule  "A"  twenty-five  per  cent 
of  their  claims,  on  the  first  day  of  June,  1876,  and  a  like  per 
cent  on  the  first  day  of  each  succeeding  month.  Second:  To 
the  creditors  named  in  schedule  "B"  on  the  first  day  of  the 
month  after,  fifty  per  cent  of  the  debts  named  in  schedule 
"A''  shall  be  paid,  ten  per  cent,  and  a  like  per  cent  on  the 
first  day  of  each  succeeding  month,  with  interest  at  ten  per 
cent.  Third:  To  the  creditors  named  in  schedule  "C"  on 
the  first  day  of  the  month,  after  the  debts  referred  to  in  sched- 
ule "B"  shall  be  paid,  ten  per  cent,  and  a  like  per  cent  on 
the  first  day  of  each  succeeding  month,  with  interest  at  seven 
per  cent.  The  creditors  named  in  schedule  "0"  are  all  rela- 
tives of  the  plaintiff,  the  bulk  of  the  debts  being  held  by  her 
father  and  sister.  On  the  14th  day  of  March,  1877,  she  exe- 
cuted a  mortgage  upon  her  real  estate,  before  referred  to,  to 
secure  these  creditors. 

The  chattel  mortgage  contains  the  following  provision: 
<<This  transfer  and  assignment  is  upon  the  further  express 
condition  and  agreement,  to-wit:  That  the  creditors  named 
in  schedule  "A"  shall  have  the  prior  and  paramount  interest 
in,  and  lien  upon,  said  property,  until  fifty  per  cent  of  their 
respective  claims,  hereby  secured,  are  paid.  Then  they  and 
the  creditors  in  schedule  <<B"  shall  stand  on  an  equality  as  to 
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the  said  property,  but  their  interest  in  and  lien  upon  it  shall 
be  paramount  to  the  creditors  named  in  schedule  ^<C".  That 
the  possession  of  all  property  herein  described  shall  continue 
with  the  grantor  until  she  is  in  default  in  some  of  the  pay- 
ments promised  by  her  for  forty  days,  and  even  then  the 
owner  of  the  payment  so  in  default  for  said  time  shall  be  en- 
titled hereunder  only  to  the  possession  of  so  much  of  said 
property  as  is  necessary  to  pay  said  payments  so  in  default 
for  said  time  *  *  *  *  *.  Any  creditor 
accepting  or  taking  any  benefit  arising  out  of  this  instrument 
or  the  agreement  between  grantor  and  W.  B.  Van  Horn, 
agrees  that  he  will  not  enforce  or  attempt  to  enforce  payment 
of  the  indebtedness  of  said  W.  B.  Van  Horn,  until  the  same 
becomes  due  imder  the  promise  of  the  grantor  to  pay  the 
same.'' 

This  chattel  mortgage  was  left  in  the  possession  of  the 
plaintiflPs  l^al  adviser  but  was  not  recorded  for  some  time. 
The  defendant,  Watson,  never  assented  to,  nor  in  any  way 
recognized  or  accepted  the  provisions  of  this  chattel  mortgage. 

On  April  28,  1876,  S.  H.  Watson  served  notice  of  action, 
and  on  May  3d  filed  petition  claiming  of  W.  B.  Van  Horn 
the  several  sums  due  from  him.  On  May  18th  Watson 
amended  his  petition  alleging  that  Van  Horn  had  disposed  of 
his  property  with  intent  to  defraud  his  creditors,  and  asking 
an  attachment,  which  was  duly  issued,  and,  on  the  same  day 
levied  upon  the  stock  of  goods  embraced  in  the  assignment 
to  the  plaintiflf.  Afterward,  pursuant  to  finding  of  a  sheriflf s 
jury  that  the  property  was  of  a  perishable  nature,  it  was  duly 
sold  by  the  sheriflFl  All  the  real  estate  of  Van  Horn  was  ab- 
sorbed by  the  mortgages,  wliich  were  prior  in  time  to  that  of 
defendant  Watson.  The  evidence  shows  clearly  that  it  was 
the  expectation  of  the  plaintiff  to  pay  the  debts  referred  to  in 
her  mortgage  out  of  the  proceeds  of  the  sale  of  the  property 
assigned  to  her.  After  the  assignment,  no  visible  change  was 
made  in  the  possession  of  the  goods,  and  the  business  was 
conducted,  apparently,  as  before. 
Vol.  LIX— 10 
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I.  The  appellant  complains  of  certain  instructions  to  the 
effect  that  the  bill  of  sale,  by  placing  the  property  of  Van 
Horn  beyond  the  reach  of  the  ordinary  process  of  the  law,  and 
driving  his  creditors  to  the  necessity  of  bringing  an  action  to 
determine  the  validity  of  plaintiff's  title,  hindered  the  credi- 
tors of  Van  Horn,  and  that  if  it  was  the  intention  of  Van  Horn 
and  the  plaintiff  to  so  hinder  and  delay  the  defendant  Watson, 
the  bill  of  sale  was  fraudulent,  and  that  if  the  so  called'  mort- 
gage was  a  part  of  the  original  transaction,  the  transaction 
was  invalid  and  void,  as  the  mortgage  evinces  purpose  to  hin- 
der the  collection  of  his  debt.  We  do  not  deem  it  necessary 
to  determine  the  validity  of  these,  and  like  instructions,  as  in 
the  view  which  we  take  of  the  case,  under  the  established  facts 
of  this  case,  the  transaction  is  void  as  to  the  defendant  Watson 
for  a  different  reason. 

The  conveyance  by  Van  Horn  to  his  wife  embraced  all  his 

available  property.     The  jury  have  found  specially  that  the 

mortffacre  contains  the  true  understandins:  and 
1.  A8SION-  o^^  ^    ,  .  1      ,.„..,  . 

MNTforben-  agreement  of  the  parties  to  the  bill  oi  sale  as  to 

tSo?- void  for"  *^®  *^"^®  ^^^  manner  in  which  to  pay  the  indebt- 
partiauty.  edness  assumed  by  plaintiff,  and  that  such  under- 
standing and  agreement  form  the  only  consideration  paid  or 
agreed  to  be  paid  by  plaintiff  for  the  goods  mentioned  in  the 
bill  of  sale,  and  that  at  the  date  of  the  bill  of  sale  in  question 
plaintiff  did  not  have,  and  both  parties  thereto  knew  she  did 
not  have,  the  means  to  pay  the  debts  of  Van  Horn,  assumed 
by  her,  as  the  same  came  due.  The  bill  of  sale,  and  the 
mortgage,  under  the  findings  of  the  jury,  constitute  parts  of 
the  same  transaction,  and,  in  le^l  contemplation  tliey  amount 
simply  to  a  general  assignment  for  the  benefit  of  creditors. 
As  a  general  assignment  for  the  benefit  of  creditors  it  is  void 
because  it  gives  a  preference  to  creditors.  It  provides  that 
the  creditors  named  in  schedule,  "A"  shall  bo  paid  fifty 
per  cent  of  their  debts  before  Watson,  who  is  embraced  in 
schedule  '*B"  shall  be  paid  any  thing;  and  that  the  creditors 
named  in  schedule  "A"  shall  have  a  prior  and  paramount 
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interest  in  and  lien  upon  the  property  nntil  fifty  per  cent  of 
their  respective  claims  are  paid.  That  a  general  assignment 
for  the  benefit  of  creditors,  which  prefers  some  is  void,  see 
BuTTOw$  V.  Zehndorfy  8  Iowa,  96;  Cole  v.  Dealhxim^  13 
Iowa,  561;  Ya/a  Patten  &  Ma/rhs  v.  Burr^  62  Iowa,  518. 
As  the  transfer  of  the  property  in  question  was  invalid,  it 
was  subject  to  seizure  as  the  property  of  W.  B.  Yan  Horn, 
for  the  satisfaction  of  the  debt  of  the  defendant. 

II.  The  plaintiff  complains  of  the  failure  of  the  court  to 
submit  to  the  jury  the  claim  of  the  plaintiff  for  rent  of  the 

premises.     The  evidence  shows  that  defendants 

2.  PBACnCE  :     * 

errorcure^"  occupied  the  plaintiff 's  premised  from  the  18th 
by  judgment,  ^f  ^^^  ^o  the  27th  of  June,  two  and  one-third 
months,  when  they  tendered  the  keys  to  the  plaintiff.  The 
highest  rental  value  placed  upon  the  premises  by  any  witness 
is  $50  per  month.  By  consent  of  defendants,  judgment  was 
rendered  in  favor  of  the  plaintiff  on  account  of  the  rent  for 
$125.  If  there  was  error  in  neglecting  to  instruct  upon  this 
issue  it  has  been  cured  by  the  action  of  the  defendants. 

III.  Upon  the  conclusion  of  the  testimony  the  court 
granted  to  the  defendants  the  right  to  open  and  close  the  ar- 

^     ffument.     This  action  of  the  court  is  assigned  as 

3.  — — -^order  ^  t> 

g{^^gjje^y  error.  The  defendants  admitted  the  taking  of  the 
^"^  goods,  but  denied  that  the  plaintiff  was  the  owner 

thereof,  and  denied  the  other  material  allegations  of  the  peti- 
tion. The  bill  of  sale,  upon  its  face,  vested  the  legal  title  to 
the  goods  in  plaintiff.  The  defense  of  the  defendants  consisted 
in  showing  the  invalidity  of  this  title.  This  was  the  principal 
issue  in  the  case  and  the  burden  of  proof,  as  to  it,  was  upon 
the  defendants.  Under  the  circumstances  of  this  case,  the  or- 
der of  argument  rested  largely  in  the  discretion  of  the  court, 
and  does  not  justify  a  reversal  unless  there  is  clearly  an  abuse 
of  discretion  and  prejudice.  See  Smithy  Toogood  cfe  Co.  v. 
Clarke^  9  Iowa,  376;  Woodward  v.  Laverty,  14  Iowa,  381; 
Viele  V.  Oemumia  Ins.  Co,,,  26  Iowa,  9  (44) ;  Ashworth  v. 
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ChubhSy  47  Iowa,  353;  Delaware  Co.  Bank  v.  Dumont^  48 
Iowa,  493. 

IV.     The  defendants  took  a  deposition  of  the  plaintiff,  and 
were  allowed,  against  the  objection  of  the  plaintiff,  to  read  a 
part  of  it  to  the  jury.     This  action  is  assiffned  as 
readtog°pit   ®"^^^-     ^  portion  of  the  deposition  of  plaintiff 
only.  ^jyj  admissible  as  containing  an  admission.     The 

case  differs  from  Kilhoume^  Jenkins  <&  Co.  v.  Jennings  <& 
Co.y  40  Iowa,  473,  cited  by  appellant,  in  which  the  deposition 
was  that  of  a  party  in  whose  favor  it  was  introduced  and  was 
not  offered  to  establish  an  admission.  Besides  the  plaintiff 
introduced  other  portions  of  her  deposition  and  might  have 
introduced  it  all  if  she  had  been  so  advised.  The  argument 
of  the  appellant  is  general,  without  division  or  specific  refer- 
ence to  the  errors  assigned.  What  we  have  said  substantially 
disposes  of  the  case.  We  discover  in  the  record  no  error 
which  could  have  operated  to  the  prejudice  of  the  plaintiff. 

Affirmed. 


Carton  &  Co.  v.  Illinois  Central  Railroad  Co. 

1.  Bailroads:  legislative  reoxtlation  of  bates:  inter-state  com- 
merce: oonstitxjtional  law.  If  the  language  of  chapter  68^  laws 
of  1874,  is  to  be  oonstrued  so  as  to  include  contracts  for  the  transporta- 
tion of  freights  to  -points  without  the  State,  then  it  is  repugnant  to  Ar- 
icle  1,  section  8,  of  the  Constitution  of  the  United  States,  which  confers 
upon  Congress  the  "power  to  regulate  commerce  with  foreign  nations 
and  between  the  states,"'  and  is  then  for  that  reason,  in  that  particu- 
lar, Toid,  and  will  not  support  an  action  brought  to  recover  of  the  de- 
fendant freights  charged  in  excess  of  the  rates  provided  in  that  act,  on 
goods  shipped  from  AcMey,  in  this  State,  to  Chicago,  in  the  State  of 
Illinois,  on  a  contract  for  through  shipment  at  a  given  rate  per  car  load. 

2. : : :  lex  loci  contractus.    While  it  is  true  that 

the  contracts  of  shipment  set  out  in  this  case  are  entire  contracts,  and 
while  it  may  be  conceded  that  the  laws  of  this  State  enter  into  and  be- 
come a  part  of  contracts  made  within  the  State,  yet  this  doctrine  must 
be  limited  to  laws  which  are  valid;  and  since  the  law  relied  on  if  appli- 
cable to  these  contracts  at  all,  is  so  far  void,  it  cannot  enter  into  and 
become  a  part  of  those  contracts.    Beck,  J.  dissenting. 
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Appeal  from  Hardin  Circuit  Cov/rt. 

Wednesday,  July  12. 

This  is  an  action  to  recover  certain  alleged  excessive 
freight  charges  paid  by  the  plaintiff  to  the  defendent  for 
transporting  grain  fix)m  Ackley  in  this  State  to  Ohicago,  Illi- 
nois.. The  cause  was  tried  in  the  court  below  without  a 
jury,  and  upon  an  agreement  as  to  facts,  and.  judgment  was 
rendered  for  the  defendant  for  costs.     Plaintiffs  appeal. 

Ruff  <&  Heed  and  Brown  <&  Carney y  for  appellants. 

John  F.  Duncomhey  for  appellee. 

KoTHRooK,  J. — I.  It  appears  from  an  agreed  statement 
of  facts  that  between  the  11th  day  of  April,  A.  D.  1875,  and 
the  14th  day  of  April,  1876,  the  plaintiffs  delivered  to  the 
defendant  at  Ackley,  Iowa,  to  be  shipped  to  Chicago,  Illinois, 
through  defendant,'  129  car  loads  of  wheat,  and'  the  defend- 
ant fixed  the' price  and  charged  for  freight  thereon  from  Ack- 
ley to  Chicago  thirty-seven  cents  per  100  pounds,  or  $74  per 
carload  of  20,000  pounds;  and  between  April  14th,  1876,  and 
March  11th,  1878,  one  hundred  and  twenty  cars  more,  for 
which  the  defendant  received  and  charged  for  shipment  the 
same  rate.  The  grain  was  loaded  at  Ackley  in  cars  fur- 
nished by  the  defendant  and  carried  through  in  bulk  to  Chi- 
cago in  a  continuous  shipment.  All  of  the  cars  were  billed 
through  from  Ackley,  Iowa,  to  Chicago,  Illinois,  and  the  de- 
fendant fixed  the  rate  of  freight  and  gave  plaintiffs  through 
shipping  receipts  to  Chicago. 

It  is  claimed  that  the  freight  thus  charged  and  paid  by  the 
plaintiffs  was  in  excess  of  that  authorized  by  the  laws  of 
Iowa  at  that  time  in  force;  that  the  distance  from  Ackley,  by 
defendant's  road,  to  Dubuque  on  the  Iowa  State  line  is  132 
miles;  and  the  distance  from  Dubuque  to  Chicago  by  defend- 
ant's line  is  202  miles,  making  a  total  distance  through  both 


Digitized  by 


Google 


150  SUPREME  COURT  OF  IOWA, 

Carton  &  Ck>.  v.  Illinois  Central  BaOroad  Co. 

states  of  334  miles,  and  that  the  rate  of  freight  fixed  by  the 
law  of  Illinois  was.  at  that  time  less  than  the  rate  fixed  by 
the  statute  of  Iowa..  Damages  are  claimed  for  the  differ- 
ence between  what  was  authorzed  by  the  law  of  Iowa  to  be 
charged  for  the  transportation,  for  the  whole  distance,  also 
for  attorney's  fees  for  prosecuting  the  action. 

It  is  claimed  by  counsel  for  the  defendant  that  the  law  of 
1.  railroads:  I^^^  ^^^^  ^^  force,  being  chapter  68  of  the  acts 
reSuiSuoS  of  of  the  Fifteenth  General  Assembly,  by  its  plain 
state  coSi?^"  language  and  meaning  had  no  application  to  con- 
stitutional"" tracts  made  for  the  transportation  of  freight  into 
other  states.  Section  three  of  that  act,  so  far  as 
applicable  to  this  case,  is  as  follows: 

"The  tariff  of  rates  established  in  the  following  schedule 
shall  be  considered  the  basis  on  which  to  compute  the  com- 
pensation for  transporting  freights,  goods,  merchandise  or 
property  over  any  kind  of  railroad  within  this  State     *     *.  " 

Some  of  us  think  this  language  excludes  contracts  for  the 
transportation  of  freight  to  points  without  the  State,  but  as 
the  plaintiffs  claim  that  these  were  contracts  made  in  Iowa 
for  through  shipments  to  Chicago,  and  that  by  tacking  the 
law  of  Blinois  to  the  law  of  Iowa  thus  making  it  one  continu- 
ous haul,  the  rate  for  the  continuous  haul  being  in  excess  of 
that  "^authorized  by  the  law  of  Iowa,  such  excess  may  be  re- 
recovered  back.  "We  think  it  is  not  necessary  to  put  a  con- 
struction upon  the  law  of  this  State  in  this  regard,  but  rest 
our  decision  upon  another  ground. 

It  is  claimed  by  the  defendant  that  whatever  construction 
may  be  put  on  the  law  of  this  State,  it  can  have  no  applica- 
tion to  shipments  of  freight  from  this  State  toother  states,  be- 
cause State  legislation  of  that  character  is  void  as  being  con- 
trary to  Article  1,  Section  8,  of  the  Constitution  of  the  United 
States,  which  confers  upon  Congress  the  power  "to  regulate 
commerce  with  foreign  nations,  and  among  the  several  states.'* 
Now  if  this  position  be  correct  it  is  needless  to  enter  into  a 
discussion  of  all  the  questions,  so  elaborately  and  ably  discus- 
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sed  by  counsel  in  this  case.  If  the  law  of  Iowa,  conceding 
that  it  contemplates  the  control  or  regulation  of  shipment  of 
freight  to  other  states,  is  in  that  particular  void,  as  being  an 
infraction  of  the  federal  Constitution,  it  cannot  be  enforced, 
and  the  defendant  was  not  bound  to  obey  it,  and  could  fix  its 
own  freight  tariflf,  and  the  plaintiflEs  cannot  recover  for  a  vio- 
lation of  the  statute,  whatever  other  rights  they  may  have. 

It  is  not  claimed  that  the  fixing  of  rates  of  freight  shipped 
from  one  State  into  another  is  not  a  regulation  of  commerce. 
"Any  regulation  of  the  transportation  of  freight  upon  the  high 
seas,  the  lakes,  the  rivers,  or  upon  the  railroads,  or  other  arti- 
ficial channels  of  communication,  is  a  regulation  of  com^^erce 
itselt"  The  City  of  Ootmcil  Bluffs  v.  The  K.  C,  St.  J, 
<&  C.  B.  B.  Co.^  45  Iowa,  338.  This  has  been  repeatedly 
held  by  the  Supreme  Court  of  the  United  States.  Beading 
Bailroad  Co,  v.  Penneylvaniay  15  Wallace,  232;  Passen- 
ger Laws^  7  Howard,  283;  State  of  Pennsylvania  v. 
WheeUng  Bridge  Co.^  18  Howard,  421 ;  Gibbons  v.  Ogden, 
9  Wheat,  1. 

There  is  a  line*  of  cases  determined  by  the  Supreme  Court 
of  the  United  States,  which  hold  that  it  is  competent  for  the 
states,  in  the  absence  of  legislation  by  Congress,  to  legislate 
respecting  inter-state  commerce.  But  those  cases  have  been 
such  as  relate  to  bridges  or  dams  across  streams  wholly 
within  a  State,  police  laws,  laws  relating  to  pilots  of  vessels, 
health  laws,  and  the  like.  See  Gooley  v.  Board  of  Wardens^ 
12  Howard,  299;  Oilman  v.  Philadelphia^  3  Wallace,  713. 

But  that  court  has  always  held  that  the  power  to  enact 
laws  upon  subjects  in  their  nature  national,  and  not  merely 
local,  is  exclusively  with  Congress.  In  Gooley  v.  Board  of 
WardenSy  supra^  it  is  said:  "Whatever  subjects  of  this  power 
are  in  their  nature  national  or  admit  of  one  uniform  system 
or  plan  of  regulation,  may  justly  be  said  to  be  of  such  a 
nature  as  to  require  exclusive  legislation  by  Congress.'' 

That  the  act  of  this  State  assuming  that  its  object  and 
purpose  was  to  control  and  regulate  the  shipments  of  freight 
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to  other  states  is  of  the  character  last  defined,  appears  to  us 
to  be  very  clear,  and  we  are  not  without  authority  upon  this 
question,  and  from  a  source  which  so  far  as  questions  in- 
volving the  construction  of  the  Federal  Constitution  are 
involved,  are  binding  upon  this  court,  and  all  other  courts  in 
the  Union. 

The  legislature  of  the  State  of  Pennsylvania  enacted  a  law 
imposing  a  tax  upon  freight  taken  up  within  the  State  and 
carried  out  of  it,  or  taken  up  without  the  State  and  carried 
within  it.  The  Pennsylvania  Kailroad  Company  refused  to 
pay  the  tax  upon  the  ground  that  the  law  was  unconstitu- 
tional and  void,  in  conflict  with  the  Constitution  of  the 
United  States  which  ordains  that  ^^Congress  shall  have 
power  to  regulate  commerce  with  foreign  nations  and  among 
the  several  states."  In  the  case  of  the  State  Freight  Toob,  15 
Wallace,  232,  involving  the  validity  of  this  act,  it  was  held 
that  the  tax  imposed  thereby  was  upon  the  freight  carried, 
and  that  it  was  a  regulation  of  inter-state  transportation  or 
commerce  among  the  states.  The  court  in  that  case  say:  "If, 
then,  this  is  a  tax  upon  freight  carried  between  states  and  a 
tax  because  of  its  transportation,  and  if  such  tax  is  in  effect 
a  regulation  of  inter-state  commerce,  the  conclusion  seems  to 
be  inevitable  that  it  is  in  conflict  with  the  Constitution  of 
the  United  States." 

In  Henderson  v.  The  Mayor  of  New  Tork^  92  U.  S.,272, 
the  following  language  is  used:  "It  is  said,  however,  that 
under  the  decisions  of  this  court  there  is  a  kind  of  neutral 
ground,  especially  in  that  covered  by  the  regulation  of  com- 
merce, which  may  be  occupied  by  the  State,  and  its  legisla- 
tion be  valid  so  long  as  it  interferes  with  no  act  of  Congress, 
or  treaty  of  the  United  States.  Such  a  proposition  is  sup- 
ported by  the  opinions  of  several  of  the  judges  in  the  Pas- 
senger Cases;  by  the  decisions  of  this  court  in  Cooley  v.  The 
Board'  of  Wwrdens^  12  Howard,  299;  and  by  the  cases  of 
Crandall  v.  Nevada^  6  Wall.,  35 ;  and  Gilman  v.  Philadel- 
phia^ 3  Wall.,  713.    But  this  doctrine  has  always  been  con- 


Digitized  by 


Google 


JUNE  TERM,  1882.  153 

Carton  &  Co.  t.  Ulinois  Central  Railroad  Go. 

troverted  in  this  court,  and  has  seldom,  if  ever,  been  stated 
without  dissent.     These  decisions,  however,  all  agree,   that    I 
under  the  commerce  clause  of  the  Constitution,  or  within  its  / 
compass,  there  are  powers,  which,  from  their  nature,  are  ex-  ) 
dusive  in  Congress;  and  in  the  case  of  Cooley  v.  The  Boa/rd^ 
qf  WardenSj  it  is  said  that  whatever  subjects  of  this  power 
are  in  their  nature  national,  or  admit  of  one  uniform  system 
or  plan  of  regulation,  may  justly  be  said  to  be  of  such  a 
nature  as  to  require  exclusive  legislation  by  Cougres^." 

In  the  case  of  JRaih^oad  Company  v.  Maryland,  21  Wall., 
456,  it  was  determined  that  the  charter  of  the  Baltimore  and 
Ohio  Railroad  Company  for  constructing  and  operating  a 
branch  railroad  from  Baltimore  to  Washington,  upon  a  stipu- 
lation contained  in  the  charter  that  the  company  should  pay 
the  State  of  Maryland  one-fifth  of  the  amount  of  money  re- 
ceived for  the  transportation  of  passengers,  was  not  an  infrac- 
tion of  the  Federal  Constitution  as  being  a  regulation  of 
inter-state  commerce.  It  is  there  said:  "The  exercise  of 
power  on  the  part  of  the  State  is  very  different  from  the 
imposition  of  a  tax  or  duty  upon  the  moyements  or  operations 
of  commerce  between  the  states.'  Such  an  imposition,  whether 
relating  to  persons  or  goods,  we  have  decided  the  states  can- 
not make,  because  it  would  be  a  regulation  of  commerce  be- 
tween the  states  in  a  matter  in  which  uniformity  is  essential 
to  the  rights  of  all,  and  therefore  requiring  the  exclusive 
legislation  of  Congress." 

In  that  case  the  State  of  Maryland  in  granting  the  charter 
especially  reserved  the  right  to  part  of  the  earnings  of  the 
road,  and  the  power  to  do  so  was  upheld  upon  the  principle 
that  if  the  State  had  itself  built  the  road  and  operated  it,  it 
would  have  been  entitled  to  its  earnings.  * 

The  cases  of  State  v.  Munn,  94  TJ.  S.,  118;  C,  B.  cfe  Q. 
R.  B.  Co.  V.  Iowa,  Id.,  155;  and  Peck  v.  C,  <&  N.  W.  B. 
B.  Co,y  Id.,  164,  do  not  appear  to  us  to  sanction  the  validity 
of  acts  of  the  State  legislature  regulating  the  transportation 
of  freight  and  passengers  between  the  states.    They  merely 
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determine  the  power  of  the  states  to  fix  reasonable  warehouse 
charges,  and  reasonable  charges  for  transportation  of  freight 
within  the  boundaries  of  the  states  respectively,  and  that 
when  such  power  is  exercised,  although  it  may  incidently 
aflfect  commerce  between  the  states,  yet  the  laws  of  the  states 
are  not  regulations  of  inter-state  commerce,  because  of  such 
incidental  results.  That  it  was  not  intended  in  those  cases 
to  uphold  legislation  like  that  under  consideration  in  this  case 
it  appears  to  us  is  conclusively  shown  by  the  reasoning  in  the 
later  cases  of  Uall  v.  De  Cuivy  95  U.  S.,  485 ;  and  B.  R. 
Co.  V.  Hannenj  Id.,  465. 

II.  It  is  urged  with  great  earnestness  that  these  con- 
tracts of  shipment  are  entire  contracts,  and  having  been  en- 

^ tered  into  in  Iowa,  the  laws  of  this  State  entered 

——:  lex  loci  into  and  became  a  part  of  the  contracts,  and  the 
contractus.  '^  ' 

statute  fixing  the  rate  governed  the  price  for  the 
entire  distance.  This  rule  is,  no  doubt,  correct  when  ap- 
plied to  a  valid  enactment  of  the  legislature  of  a  State  where 
a  contract  is  entered  into,  and  no  one  doubts  the  power  of  a 
common  carrier  to  bind  itself  to  ship  freight  beyond  State 
lines  or  even  to  foreign  countries  and  beyond  the  terminus 
of  its  line  of  transportation.  Under  such  a  contract  it  is 
everywhere  held  that  the  carrier  is  bound  to  perform  his  con- 
tract, and  is  liable  for  loss,  by  negligence.  But  this  position  ' 
of  counsel,  it  seems  to  us,  begs  the  question,  because  if  the 
law  of  Iowa  under  consideration  is  an  unauthorized  regula- 
tion of  inter-state  commerce  it  cannot  enter  into  and  become 
part  of  any  contract.  This  position  of  counsel  forcibly  illus- 
trates the  correctness  of  our  conclusion  that  the  law  in  ques- 
tion, if  held  to  have  been  intended  to  operate  upon  inter-statt 
trafl^,  is  directly  and  palpably  contrary  to  the  constitution  of 
the  United  States.  If  the  law  entered  into  and  became  part 
of  the  contract  of  shipment  we  would  have  a  law  of  Iowa 
which  would  control  and  regulate  the  transportation  of 
freight,  not  only  to  the  remotest  parts  of  the  states  and  ter- 
ritories of  this  country,  but  extending  to  all  the  nations  of 
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the  earth  to  which  lines  of  common  carriers  extend,  and  to 
which  local  carriers  may  undertake  to  transport  goods.  That 
such  legislation  is  national  in  its  character  it  seems  to  ns 
mnst  be  conceded. 

K  we  are  correct  in  these  views  there  is  but  little  more 
necessary  to  be  said.in^this  case.  The  plaintiffs  claim  to  re- 
cover because  the  amount  of  freight-money  exacted  by  the 
defendant  was  in  excess  of  the  rate  fixed  by  the  law  of  Iowa. 
The  contract  of  shipment  was  an  entirety.  It  cannot  be 
severed  and  made  to  apply  partly  to  the  shipment  in  Iowa  and 
partly  to  that  in  Illinois.  It  was  the  right  of  the  defendant 
to  disr^ard  any  laws  which  sought  to  regulate  shipments  to 
points  without  the  State,  and  make  its  own  contracts.  Hav- 
ing done  so,  the  plaintiffs  cannot  recover  under  any  State  law, 
simply  because  it  is  void  as  being  repugnant  to  the  Federal 
Constitution.  Whether  the  plaintiffs  are  entitled  to  any  re^ 
lief  independent  of  the  statute,  we  do  not  determine,  because 
that  question  is  not  in  this  case. 

Affirmed. 

Beoos:,  J.,  dissenting. — I.  I  am  unable  to  concur  in  the 
arguments  and  conclusions  announced  in  the  preceding  opin- 
ion of  the  court  prepcured  by  Mr.  Justice  Rothbook.  The 
case  is  one  of  great  importance,  as  the  decision  affects  the  in- 
terests of  all  the  people  of  the  State.  This  consideration  has 
stimulated  me  in  its  careful  examination  with  the  purpose 
of  preparing  an  extended  discussion  of  the  doctrines  which, 
in  my  opinion,  should  control  the  decision  of  the  important 
questions  involved  in  the  case.  But  I  am  unable,  within  the 
limited  time  which  other  judicial  duties  permit  me  to  devote 
to  the  case,  to  carry  out  my  purpose,  and  I  am  compelled  to 
limit  myself  to  a  brief  statement  of  the  principles  upon  which 
I  base  my  dissent  to  the  opinion  of  the  majority  of  the  court. 

n.  It  is  shown  by  the  record  before  us  that  the  defend- 
ant received  the  grain  shipped  by  plaintiffs  for  transporta- 
tion to  the  city  of  Chicago.     A  contract  was  then  entered 
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into  by  the  defendant  for  the  carriage  of  the  grain  from 
Ackley  to  Chicago.  This  contract  was  made  in  Ackley  and 
is  therefore  subject  to  the  laws  of  this  State  applicable  thereto. 

III.  It  is  competent  for  the  State  to  enact  the  statute  in 
question,  unless  it  should  be  found  to  be  in  conflict  with  the 
Constitution  of  the  United  States,  as  a  i;pgulation  of  commerce. 

The  statute  is  not  in  conflict  with  the  federal  constitution 
for  the  following  reasons: 

IV.  Conceding  the  statute  has  the  effect  to  regulate 
commerce,  it  is  enacted  in  the  exercise  of  a  power  which  is 
vested  concurrently  in  the  State  and  National  governments. 
And  as  it  is  not  in  conflict  with  any  law  of  the  United  States, 
and  as  Congress  has  not  enacted  any  statute  upon  the  subject,  it 
cannot  be  regarded  as  an  encroachment  upon  the  authority 
of  the  general  government.  Until  Congress  assumes  the  ex- 
ercise of  its  authority  over  the  subject  of  the  statute  in  ques- 
tion, the  State  is  free  to  legislate  upon  it. 

V.  In  my  opinion  regulations  of  commerce  which  im- 
pose burdens  and  restrictions  thereon,  are  only  forbidden  to 
thd  State  by  the  Constitution  of  the  United  States. 

The  states  are  free  to  enact  all  laws  which  will  aid  in  se- 
curing the  expeditious  and  cheap  transportation  of  property 
used  in  the  oomn^erce  of  the  country.  Of  this  character 
are  statutes  providing  for  the  construction  of  the  mediums 
of  transportation  of  property,  for  its  protection  while  in 
transit,  and  for  the  protection  of  the  means  of  transportation 
used  by  common  carriers.  Enactments  prescribing  the  du- 
ties and  obligations  of  carriers  are  of  the  same  character  and 
class. 

It  must  be  remembered  that  railroads  do  not  constitute 
commerce.  They  are  means  used  by  commerce.  The  cor- 
porations operating  them  are  common  carriers;  employed  in 
the  commerce  of  the  country.  Burdens,  impediments  and 
restrictions  may  be  imposed  upon  commerce  by  these  com- 
mon carriers.  This  may  be  done  by  unnecessary  delays  and 
unreasonable  and  unjust  charges  for  carrying  goods,  and  the 
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like.  Statutes  which  remove  burdens  aud  restrictions  imi 
posed  in  this  way  upon  commerce,  which  protect  it  from 
unjust  exaction  by  common  carriers,  are  not  regulations  of 
commerce  within  the  contemplation  of  the  Constitution  of  the 
United  States.  The  statute  of  the  State  brought  in  question 
in  this  case  is  of  this  character.  It  was  intended  and  it  op- 
erated to  protect  and  stimulate  conamerce  by  preventing  op- 
pression, and  discriminating  charges  for  the  transportation  of 
property  used  in  the  commerce  of  this  country. 

These  conclusions,  in  my  opinion,  are  bas.ed  upon  doctrines 
well  established  by  decisions  of  the  United  States  Supreme 
Court  and  of  this  court 


Dicken  v.  Mobgan.  se  i57| 

116    708 


1.  Praotioe:  exception  to  decree  in  equity:  trial  db  novo..  In 

equitable  actions  triable  anew  upon  appeal,  it  is  not  necessary  to  take 
an  exception  to  a  decree  in  order  to  entdUe  a  party  to  a  trial  de  novo  in 
this  court. 

2.  Contract:  saub  of  land:  partial  failure  of  coNsmsRATioN. 

Where  plaintiff  sold  land  to  the  defendant,  and  for  $100  of  the  con- 
sideration agiBcd  to  procure  the  establishment  of  a  highway  along  one 
side  of  the  land,  which  he  failed  to  do,  held^  in  an  action  to  recover  a 
balance  of  the  purchase-money  of  the  defendant,  that  he  could  not  re- 
cover the  $100. 
8.  Highway:  establishment  of:  irregularity:  res  adjudicata. 
Where  plaintiff  agreed  to  procure  for  defendant  the  establishment  of  a 
highway,  but  in  the  proceedings  there  was  a  slight  irregularity,  and 
afterwards,  in  an  action  against  the  road  supervisor,  there  was  a  trial 
involving  the  validity  of  the  road,  and  the  opening  of  the  same  was 
X>erpetually  eigoined,  held  that  this  must  be  regarded  as  an  abjudica- 
tion binding  upon  the  public,  and  all  persons  interested  including  the 
plaintiff,  that  no  roadwais  legally  established.    Adaks,  J.,  dissenting. 

Appeal  from  Jiinggold  District  Court. 

Wednesday,  July  12. 

AcnoN  to  foreclose  a  mortgage.    The  defendant  for  answer 
avers  a  partial  failure  of  consideration.     The  undisputed 
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facts  are  that  the  defendant  purchased  of  the  plaintiff  eighty 
acres  of  land;  that  he  paid  two  hundred  dollars  in  cash  and 
gave  his  notes  for  $900,  and  a  mortgage  upon  the  land  to  se- 
cure them;  that  he  paid  the  full  amount  except  one  note  for 
two  hundred  dollars.  The  defendant  claims  that  the  price  of 
the  land  was  $1,000;  that  the  plaintiff,  however,  as  a  part  of - 
the  trade  agreed  to  procure  the  establishment  of  a  highway 
across  one  side  of  the  land;  that  in  consideration  that  he 
would  do  so  the  defendant  agregd  to  give  him  $100,  making 
the  whole  amount,  $1,100,  or  $900  in  addition  to  the  $200 
paid  down;  he  further  claims  that  the  plaintiff  failed  to  pro- 
cure the  establishment  of  the  highway. 

The  plaintiff  claims  that  the  purchase  price  of  the  land  was 
$1,100.  He  admits  that  be  promised  incidentally  to  procure 
the  establishment  of  the  highway,  but  denies  that  any  part 
of  the  $1,100  was  the  consideration  for  doing  so.  He  further 
denies  that  he  has  failed  to  procure  the  establishment  of  the 
highway. 

The  court  found  that  of  the  $1,100  the  sum  of  $1,000  was 
the  purchase  price  of  the  land,  and  the  sum  of  $100  was 
agreed  to  be  paid  >%&  the  consideration  for  procuring  the 
establishment  of  the  highway.  The  court  also  found  that 
the  plaintiff  had  failed  to  procure  it,  and  rendered  a  decree  ac- 
cordingly.    The  plaintiff  appeals. 

Laughlin  and  Campbell^  for  appellant. 
Askren  and  Sjpence^  for  appellee, 

RoTOBOcK,  J. — I.     No  exception  was  taken  to  the  decree, 
and  the  defendant  insists  (hat  without  such  exception,  no  ob- 
jection can  be  properly  raised  to  it  in  this  court 
*excepSoufo'   He  cites  Roberts  v.  CasSj  27  Iowa,  225.    But 

decree  In 

equity :  trial   that  was  an  action  at  law.     The  case  before  us  is 

denovo. 

an  equitable  action,  triable  anew  upon  appeal. 
In  Phipps  V.  Penn^  23  Iowa,  30,  a  doubt  was  expressed 
whether  under  the  Bevision  an  exception  to  the  decree  in  an 
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equitable  action  should  not  be  taken  to  justify  a  trial  upon 
appeal.  But  it  does  not  appear  to  have  ever  been  so  held. 
We  see  nothing  in  our  present  statute  upon  the  trial  of 
equitable  actions  which  requires  such  exceptions  to  be  taken. 
II.  We  are  inclined  to  think  that  the  evidence  sustains  the 
defendant's  proposition  that  the  sum  of  $100  of  the  $1,100 
wag  to  be  paid  to  the  plaintiff  as  the  consideration  for  his 
agreement  to  procure  the  establishment  of  the  highway.  We 
come  then  to  the  question  as  to  whether  he  performed  his 
2.  coktract:  affreement.    Proceedinffs  were  instituted  for  the 

sale  ot  land :    ^  ^ 

^^tfarture  establishment  of  a  highway,  and  they  appear  to 
tion.  have  been  regular  except  in  one  respect.     A  pe- 

tition signed  by  the  plaintiff  and  twenty-one  others  was  filed 
in  the  auditor's  office.  A  commissioner  was  appointed  to 
examine  the  proposed  road  and  report.  The  commissioner 
made  the  examination,  laid  out  the  road,  and  recommended 
its  establishment  A  day  was  fixed  by  the  auditor  for  final 
hearing.  Upon  the  day  fixed  it  appeared  that  no  claims  for 
damages  had  been  filed  and  that  no  objections  were  made. 
The  auditor  accordingly  made  an  order  that  the  road  be  es- 
tablished. At  the  next  meeting  of  the  board  of  supervisors 
the  action  of  the  auditor  was  approved. 

Before  proceeding  to  consider  the  objection  urged  by  the 
defendant  to  the  validity  of  the  establishment  of  the  road,  we 
will  state  that  according  to  the  abstract  the  road  described  m 
the  record  introduced  in  evidence  does  not  appear  to  be  the 
road  in  controversy,  but  a  different  road,  running  parallel  to 
the  road  in  controversy  and  a  mile  farther  south.  But  no 
allusion  is  made  to  this  fact  by  counsel  on  either  side.  They 
have  assumed  in  their  arguments  that  the  road  described  in 
the  abstract  of  the  record  is  the  road  in  controversy,  and  the 
witnesses  seem  to  regard  it  as  the  same  road.  We  have  con- 
cluded, therefore,  that  a  mistake  was  msAe  in  printing  the 
abstract,  that  the  word  southeast  was  used  where  the  word 
nortJieast  was  intended. 

Proceeding  upon  this  theory,  we  come  to  the  consideration 
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of  the  objection  \irged  by  the  defendant  against  the  validity 
of  the  establishment  of  the  road.  Section  934  of  the  Code 
provides  that  the  auditor  in  appointing  a  day  for  final  hear- 
3  moHWAr  •  ^^S  ^^^  appoint  a  day  not  less  than  sixty,  nor 
ment  of^ir-  ™^^  ^*^  ninety  days'  distant.  The  appoint- 
JwlSSu^i.  ^^^^  was  i^d®  February  27th,  1875,  and  the 
^^  day  appointed  for  final  hearing  was  May  29,  1875. 

The  auditor,  probably  not  observing  that  March  has  thirty- 
one  days,  appointed  a  day  for  final  hearing  ninety-one  days 
distant.  The  defendant  contends  that  this  being  so,  the  audi- 
tor, on  the  day  appointed  for  final  hearing,  had  lost  all  juris- 
diction, and  that  his  order  made  on  that  day  was  void,  and 
that  no  subsequent  approval  of  the  board  could  make  it  valid. 

Whether  this  position  be  correct  or  not,  we  do  not  think 
it  necessary  to  determine.  That  the  action  of  the  auditor 
was  irregular,  and  erroneous,  to  say  the  least,  must  be  ad- 
mitted. It  appears  that  in  the  year  1877  one  Cooper  com- 
menced an  action  to  enjoin  one  Bamsey,  the  road  supervisor, 
from  opening  the  road  in  controversy,  and  that  after  the  sub- 
stitution of  J.  H.  Morgan,  as  party  defendant,  there  was  a 
trial  involving  the  validity  of  said  road  and  the  opening  of 
the  same  was  perpetually  enjoined. 

This  must  be  regarded  as  an  adjudication,  binding  upon 
the  public,  and  upon  all  persons  interested,  that  no  road  was 
legally  established.  The  proper  party  defendant  was  before 
the  court  to  test  the  question  as  to  whether  or  not  the  road 
was  a  legal  highway.  The  plaintiffs  obligation  bound  him 
to  procure  a  highway,  not  merely  upon  paper,  but  one  which 
could  be  opened  and  traveled.  In  this  he  failed.  It  is  no 
answer  to  this  position  to  say  that  he  was  not  a  party  to  the 
action  for  the  injunction.  He,  as  well  as  the  whole  public, 
was  represented  by  the  supervisor  of  roads,  and  is  bound  by 
the  decree.  Besides  it  appears  that  he  had  actual  notice  of 
the  pendency  of  the  action,  and  the  evidence  pretty  conclu- 
sively shows  that  he  caused  a  notice  to  be  served  on  Cooper 
to  open  the  road  through  his  land.*    The  road  supervisor  was 
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the  representative  of  the  public,  and  the  only  person  author- 
ized by  law  to  open  the  road,  and  the  injunction  is  a  com- 
plete bar  to  any  further  proceedings  involving  the  validity  of 
the  road.  The  plaintiffs  obligation  was  to  procure  the  es- 
tablishment of  the  road,  not  subject  to  be  defeated  by  any 
legal  proceeding,  either  by  injunction  or  certiorari.  It  hav- 
ing  been  judicially  determined  that  the  road  cannot  be  opened^ 
we  think  the  defendant  should  not  be  required  to  pay  the 
consideration  he  agreed  to  pay  therefor. 

Affirmed. 

Adams,  J.,  disaentmg, — I  think  that  the  evidence  shows 
that  the  plaintiff  procured  the  establishment  of  a  road  accord- 
ing to  his  agreement.  It  is  true  the  auditor  erred  in  appoint- 
ing for  final  hearing  a  day  ninety-one  days  distant.  But  his 
action  was  not,  I  think,  for  that  reason  void.  He  had  ac- 
quired jurisdiction  to  appoint  the  day,  and  the  most,  I  think, 
that  can  be  said  is  that  his  action  by  reason  of  the  error  in 
appointing  the  wrong  day  was  subject  to  be  annulled  upon 
certiorari.  If  I  am  correct  in  this,  it  follows  that  the  action 
not  being  annulled,  the  road  became  a  legal  road.  After  the 
lapse  of  twelve  months,  the  time  within  which  a  writ  of  cer- 
tiorari could  issue,  the  error  was  wholly  immaterial.  If,  at 
that  point  of  time,  this  action  had  been  brought,  the  defend- 
ant could  not  have  successfully  maintained  that  the  plaintiff 
had  not  procured  the  establishment  of  the  road;  there  was, 
then,  a  point  of  time  when  the  plaintiff  had  performed  hi& 
agreement.  It  did  not  become  unperformed  by  what  after- 
wards transpired,  nor  did  the  plaintiff  become  estopped  from: 
saying  that  he  had  performed  his  agreement.  The  action  for 
an  injunction  brought  by  Cooper  against  Bamsey  did  not 
have  that  effect,  because  the  plaintiff  Dicken  was  not  a  party 
to  it. 

Vol.  LIX— 11 
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PORSYTHB  V.  MoMintTT  BT  AL. 

1.  Fraotioe:  dismissal  of  actiok:  statutb  construed.  Sections 
2844  and  2845  of  the  Code  of  1873  apply  equally  to  actions  at  law  and  suits 
in  equity,  and  thereunder  it  is  not  competent  for  the  court,  on  its  own  mo- 
tion, to  dismiss  a  cause  in  equity  without  pr^udice,  after  it  has  been 
finally  submitted  on  the  evidence.  In  such  case  the  defendant  is  entitled 
to  a  decision  upon  the  merits,  so  that  the  judgement  may  bar  another  ac- 
tion for  the  same  cause.    Bbck,  J.,  disienUng. 

Appeal  from  Decatur  Cirowit  Court. 
Thitbsdat,  July  13. 

AcmoN  for  the  partition  of  real  estate.  The  plaintiff 
claimed  to  own  the  undivided  one-sixth  part  thereof.  This 
was  denied  bj  the  defendants.  Upon  the  issne  thus  joined 
there  was  a  trial  to  the  court,  and  from  the  jndgment  the  de- 
fendants appeal. 

Harvey  <&  You/ng^  for  appellants. 

No  appearance  for  appellee. 

Sebvebs,  Ch.  J. — This  cause  was  submitted  to  the  court 
upon  the  pleadings  and  evidence  introduced  by  the  plaintiff 
and  it  was  taken  under  advisement.  Afterward  there  was 
entered  the  following  decree.  "  The  court  finds  that  plaintiff 
has  failed  to  prove  title  in  said  cause  and  dismisses  said  cause, 
without  prejudice,  at  plaintiff's  costs."  "We  understand  this 
to  mean  that  plaintiff  had  failed  to  establish  that  he  owned 
any  portion  of  the  land  in  controversy,  and  the  court  there- 
fore, that  is  because  of  a  failure  of  proof,  dismissed  the  action 
without  prejudice  to  the  right  of  the  plaintiff  to  bring  an- 
other suit.  To  this  the  defendant  excepted.  The  only  ques- 
tion we  are  required  to  determine  is  whether  the  couft  after 
the  final  submission  of  an  equity  cause  has  the  power  to  dis- 
miss the  same  without  prejudice — that  is  so  that  an  action 
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which  has  been  so  submitted  will  not  bar  another  action 
brought  to  recover  the  same  thing. 

The  statute  provides:  <<  An  action  may  be  dismissed  and 
snch  dismissal  shall  be  without  prejudice  to  a  future  action: 

1.  By  the  plaintiff  before  the  final  submission  of  the  case 
to  the  jury,  or  to  the  court,  when  the  trial  is  by  the  court. 

2.  By  the  court  when  the  plaintiff  fails,  to  appear  when 
the  case  is  called  for  trial. 

3.  By  the  court  for  want  of  necessary  parties,  when  not 
made  according  to  the  requirement  of  the  court 

4.  By  the  court  on  the  application  of  some  of  the  defend- 
ants, when  there  are  others  whom  the  plaintiff  fails  to  prose- 
cute with  diligence. 

6.  By  the  court  for  disobedience  by  the  party  of  an  or- 
der concerning  the  pleadings  or  any  proceedings  in  the  ac- 
tion. In  all  other  cases  upon  the  trial  of  the  action  the  de- 
cision must  be  upon  the  merits.     Code  §§  2844,  2845. 

It  is  clear  the  ruling  of  the  court  cannot  be  sustained  un- 
der the  statute,  for  the  reason  the  statute  does  not  contem- 
plate that  the  court,  on  its  own  motion,  can  dismiss  a  cause 
without  prejudice,  after  it  has  been  finally  submitted.  When 
evidence  has  been  introduced  and  the  cause  is  submitted  to 
the  court,  the  decision  must  be  on  the  merits.  A  decision 
on  the  merits  is  a  final  disposition  of  tlie  cause  and  consti- 
tutes a  bar  to  another  action.  That  this  is  so  at  law  will 
probably  be  conceded.  Now  is  there  one  rule  of  practice 
in  actions  at  law  and  another  in  equity  causes? 

All  forms  of  actions  are  abolished  and  proceedings  in  a 
civil  action  must  be  either  at  law  or  chancery.  Code,  §  2607. 
The  pnactice  in  each  is  prescribed  by  statute  and  when  no 
exception  is  made  the  provisions  of  the  statute  apply  equally 
to  both.  Sections  2844  and  2845  of  the  Code  must  apply  to 
both  actions  at  law  and  in  equity,  for  clearly  neither  is  ex- 
cepted. This  being  so  there  would  be  the  same  propriety  in 
saying  they  applied  solely  to  equity  as  there  is  to  say  they 
affect  actions  at  law  alone. 


Digitized  by 


Google 


164  SUPREME  COURT  OF  IOWA, 

Forsythe  t.  McMorty. 

We  have  examined  the  evidence  and  find  the  court  found 
correctly,  that  the  plaintiff  failed  to  establidi  any  title  to  the 
premises  in  controversy,  and  therefore  the  defendants  were 
entitled  to  a  decision  on  the  merits.  The  court  erred  in  dis- 
missing the  action  without  prejudice. 

Reyebsed. 

Beck,  J. ^  dissenting. — ^The  petition  in  this  case  alleges  that 
plaintiff  is  the  owner  of  an  undivided  one-sixth  of  three  tracts 
of  land  which,  under  the  statute,  he  inherited  from  his  de- 
ceased wife,  who  inherited  from  her  father,  Joshua  McMurty, 
an  undivided  one-third  of  the  same  lands.  Attached  to  the 
petition  is  an  abstract  of  the  title  appearing  of  record,  which 
shows  that  Joshua  McMurty  entered  two  of  the  tracts,  and 
John  McMurty  entered  the  other.  The  defendants  in  their 
answer  deny  all  the. allegations  of  the  petition.  The  cause, 
upon  the  order  of  the  court,  was  tried  upon  written  testimony, 
and  after  the  proof  had  been  submitted  the  court  took  the 
case  under  advisement.  John  McMurty,  brother  of  Joshua, 
testified  that  the  tract  of  land,  the  patent  for  which  was  is- 
sued in  his  name,  was  intended  for  Joshua,  who  furnished 
the  money  to  make  the  entry,  and  that  he,  with  his  wife,  sub- 
sequently conveyed  the  land  to  Joshua.  There  is  evidence 
showing  the  death  of  Joshua,  the  death  of  plaintiff's  wife, 
that  she  was  a  daughter  of  Johsua,  and  other  facts  establish- 
ing title  in  plaintiff  to  the  one-sixth  of  the  land,  if  the  title 
thereof  was  in  Joshua.  But  the  record  fails  to  show  that 
the  title  deeds  and  patents  of  the  land  were  offered  in  evi- 
dence. The  court  finding  upon  the  evidence  that  plaintiff 
had  failed  to  establish  title  to  the  land,  dismissed  the  peti- 
tion without  prejudice.  "We  are  authorized  to  infer  that  the 
failure  occurred  through  oversight  and  that  the  court  was 
satisfied  plaintiff  held  a  valid  title  or  an  equity  in  the  land. 

Courts  of  chancery  will  dismiss  a  bill  without  prejudice 
when  there  is  ''a  slip  or  mistake  in  the  pleadings  or  in  the 
proof,"  and  for  like  causes.     2  Daniels  Ch.  Plead,  and  Prac., 
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p.  994.  In  my  opinion  under  this  familiar  mle  prevailing  in 
equity,  the  Circuit  Court  rightly  dismissed  plaintiffs  bill 
without  prejudice  to  his  right  to  prosecute  another  action. 

The  foregoing  opinion  of  the  majority  of  the  court  is  based 
upon  the  statutes  therein  cited.  In  my  judgment  these 
statutes  are  not  intended  to  limit  the  power  of  the  court  of 
chancery  to  grant  the  relief  to  which  the  plaintiff,  under  the 
rules  prevailing  in  that  forum,  is  entitled.  And  I  think 
when,  under  the  rules  of  equity,  it  appears  that  plaintiff  has 
the  right  to  the  dismissal  of  his  action  without  prejudice, 
these  statutes  do  not  cut  off  that  right,  which  pertains  to  the 
reliefs  not  to  theybrm  of  proceedings. 

The  statute  (Code,  §  2507),  abolishes  all  distinction  per- 
taining  to  the  forms  of  actions.  This  does  not  reach  rights 
and  remedies.  They  exist  unchanged  as  prescribed  by  the 
rules  of  equity.  As  we  have  seen  equity  declares  that  in  a 
case  of  this  character  the  plaintiffs  bill  shall  be  dismissed 
without  prejudice.  Sections  2844  and  2845  must,  therefore, 
be  understood  as  applicable  alone  to  actions  at  law.  If  they 
be  held  applicable  to  actions  in  chancery  it  follows  that  the 
powers  of  the  court  of  equity  is  thereby  abridged  and 
familiar  relief  granted  in  that  forum,  to  attain  the  ends  of 
justice,  is  prohibited.  But  this  is  not  the  purpose  and  spirit 
of  the  provision  of  the  chapter  of  the  Code  wherein  the  sec- 
tions relied  upon  by  the  majority  of  the  court  are  found. 

In  my  opinion  the  judgment  of  the  Circuit  Court  ought 
to  be  affirmed. 
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Sebsok  bt  al.  t.  Johns  et  au 

1.  Taxation:  ▲ssbssmskt  of  ulnd:  yirwiko  the propkbtt:  8Tatutb 
G0N8TBUBD.  (Jnder  secdon  720  of  the  Rension  (Code,  Sec  812)  it  is 
not  necessary  to  the  validity  of  an  assessment  of  real  property  that  the 
assessor  shall  personally  examine  the  land. 

2. : :  coRRBcnoN  by  auditor:  bubdbn  of  pboof.    In  an 

action  to  set  aside  a  tax  deed,  where  in  the  description  of  the  land  on  the 
assessment  roll  as  returned  by  the  assessor,  the  letters  **SW**  hare  been 
changed  to  '*N£/*  and  there  is  evidence  tending  to  show  that  the  change 
was  made  with  aathority  by  the  deputy  auditor  (Rer.  747),  and  the  roll 
so  changed  has  been  regarded  as  correct  in  all  subsequent  records  and 
proceedings,  including  the  sale  of  the  land  for  taxes,  the  burden  of  proof 
is  upon  the  plaintiff,  whose  duty  it  was  to  see  that  the  land  was  properiy 
assessed,  to  show  that  the  assessment  as  shown  by  the  dianged  roU  was 
unauthorized  and  void. 

3.  Tax  Sale :  FBAtno :  bvtdknob.    Proof  that  there  were  three  bidders  at 

a  tax  sale,  and  that  they  did  not  bid  one  against  another,  is  not  sufficient 
evidence  to  establish  a  fraudulent  combination  among  them. 

4.  Taxation:  unequal:  bbsidents  and  kon-besidbkts.    Wh^:«  no 

fraud  is  shown,  and  it  appears  only  that  improved  lands  were  not  as- 
sessed as  high  in  proportion  as  unimproved,  but  that  no  discrimination 
was  made  between  the  unimproved  lands  of  residents  and  non-residents, 
the  assessment  was  not  void,  under  the  ordinance  of  1787,  or  the  act  of 
Congress  admitting  the  State  of  Iowa  into  the  Union.  Day,  J.,  iU^enU 
in  part^  basing  his  opinion  on  his  view  of  the/octo. 

Ajppealjrom  Grundy  Circuit  Court. 

Thubsday,  July  18. 

The  plaintiffs,  claiming  to  be  the  owners  of  certain  real  es- 
tate, brought  this  action  to  set  aside  a  tax  title  to  the  same  on 
the  grounds:  ^^ First j  that  there  was  no  assessment;  Second^ 
that  there  was  a  fraudulent  combination  among  the  purchas- 
ers at  the  tax  sale;  Thirds  that  there  was  no  assessment  to 
the  unknown  owners  in  tracts  of  forty  acres  corresponding  to 
the  smallest  government  subdivisions  as  required  by  law; 
and  Fourthy  that  the  owners  being  non-residents  of  the  State 
the  assessment  was  at  a  greater  value  than  the  property  of 
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residents.     There  was  a  trial  to  the  court  and  the  petition 
dismissed.     The  plaintiffs  appeal. 

Alford  <&  OateSy  for  appellants. 

TT.  F.  Allen^  for  appellees. 

Sebvebs,  Ch.  J. — 1.  Eighty  acres  of  the  land  in  contro- 
versy is  in  section  29,  township  97,  range  15.  The  owners  be- 
L  AB8K98-  ing  unknown  the  land  in  said  section  was  assessed 
YiewiMthe  *  to  the  unknown  owners  in  quarter-section  tracts, 
statute.  '  the  value  being  fixed  at  four,  dollars  per  acre. 
When  the  assessment  was  returned  to  the  board  of  supervis- 
ors it  was  rejected  by  the  board  and  the  assessor  directed  to 
assess  the  same  in  forty  acre  tracts.  This  he  did,  and  made 
return  thereof  to  the  board,  and  on  such  asaefisment  the  taxes 
were  levied.  The  second  assessment  was  made  by  fixing  the 
value  of  each  forty  acre  tract  at  the  same  value  per  acre  as 
had  been  done  at  the  first  assessment.  There  was  no  new 
examination  made,  and  in  fact  the  assessor  did  not  at  any 
time  personally  examine  the  land.  It  is  said  such  assess-  , 
ment  is  void  because  the  statute  then  in  force  required  the 
assessment  to  be  made  at  the  cash  value  of  the  land,  having 
due  regard  to  its  quality,  location,  natursd  advantages  and 
other  elements  of  value.  Bev.,  §  720.  The  argument  is 
that  the  assessor  could  not  comply  with  the  requirements 
of  the  statute  unless  he  examined  the  land  and  determined 
its  value  in  accordance  with  the  requirements  of  the  statute. 
It  may  be  the  assessment  was  irregular  but  we  do  not  believe  . 
it  was  void.  A  literal  compliance  with  the  statute,  if  a  per- 
sonal examination  of  each  forty  acre  tract  is  required  would 
necessitate  that  the  comers  and  boundaries  thereof  should  be 
ascertained.  The  aid  of  a  surveyor  would  be  necessary,  and 
this  would  require  more  time  than  the  assessor  is  allowed  by 
law  to  complete  the  assessment.  We  do  not  believe  the  i 
assessor  is  required  to  personally  examine  each  forty  acre 
tract,  but  of  necessity  he  must  arrive  at  the  value  from  in-  \ 
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formation  derived  from  others,  having  regard,  however,  to 
the  elements  of  value  prescribed  by  statute.  If  he  makes 
.  mistakes  in  this  respect,  as  he  may  do,  ample  opportunity 
,  is  given  the  owner  to  have  the  same  corrected. 

One  forty  acre  tract  of  the  land  in  controversy  is  the  NW 
J  of  the  NE  ^  of  section  31,  township  87,  north  of  range  16, 
west. 

The  whole  northeast  quarter  was  omitted  by  the  assessor 
imd  not  assessed  by  him.     When  he  made  the  second  assess- 

J ^y^  ment  and  returned  the  roll  to  the  board  of  super- 

aumto^r^ur-  visors  there  was  contained  therein  the  following: 
den  of  proof,  ujf^^  gW  31,  87,  15,48  30-100  acres."  The 
number  of  acres  was  correctly  stated.  At  some  time,  and  by 
some  person,  after  the  assessment  roll  had  been  returned  to 
the  board  of  supervisors,  there  was  written  with  a  pencil  over 
the  letters  "SW"  the  letters  «NE"  so  that  thereafter  the  land 
assessed  appeared  on  the  roll  to  be  in  the  northeast  quarter 
instead  of  the  southwest  quarter  as  returned  by  the  assessor. 
No  change  was  made  in  the  value  fixed  by  the  assessor.  The 
statute  in  force  at  the  time  the  assessment  was  returned  au- 
thorized the  auditor  to  'kjorrect  any  clerical  or  other  error  in 
the  assessment  or  tax  book."  Rev.,  §  747.  The  auditor  tes- 
tified he  believed  the  alteration  or  correction  in  the  assess- 
ment had  been  made  by  his  deputy.  It  is  true,  his  evidence 
is  not  of  a  certain  or  decided  character,  but  there  is  nothing 
contradictory  thereto.  The  assessment  roll,  as  corrected,  has 
been  at  all  times  on  file  in  the  auditor's  office  aiid  the  land 
was  described  in  the  tax  books  and  sold  as  described  in  the 
corrected  assessment  roll.  There  is  no  evidence  tending  to 
show  the  land  was  assessed  or  taxed  more  that  once.  Under 
the  circumstances  we  are  forced  to  conclude  the  correction 
vras  made  by  the  deputy  auditor.  That  he  was  authorized 
to  do  so  there  is  no  doubt  The  fact  that  the  roll  as  corrected 
has  remained  on  file  as  a  record  in  the  auditor^s  office,  and 
that  it  has  been  regarded  in  the  subsequent  proceedings  as 
correct,  casts  upon  appellants  the  burden  of  showing  that  it 
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was  incorrect  and  that  the  taxes  assessed  on  the  land  were  in- 
equitable or  unjust  This  they  hare  failed  to  do.  Besides 
this,  it  was  the  duty  of  the  owner  to  see  that  this  land  was 
properly  assessed,  and  the  statute  then  in  force  provided  that 
no  error  or  irregularity  in  the  assessment  shall  render  the 
taxes  invalid  or  aflTect  the  title  of  anyone  claiming  under  a 
tax  deed.  It  may  be  conceded  the  corrected  assessment  was 
irregular.     It  was  not,  we  think,  void.  * 

II.  There  were  three  bidders  at  the  tax  sale  and  they  did 
not  bid  against  each  other,  and  this  constitutes  the  only  evi- 
8.  TAX  sale:   dence  there  was  of  a  fraudulent  combination.    We 

evideuce.  feel  constrained  to  say  this  evidence  is  not,  in  our 
opinion,  sufficient.  Fraud  cannot  be  presumed,  but  the  con- 
trary presumption  must  be  indulged  in  the  absence  of  evi- 
dence. It  might  well  be  that  each  bidder  obtained  all  the 
land  he  wanted  without  the  necessity  of  bidding  against  any- 
one else. 

III.  Conceding  the  land  in  controversy  belonged  to  non- 
residents  and  that  it  was  assessed  at  a  greater  value  than 
4.  AflssssMSNT  similar  land  belonging  to  residents,  is  the  tax  ti- 

eqnai:  resi-'    tie  void  Under  the  ordinance  of  1787,  or  the  act 

dents  aod 

non-wsidents.  of  Congress  admitting  the  State  of  Iowa  into  the 
Union?  We  are  not  prepared  to  say  if  such  an  assessment 
was  objected  to  at  the  proper  time  and  manner  it  could  be 
sustained;  but  we  do  not  believe,  under  the  facts  in  this  case, 
the  title  of  the  purchaser  at  the  tax  sale,  by  reason  thereof,  is 
void.  The  authorities  cited  by  counsel  for  the  appellant  do 
not  go  to  this  extent.  Fraud  is  not  alleged  or  shown,  nor  is 
it  claimed  there  was  an  actual  intent  to  discriminate  against 
non-residents.  At  most,  it  appears  the  improved  lands  of 
residents  were  not  assessed  as  high,  in  proportion,  as  the  un- 
improved lands.  No  discrimination  was  made  between  the 
unimproved  lands  of  residents  and  non-residents.  For  aught 
that  appears,  the  relative  value  of  the  improved  and  unim- 
proved lands  was  erroneous  only.  Under  such  circumstances 
a  correction  or  abatement  should  have  been  applied  for  as 
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provided  for  by  law.  The  aasesBineiit  and  levy  were  not  void 
and  for  the  correction  of  the  error,  ihe  remedy  provided  by 
law  is  ample  for  the  complete  protection  of  the  tax  payer. 
Cooley  on  Taxation,  628, 

Affirked. 

Dat,  J.,  dU$enting.  I  cannot  concur  in  so  much  of  the 
foregoing  opinion  as  pertains  to  the  NW  UE,  31,  87,  15. 
The  evidence  shows  that  the  assessor  made  two  assessments. 
In  the  first  assessment  the  lands  of  unknown  owners  were  as- 
sessed in  tracts  of  160  acres.  In  this  assessment  the  whole  of 
1^  NE  ^  of  section  31, 87, 15,  was  omitted.  The  assessor  was 
then  directed  to  re-assess  the  lands  of  unknown  owners  in  tracts 
of  forty  acres.  He  made  a  re-assessment  in  tracts  of  forty 
acres  in  which  also  the  whole  of  the  NE  J  of  section  31,  87, 
15,  was  omitted.  In  this  assessment  the  following  appeared: 
"in^,  8W,  31,  87,  15,  number  of  acres  48.30,  value  per  acre 
$4,  total  valuation  $192.70.'^  Over  the  letters  "SW"  there  is 
now  written  in  pencil  the  letters  "NE."  The  evidence  does  not 
show  when  this  was  done.  Mrl  Willoughby,  who  was  county 
auditor  in  1869,  expresses  the  opinion  that  it  was  done  in  July, 
1869,  and  that  the  letters  are  in  the  handwriting  of  his  deputy. 
That  the  assessor  in  fact  assessed  the  K W,  S W  and  the  change 
was  not  made  to  correct  a  mistake  in  the  work  of  the  asses- 
sor is  evident  from  the  fact  that  the  whole  of  the  ^E  ^  of  sec- 
tion 31  was  omitted  from  the  assessment,  and  from  the  further 
fact  that  the  number  of  acres  attached  48.30,  is  fractional. 
The  evidence  shows  that  the  !N  W,  SW  is  fractional,  but  that  the 
KW  If  £  is  not.  Besides,  if  this  assessment  is  treated  as  an 
assessment  of  the  NW,  inE  then  the  NW,  SW  is  lefl  without 
assessment.  It  is  not  competent  for  the  deputy  auditor  thus 
to  shift  an  assessment  from  one  tract  to  another.  Mr.  Wil- 
loughby,  the  county  auditor,  testified  as  fallows:  "We,  my 
deputy  and  I,  corrected  together  the  most  of  the  assessor's 
books,  part  of,  not  all  *  *  * .  Sometimes  when  we  found 
that  the  assessor  had  not  properly  described  the  tract  of  land, 
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we  corrected  the  description,  and  sometimes  we  did  not  *  *  . 
80  far  as  this  land  is  concerned  we  did  not,  fVom  the  fact  that 
it  is  entered  here  as  fractional,  when  the  NE  ^  Is  not  frac- 
tional." It  is  very  clear  to  me  that  the  writing  in  pencil,  if 
done  by  the  deputy  auditor,  did  not  correct  a  clerical  or  other 
error  of  the  assessor.  The  error  of  the  assessor  was  in  omit- 
ting from  assessment  the  whole  of  the  NE  J  of  section  31. 
This  error  could  not  be  corrected  by  changing  the  NW,  8W 
of  section  31  to  the  NW,  NE  of  section  31.  The  only  eflfeet 
of  this  would  be  to  include  a  part  of  the  NE  and  exclude  an 
equal  part  of  the  SW.  In  my  (pinion  there  never  was  any 
assessm^Qt  of  the  NW,  NE  section  31,  and  as  to  it  the  judg- 
ment of  the  court  below  should  be  reversed. 


159    171 
111    17o| 


1.  Jurisdiction:  circuit  court:  dbhurrbr.  Where  an  action  against 
an  adminisfcrafcor,  which  might  have  been  brought  in  probate,  is  in  fact 
brought  in  the  Oircoit  Court  as  an  action  at  law,  the  court  has  juiisdic* 
tion,  and  a  demurrer  will  not  lie.  The  remedy  of  the  defend^t  is  to 
move  the  court  to  transfer  the  cause  to  the  probate  docket.  Ashlock 
V,  Sherman  t  56  Iowa,  811,  followed.  Button  p.  Laws,  55  Iowa,  710, 
distinguished. 

Appeal  from  Linn  Cvrouit  Cowrt. 

TnimsDAY,  Jtjlt  13. 

Thb  petition  states  plaintiff  recovered  a  judgment  against 
the  Burlington,  Cedar  Bapids  and  Minnesota  Bailway  Com- 
pany which  remains  whoUj  unpaid.  That  an  execution  is- 
sued on  said  judgment  and  the  sheriff  was  unable  to  find  anj 
property  on  which  to  levy,  whereupon  demand  was  made  <mi 
theoffioers  of  said  company  to  point  out  property  belonging 
to  the  company  upon  which  the  execution  could  be  levied, 
but  said  offic^TS  failed  and  refused  to  do  so*    That  defendant 's 
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intestate,  George  Green,  waa  the  owner  of  a  large  number  of 
shares  of  stock  in  die  company,  but  that  he  had  never  paid 
therefor.  The  object  of  the  action  is  to  compel  the  estate  of 
George  Green  to  pay  for  said  stock  and  that  the  same  be  ap- 
plied in  satisfaction  of  the  amount  due  the  plaintiff.  The 
relief  asked  in  the  petition  is  as  follows:  ^^Plaindff  there- 
fore prays  judgment  *  *  ♦  as  claimed,  the 
same  to  be  allowed  by  the  court  as  a  claim  against  said  es- 
tate." The  petition  was  duly  verified.  The  defendant  de- 
murred thereto  on  the  ground:  ^'The  supposed  cause  of 
action  in  said  petition  set  forth  is  a  claim  against  the  estate 
of  George  Green,  deceased,  in  probate  and  no  action  at  law 
can  be  maintained  thereon."  The  demurrer  was  sustained 
and  plaintiff  appeals. 

P.  Henry  Smythe  <&  SotIj  for  appellant. 

Subiardj  Clark  <k  Dawley^  for  appellee. 

Seevees,  Oh.  J. — I.  The  ground  of  demurrer  to  the  pe- 
tition is  that  the  action  is  at  law  and  that  it  should  have 
been  brought  in  the  Probate  Court.  The  Circuit  Court  has 
common  law  jurisdiction  and  also  sits  as  a  Probate  Court 
The  action  was  therefore  brought  before  the  right  judge  and 
in  the  right  court,  but  the  complaint  is  that  it  was  not  en- 
titled and  brought  as  an  action  or  claim  in  probate.  In 
As/dock  V.  Sherman^  56  Iowa,  311,  it  was  held,  such  ques- 
tion could  not  be  raised  by  demurrer,  but  that  the  only  rem- 
edy was  to  move  the  court  to  transfer  the  cause  to  the  proper 
docket.    Following  that  case  this  cause  must  be  reversed. 

It  is  said  by  counsel  that  there  is  a  conflict  between  the 
case  cited  and  Hutton  v,  LawBy  55  Iowa,  710;  but  we  do 
not  think  this  is  so.  Had  a  motion  to  transfer  this  cause 
been  made  and  sustained  the  effect  would  have  been  pre- 
cisely the  same  as  the  action  of  the  court  in  Button  v.  Lomn. 
In  that  case  the  court  on  its  own  motion  directed  the  ad- 
ministrator to  account  to  the  Probate  Court.    This  amounted 
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to  a  transfer  of  so  much  of  the  canse  to  that  conrt.  The  ac- 
tion did  not  abate,  but  remained  pending  in  the  proper  court. 
The  effect  of  sustaining  the  demurrer  in  this  case  would 
be  to  abate  the  action  and  compel  the  plaintiff  to  commence 
anew.  Counsel  for  the  appellee  insist  the  action  is  not 
against  William  Green  as  administrator,  but  against  him 
personally,  and  therefore  the  demurrer  was  properly  sustained. 
It  is  sufficient  to  say  no  such  point  is  made  in  the  demurrer. 
Had  it  been  the  plaintiff  could  hare  amended  its  petition,  if 
so  advised,  in  the  Circuit  Court.  The  point  cannot  be  raised 
for  the  first  time  in  this  court. 

KxVfiBSSD. 


Van  Veohten  v.  Sboth. 


Instmotion :  issue  not  suppobtbd  bt  byidbncb.  When  an  issue 
is  tendered  by  answer,  but  not  supported  by  any  evidence,  the  defend- 
ant cannot  be  prejudiced  by  the  failure  of  the  court  to  submit  that  issue 
in  his  instructions  to  the  jury. 

Eyidenoe:  promissort  kote:  FRAtm:  statement  of  yeni^or.  A 
statement  not  amounting  to  a  warranty,  made  by  the  vendor  as  to  the 
value  of  the  property  sold,  is  to  be  treated  as  a  mere  opinion;  and  evon 
if  such  statement  is  false  and  intended  to  deceive,  that  fact  will  not 
defeat  recovery  upon  a  note  given  for  the  property. 

; : :  collateral  aobeembnt.     Where  defendant 

gave  his  note  to  plaintiff  for  two  shares  of  stock,  and  at  the  same  time 
gave  plaintiff  six  dollars  for  whicli  he  took  plaintiff's  due  bill  for  certain 
property,  held  that  plaintiff's  failure  to  deliver  the  property  named  in 
the  due  bill  was  not  such  a  fraud  as  to  avoid  a  recovery  on  the  note. 

Contract :  rescission  :  evidence  excluded.  A  party  cannot  rescind 
a  contract  without  surrendering,  or  offering  to  surrend^,  all  that  he  has 
received  under  such  contract;  and  it  was  held  not  error  in  this  case  for 
the  court  to  exclude  evidence  offered  by  the  defendant  that  he  had  sur- 
rendered the  stock,  when  there  was  no  pretence  that  he  had  surrendered, 
or  offered  to  surrender,  the  due  bill. 

Sridenoe:  promissort  note:  parol  not  admissible.  Parol  testi- 
mony that  a  promissory  note  was  to  be  paid  only  out  of  commissions  to 
be  earned  by  the  payer  as  agent  of  the  payee,  held  not  admissible  to 
contravene  tiie  terms  of  the  note  in  a  suit  thereon. 
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6.  Agency:  to  collect  notb:  authobitt  limited.    An  agent  anthor- 

ized  to  collect  a  note  cannot  bind  his  principal  by  an  expression  of  his 
opinion  as  to  the  reading  of  a  doubtful  word  in  the  note. 

7.  Evidenoe:  admission  of:  ebbor  without  fbejudicb.  When  plaint- 

iff had  shown  by  undisputed  evidence  and  without  objection  that  an  in- 
tedineation  was  made  before  he  pureha«ed  the  note,  defendant  was  not 
prejudiced  by  the  admission  of  other  evidenoe  that  the  interlineaiaon 
was  in  the  note  soon  after  plaintiff  purchased  it,  though  such  evidence 
was  immaterial. 

App^l  from  Jones  Circuii  Court, 

Thubsday,  July  18. 

AonoN  upon  a  promissory  note  executed  by  the  defendant 

o  the  Iowa  Iron  and  Steel  Fence  Co.  of  Cedar  Rapids,  and 

sold  and  indorsed  by  the  company  to  the  plaintiff.    The  copy 

set  out  by  the  plaintiff  in  his  amended  petition  is  in  these 

words: 

<*MoNTiOELLo  Township,  Jones  County,  Iowa.  ) 

"July  26,  1877.      J 

"One  year  after  date  I  promise  to  pay  to  the  treasurer  of 
the  Iowa  Iron  and  Steel  Fence  Co.  of  Cedar  Eapids,  or  bank, 
$200  at  the  City  National  Bank  of  Cedar  Bapids,  Iowa,  value 
received,  with  interest  at  ten  per  cent  from  date.  Ecasonable 
attorney's  fee  if  suit  be  instituted  on  this  note. 

"signed,  "Henry  D.  Smtih.'' 

The  defendant  for  answer  avers  that  the  copy  set  out  is  not 
a  true  copy;  that  while  it  is  true  as  shown,  that  the  note  at 
the  time  it  was  executed  contained  no  words  of  negotiability, 
it  do68  now  contain  snch  words;  that  instead  of  the  word 
"bank**  as  contained  in  the  copy  after  the  word  "or,"  there  is 
in  the  note  the  word  hearer  after  the  word  "or;"  that  the 
word  bearer  was  interlined  after  the  note  was  signed  and  de- 
livered; and  that  by  the  interlineation  of  the  word  the  note 
was  materially  altered.  The  defendant  further  avers  that  the 
note  was  fraudulently  obtained,  and  is  without  consideration. 
There  was  a  trial  to  a  jury  and  verdict  and  judgment  were 
rendered  for  the  plaintiff.     The  defendant  appeals. 
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Sheecm  db-McCam^  for  appellant. 

McCra/ry  db  Ba/rber  and  Remley  <6  Ercanbrack^  for  appel- 
lee. 

Adams,  J. — I.  The  conrt  instructed  the  jnry  in  substance 
that  if  they  should  jBjid  that  the  word  hearer  was  interlined 
1.  CTBTBXJc-  *^^  ^^  delivery  of  the  note,  that  would  be  a 
notsuTOofted  niaterial  alteration  and  vitiate  the  note;  but  if 
byeviSence.  ^^^  should  find  that  the  word  leaver  was  inter- 
lined at,  or  before  delivery,  the  note  would  be  negotiable,  and 
the  plaintifi^  would  be  entitled  to  recover,  even  though  they 
found  that  the  note  was  procured  by  fraud  and  without  con- 
sideration. The  defendant  contends  that  the  court  erred  in 
the  last  part  of  the  instruction,  because  both  the  plaintiff  and 
defendant  aver  in  substance  that  the  note  is  not  negotiable, 
and  the  court  should  not  have  instructed  the  jury  upon  the 
theory  tiiat  they  were  at  liberty  to  find  that  it  is. 

It  will  be  seen  tlmt  the  plaintiff's  theory  that  the  note  is 
not  negotiable  rests  merely  upon  the  fact  that  he  reads  the 
disputed  word  as  hank  and  not  as  hea/rer.  The  defendant's 
theory  that  the  note  is  not  negotiable  rests  upon  the  theory 
that  the  disputed  word  was  not  in  the  note  at  the  time  it  was 
delivered. 

The  disputed  word,  we  judge  from  the  evidence,  is  very 
nearly  illegible.  If  the  word  is  hank  it  is  immaterial  when 
it  was  written,  because  the  legal  effect  of  the  instrument  is 
the  same  with  it  as  without  it.  Oramte  JiaUway  Co.  v. 
Bacon^  15  Pick.,  239.  But  if  the  word  is  hank  as  plaintiff 
assumed  and  averred,  he  took  the  note  subject  to  all  defenses. 

The  defendant  insists  that  whether  the  word  is  harik  or 
hearer  the  plaintiff  took  the  note  subject  to  all  defenses,  and 
for  the  reason  that  the  plaintiff  avers  that  the  word  is  bank. 
We  do  not  feel  called  upon  to  go  into  any  inquiry  as  to  the 
correctness  of  this  position.  We  do  not  think  that  the  de- 
fendant was  prejudiced  by  the  instruction,  even  if  it  was  er- 
roneous.    The  defendant  does  not  complain  that  the  issue 
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tendered  by  him  by  his  averment  that  the  word  .in  dispute  is 
hearer  and  was  interlined  after  delivery,  was  not  properly 
submitted.  He  had  the  full  benefit  of  that  defense.  His 
complaint  is  that  his  defense  of  fraud  and  want  of  considera- 
tion was  not  properly  submitted.  His  theory  is  that  the 
jury  may  have  found  that  the  word  in  dispute  is  hearer  and 
was  interlined  at,  or  before  delivery,  and  having  so  found  felt 
precluded  from  going  into  the  consideration  of  the  defense  of 
fraud  and  want  of  consideration.  But  the  defendant  was  not 
prejudiced  unless  there  was  some  evidence  of  fraud  or  of  a 
want  of  consideration,  and  we  have  to  say  that  we  fail  to  dis- 
cover any. 

The  defendant  avers,  and  the  undisputed  evidence  shows, 
that  the  note  was  given  for  two  shares  of  stock  in  the  Iowa 
2.  xviDBKcx :  Iron  and  Steel  Fence  Oo.  of  Cedar  Bapids.    The 
So??:  fraud:    averment  of  fraud  consists  simply  in  this:  that 
▼endor.  the  agent  of  the  company  who  negotiated  for  the 

company  the  transaction,  by  which  the  defendant  took  two 
shares  of  stock  in  the  company,  and  gave  his  note  therefor, 
represented  to  the  defendant  that  the  stock  was  valuable, 
whereas,  it  was  in  fact,  worthless. 

But  the  doctrine  is  elementary  that  under  ordinary  circum- 
stances a  statement  by  a  seller  of  property  that  it  is  valuable 
is  to  be  treated  as  a  mere  opinion,  and  not  as  a  false  repre- 
sentation, however  insincere  the  seller  may  have  been  in  his 
statement.  In  Brovm  v.  CastleSy  11  Cush.,  350,  Metcalf,  J., 
after  stating  the  rule  that  where  a  seller  makes  a  known  mis- 
representation of  a  material  fact,  not  within  the  observation 
of  the  buyer,  an  action  will  lie,  says:  "This  rule  is  not  ap- 
plied to  statements  made  by  sellers  concerning  the  value  of 
the  thing  sold,  it  always  being  understood  the  world  over  that 
such  statements  are  to  be  distrusted."  So  again  in  Manning 
V.  Alhe,  11  Allen,  522,  Gray,  J.,  said:  "This  court  has  repeat- 
edly recognized  and  acted  upon  the  rule  of  the  common  law 
by  which  the  mere  statements  of  a  vendor,  either  of  real  or 
personal  property,  not  being  in  the  form  of  a  warranty,  as  to 
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its  value,  are  assnmed  to  be  so  commonly  made  by  those  hold- 
ing property  for  sale,  in  order  to  enhance  its  price,  that  any 
purchaser  who  confides  in  them  is  considered  too  careless  of 
his  own  interests  to  be  entitled  to  relief,  even  if  the  state- 
ments are  false  and  intended  to  deceive.'^  We  see  nothing 
in  the  case  before  us  to  justify  us  in  holding  that  the  rule 
above  enunciated  is  not  applicable. 

As  a  further  conclusive  answer  to  the  defendant's  position, 
we  may  say  that  we  see  no  evidence  showing,  or  tending  to 
show,  that  the  stock  was  not  in  &ct  valuable,  as  the  com- 
pany's agent  is  all^^ed  to  have  stated.  On  the  other  hand, 
the  defendant  testifies  that  he  knows  nothing  about  the  stock. 

There  is  evidence  that  the  defendant  paid  the  company  six 

dollars,  and  that  in  consideration  thereof  the  company  was  to 

. .  send-  him  six  dollars  worth  of  fencing  material, 

SSSng«S"*^"  ^^^^  it  **il^d  ^  ^o-  ^^^  *^®  SIX  dollars  the 
^^^^  company  gave  the  defendant  its  due  bill,  payable 

in  fencing  material.  The  defendant,  if  we  understand  him, 
relies  upon  the  fidlure  of  the  company  to  send  him  the  fenc- 
ing material  as  constituting  a  fraud  sufficient  to  avoid  the 
note  sued  on. 

But  the  most  that  can  be  said  is  that  the  failure  to  send 
the  fencing  material  has  given  the  defendant  a  right  of  action 
upon  the  due  bill  which  he  holds  for  the  fencing  material.  A 
mere  failure  to  perform  an  agreement  never  constitutes  fraud. 
II.  The  defendant  averred  in  his  answer  that  he  returned 
the  stock  to  the  company.  Upon  the  trial  he  oiffered  to  prove 
4.  CONTRACT :  *^®  truth  of  this  allegation,  and  the  court  refused 
evld^Sceex-  ^  allow  him  to  do  so.  He  claims  that  the  pay- 
ciudea.  ment  of  the  six  dollars,  the  taking  of  the  com- 

pany's due  bill  for  that  afbount  of  fencing  material,  the  tak- 
ing of  two  shares  of  stock  in  the  company,  and  giving  his 
note  therefor,  constituted  altogether  one  transaction;  that 
when  the  company  failed  to  send  the  fencing  material  he  had 
a  right  to  rescind  his  agreement  to  take  the  stock,  and  did  re- 
VoL.  LIX— 12 
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scind  it,  and  shotild  have  been  allowed  to  prove  that  here- 
turned  the  stock. 

If  the  several  matters  above  set  out  constituted  one  trans- 
action, as  the  defendant  claims,  he  could  not  rescind  without 
surrendering,  or  oflTering  to  surrender,  the  due  bill,  and  there 
is  no  pretense  that  he  did  either. 

III.  At  the  time  the  stock  was  taken  by  the  defendant, 
and  the  note  sued  on  was  given  therefor,  the  defendant  was 
6  BviDKNCB  •  appointed  the  agent  of  the  company  to  sell  fenc- 

SoS^^uroi  ^^S  material  within  his  township.  The  six  dol- 
testlmouy.  ]j^j.g  ^^^h  of  fencing  material  which  his  due  bill 
called  for,  was  to  be  sent  him  as  a  sample  and  to  be  used  as 
such.  The  defendant  claims  that  he  expected  that  his  com- 
missions on  sales  would  be  sufficient  to  meet  the  note,  and 
that  he  was  not  to  pay  it  except  from  such  commissions, 
which  commisions  he  has  failed  to  make  because  he  had  no 
sample  fence.  The  defendant,  when  examined  as  a  witness 
upon  the  stand,  testified  in  substance  that  the  agreement  was 
that  he  was  to  pay  the  note  from  commissions  and  not  other- 
wise. Afterward,  upon  the  motion  of  the  plaintiff  the  de- 
fendant's testimony  in  respect  to  such  agreement  was  stricken 
out.     The  defendant  assigns  the  ruling  as  error. 

It  may  be  that  the  agreement  in  respect  to  the  payment 
of  the  note  was  what  the  defendant  alleges  it  was,  and  that 
the  defendant  will  suffer  a  hardship  in  not  being  allowed  to 
show  it.  But  it  will  be  seen  at  once  that  what  he  proposed 
to  do  was  to  show  an  agreement  by  parol  which  contravened, 
BO  far  as  it  was  of  any  value  to  the  defendant,  the  terms  of 
the  note. 

IV.  We  are  unable  to  see  that  the  defendant  has  any 
valid  defense  unless  the  disputed  Vord  in  the  note  is  bearer, 
6.  AGENCY -to  *^^  ^^  interlined  after  delivery.     For  the  pur- 

aSthoruy  *®  *    pos©  of  showing  that  the  word  is  iearer  he  offered 
limited.  ^  testify  that  one  Bennett  said  that  it  was  hearer^ 

and  that  Bennett  was  acting  as  the  agent  of  the  plaintiff  in 
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trying  to  collect  the  note.  The  court  ruled  that  such  evi- 
dence* was  inadmissible  and  the  defendant  assigns  the  ruling 
as  error.  Bennett's  authority  to  collect  the  note  was  not  au- 
thority to  read  the  note  and  bind  the  plaintiff  by  his  reading. 

y.  The  plaintiff  was  allowed  to  show,  against  the  objec- 
tion of  the  defendant,  by  one  C.  D.  Van  Yechten  that  he  saw 
7.  snDBKCB :  '^^  ^^^  ^^^^  ^^^^  ^^®  plaintiff  purchased  it,  and 
enor^fthoot  Boou  after  it  was  made,  and  that  the  note  has  not 
prejudice  ^^^^  altered  since  that  time.  It  appears  that 
this  evidence  was  immaterial,  but  we  think  that  the  defend- 
ant was  not  prejudiced.  It  was  shown  by  other  evidence  and 
without  objection  that  the  interlineation  was  made  before  the 
plaintiff  purchased  the  note,  and  the  evidence  upon  that  point 
is  undisputed. 

The  views  which  we  have  expressed  cover,  we  think,  sub- 
stantially all  the  errors  assigned,  and  we  have  to  say  that  we 
think  the  judgment  of  the  District  Court  must  be 

Affikmsd. 


HAiiTSs,  Adm'e,  v.  Van  Gabdeb. 

1.  Praotioe  in  Supreme  Court:  trial  db  novo:  oBjrsoTioNs  to  evi- 

DBNCB.  In  the  trial  of  a  cause  de  novo  the  Supreme  Court  will  not  con- 
sider objections  to  the  admission  of  testimony  made  in  the  court  below. 

2.  — :    MOTION  TO  SUPPRESS    DEPOSITION  NOT  ENLARGED.     When    a 

motion  is  made  by  plaintiff  in  the  court  below  to  suppress  one  part  of 
a  deposition  on  one  ground,  he  cannot  under  coyer  of  that  motion  be 
heard  to  argue  in  the  appellate  court  that  another  part  of  the  deposition 
was  inadmissible  and  should  have  been  suppressed  on  another  ground. 

3.  :  MOTION  NOT  RULED  JON  DBBMBD  WAIVED.     When  a  motlOU  to 

exclude  testimony  or  to  suppress  a  deposition  is  made  in  the  court  below, 
but  does  not  appear  to  have  been  rul^  on,  the  appellate  court  will 
deem  the  motion  to  have  been  waived. 

4.  Evidence:  husband  and  wife:  pROHiBrrED  communication.  Hie 

widow  of  the  intestate  testified  to  the  transfer  of  a  claim  to  her  by  her 
husband  before  his  death:  held  not  incompetent  as  disclosing  a  com- 
munication between  husband  and  wife. 
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Appeal  from  Allamakee  District  Cowrt. 
Thubsdat,  July  13. 

Action  to  foreclose  a  chattel  mortgage.  The  plaintiff,  as 
administrator  of  the  estate  of  J.  0.  Cay  ton,  deceased,  holds 
a  promissory  note  drawn  for  $986.73,  executed  by  the  de- 
fendant to  the  plaintiff^s  intestate,  and  secured  by  a  mort- 
gage on  certain  stock,  grain  and  farming  machinery,  and 
which  is  the  mortgage  now  sought  to  be  foreclosed.  The 
defendant  for  answer  avers  that  the  note  and  mortgage  were 
given  solely  to  indemnify  the  plaintiff's  intestate  against  cer- 
tain liabilities  incurred  for  him  in  becx)ming  his  surety  for 
indebtedness;  and  that  the  liabilities  have  now  been  dis- 
charged so  far  as  the  estate  of  the  plaintiff's  intestate  is  con- 
cerned. The  court  found  the  allegations  of  the  defendant's 
answer  to  be  true  and  dismissed  the  plaintiff's  petition.  He 
appeals. 

Bwrling  cfe  Stowe^  for  appellant. 
A.  S.  Powers^  for  appellee. 

Adams,*  J. — ^The  plaintiff  insists  that  a  portion  of  the  evi- 
dence was  wrongly  admitted.  But  the  case  is  triable  de 
1  PBAcncB  ^^^<^5  ^^^  ^^  have  only  to  inquire  whether  the 
m^rfftriai  evidence  which  was  properly  admitted  is  sufficient 
f^tionto*^*'"  to  maintain  the  defense.  The  note  and  mortgage 
^^^'  were  given  in  March,  1878.  One  A.  B.  Cayton 
testified  that  in  the  winter  of  1879  and  1880  he  heard  the 
intestate  say  that  he  had  a  mortgage  on  stock  and  machin- 
ery given  him  by  Yan  Garder  to  secure  him  for  signing  as 
surety  to  one  J.  N.  Smith,  one  P.  TV.  McLelland  and  one 
Nathan  Lamborn.  It  is  not  shown  that  more  than  one  mort- 
gage was  executed  by  the  defendant  to  the  intestate  upon  stock 
and  machinery.  We  think,  therefore,  that  the  reasonable  in- 
ference is  that  the  mortgage  referred  to  by  the  intestate  was 
the  one  now  in  suit. 
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"We  come  next  to  inquire  whether  the  indebtedness  due 
Smith,  McLelland  and  Lamborn  respectively,  has  been  paid. 
The  Lamborn  indebtedness  the  defendant  testifies  that  he 
paid  himself.  The  plaintiff  insists  in  argument  that  the  de- 
fendant was  incompetent  to  testify  to  such  fact  as  against  the 

2. :         plaintiff  as  administrator.     But  while  the  plaint- 

sugpressde-  iff  movcd  to  suppress  a  part  of  the  deposition  he 
enlarged.  did  not  move  to  suppress  this  part,  and  did  not 
move  to  suppress  any  part  on  the  ground  that  the  defendant 
was  incompetent  to  testify  against  the  plaintiff  as  adminis- 
trator. On  the  reading  of  the  deposition  he  objected  to  the 
part  above  set  out,  but  only  on  the  ground  that  it  was  irrele- 
vant and  immaterial,  and  such  objection  it  is  manifest  was  not 
well  taken. 

As  to  the  payment  of  the  Smith  notes  the  defendant  testi- 
fied as  follows:  "Int.  9.  Have  you  the  notes?  If  so  produce 
them.  Ans.  I  have  not  got  them;  Cay  ton  had  them;  I  gave 
him  some  other  notes  in  payment  and  he  then  assumed  the 
payment  of  the  Smith  notes  and  took  them  up."     The  plaint- 

3. :  iff  moved  to  exclude  this  testimony  as  not  respon- 

ruicd  on         sive,  but  the  motion  does  not  appear  to  have  been 

deemed  i.  i         i.  •■ 

waived.  ruled   upon  and  the   rulmg   thereiore   must  be 

deemed  to  have  been  waived. 

As  to  the  McLelland  indebtedness  the  defendant  testified 
as  follows:  "It  was  put  in  judgment  and  the  judgment  was 
paid  or  purchased  by  Cayton."  The  plaintiff  objected  to  this 
testimony  as  irrelevant  and  immaterial  and  incompetent,  as 
seeking  to  disclose  a  personal  transaction  with  the  decedent. 
In  our  opinion  the  objection  was  not  well  taken. 

We  have  only  to  inquire  whether  anything  is  due  to  the 
intestate's  estate  by  reason  of  the  payments  which  the  intes- 
tate made.  We  have  already  set  out  some  evidence  tending 
to  show  that  the  defendant  gave  the  intestate  notes  by  reason 
of  which  the  intestate  assumed  the  payment  of  the  Smith 
notes.  But  he  further  testified,  and  as  it  appears  without  ob- 
jection, when  asked  whether  he  had  paid  the  Smith  notes 
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upon  which  Cayton  was  surety,  that  he  did  by  giving  a  mort- 
gage and  notes  against  one  Mrs.  C.  Martin.  As  to  the 
McLelland  indebtedness  Mrs.  Cayton  testified  as  follows: 
"Int.  Does  the  estate  of  James  C.  Cayton  now  hold  the 
claim  against  Van  Garder  on  the  McLelland  note  or  judg- 
ment? Ans.  No;  it  is  my  claim;  it  was  assigned  to  me  by  Cay- 
ton before  he  died."  This  was  objected  to  as  ir- 
husbandand'  relevant,  immaterial  and  incompetent,  as  seeking: 

wife:  pro-        ^       ..     ,  ..//,, 

hibitedcom-    to  disclose   a  communication  from  husband   to 

muQicatlon. 

wife.     In  our  opinion  the  objection  was  not  well 

taken.  The  transfer  of  a  claim  is  not  a  communication, 
we  think,  within  the  meaning  of  the  statute.  Before  the 
deposition  of  Mrs.  Cayton  was  read,  the  plaintiff  filed  a 
motion  to  suppress  it  on  the  ground  that  the  witness  was  the 
widow  of  the  intestate  and  interested  in  the  estate.  The 
motion  does  not  appear  to  have  been  ruled  on  and  must  be 
deemed  to  have  been  waived. 

In  our  opinion   the  plaintiff's  petition  was  rightly  dis- 
missed. 

Affibked. 


SOHXTLTZ,    Adh'b,   Y.  CbEICEB. 

1.  Fractioe:  vbrdict:  statute  cokstbued.  Under  section  2808  of 
the  Code,  the  jury,  in  their  discretion,  may  render  a  general  or  special 
verdict;  but  it  is  error  for  the  oourt,  against  the  defendant's  ol^'ections, 
to  direct  the  jury  to  render  a  special  yerdict  only. 

Appeal  from  WxTineahieh  GirotUt  Court. 

Thubsday,  July  13. 

Action  for  damages  for  the  alleged  wrongful  conversion 

of  the  property  of  the  estate  of  plaintiff's  intestate.     The 

defendant  pleaded  a  general  denial.     There  was  a  trial  to  a 

jury,  and  a  special  but  not  a  general  verdict     The  court 

.  rendered  judgment  for  the  plaintiff.     The  defendant  appeals. 
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Z.  BulUsj  for  appellant. 
Brown  <&  Wellington,  for  appellee. 

Adams,  J. — The  record  in  this  case  is  somewhat  obscure, 
but  we  infer  from  it  in  connection  with  what  seems  to  be 
claimed  and  conceded  by  counsel,  that  the  court  directed  the 
jury  against  the  objection  of  the  defendant  to  return  only  a 
special  verdict. 

A  jury  may  in  their  discretion  render  a  general  or  special 
verdict.  Code,  §  2808.  They  may  also  where  they  render 
a  general  verdict  be  req[uired  to  render  a  special  verdict  in  ad- 
dition. See  section  above  cited.  The  language  is:  "In  any  case 
in  which  they  (the  jury)  render  a  general  verdict,  they  may 
be  required  by  the  court  *  *  *  to  find  spe- 
cially upon  any  particular  question  of  fact  to  be  stated  to 
them  in  writing."  The  statute  does  not  authorize  the  court 
to  require  a  special  verdict,  except  in  addition  to  a  general 
verdict.  Tba  rendition  of  a  special  verdict,  without  a  general 
verdict,  is  left  solely  to  the  discretion  of  the  jury. 

The  design  doubtless  was  to  provide  for  a  case  where  the 
jury,  after  having  determined  the  controlling  facts  in  the 
case,  do  not  feel  fully  assured  as  to  the  general  conclusion 
which  under  the  law  should  be  drawn  from  the  facts.  But 
it  appears  to  us  that  every  party  has  a  right  to  a  general  ver- 
dict if  he  demands  it  and  the  jury  sees  fit  to  render  it.  To 
hold  that  the  court  may  direct  otherwise,  would,  it  appears 
to  us,  be  adopting  a  rale  for  which  the  statute  affords  no 
warrant.  It  would  indeed  take  from  the  jury  a  discretion 
which  the  statute  expressly  confers.  Why  such  discretion 
is  conferred,  it  is  not  important  to  inquire.  We  can  conceive 
that  the  legislature  considered  that  it  was  proper  that  the 
jury  should,  in  every  case,  be  allowed  to  contemplate  the 
general   result. 

We  think  that  the  court  erred  in  directing  the  jury  against 
the  defendant 's  objection  to  render  a  special  verdict  only. 

Reversed. 
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HoYT  V.  Black  Hawk  Coitnty. 

1.  Pauper:  in  city:  who  may  order  aid  for:  statute  construed. 
When,  under  section  1361  of  the  Code,  the  board  of  supervisors  has  ap- 
pointed an  overseer  of  the  poor  for  a  city,  such  overseer  has  exclusive 
control  of  the  poor  of  such  city,  and  the  township  trustees  have  exclusive 
control  of  the  poor  in  the  township  outside  of  the  city,  and  in  such  case 
the  county  is  not  Uable  for  aid  rendered  a  city  pauper  on  the  order  of 
the  township  trustees. 

Appeal  from  Blaah  Hawk  District  CovH. 

Thursday,  July  13. 

Action  to  recover  for  relief  furnished  to  a  pauper,  one 
Mary  J.  Hays.  The  question  presented  in  this  case  arises 
upon  the  construction  of  Sec.  1361  of  the  Code.  The  pauper 
resided  within  the  limits  of  Waterloo,  a  city  of  the  second 
class.  The  board  of  supervisors  had  appointed  for  the  city 
an  overseer  of  the  poor.  Application  was  made  to  him  to 
provide  relief  for  the  pauper  without  her  being  sent  to  the 
county  poor  house,  which  he  refused  to  do.  Application  was 
then  made  to  the  trustees  of  "Waterloo  township,  being  the 
township  which  embraces  that  part  of  the  city  of  Waterloo  in 
which  the  pauper  resided.  They  determined  that  the  pauper 
was  entitled  to  relief,  and  was  such  a  person  as  should  not  be 
sent  to  the  county  poor  house.  They  accordingly  directed 
the  plaintiff  to  furnish  her  certain  relief.  The  plaintiff  pre- 
sented his  bill  duly  certified  to  the  board  of  supervisors,  which 
they  refused  to  pay.  The  action  is  brought  upon  such  bill. 
There  was  a  trial  without  a  jury  and  judgment  was  rendered 
for  the  plaintiff.    The  defendant  appeals. 

Jf.  T.  Owens^  for  appellant 

Boies  cfe  Conchy  for  appellees. 

• 

Adams,  J. — The  defendant  claims  that  the  township  trus- 
tees upon  whose  order  the  relief  was  furnished  had  no  juris- 
diction in  the  premises.     Its  position  is  that  when  the  board 
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of  supervisors  appointed  an  overseer  of  the  poor  of  the  city, 
it  excluded  the  jurisdiction  of  the  township  trustees  in  rela- 
tion to  such  poor. 

That  portion  of  the  statute  upon  which  the  question  arises 
is  in  these  words:  "Where  a  city  of  the  first  or  second  class 

*  *  *  is  embraced  within  the  limit  of  any  township, 
the  board  of  supervisors  may  appoint  an  overseer  of  the  poor, 
who  shall  have  within  said  city  all  the  powers  and  duties  con- 
ferred by  this  chapter  on  the  township  trustees."  The  ques- 
tion presented  is  as  to  whether  the  city  overseer  is  to  be 
deemed  to  have  exclusive  control  of  the  city  poor,  or  whether 
his  power  is  to  be  exercised  concurrently  with  that  of  the 
township  trustees,  either  having  the  power  to  provide  relief 
whenever  the  occasion  should  seem  to  require.  In  our  opin- 
ion the  power  conferred  upon  the  city  overseer  is  exclusive. 
That  of  the  trustees  is  exclusive  in  the  township  outside  of 
the  city,  and  that  is  expressly  made  the  measure  of  the  over- 
seer's power  within  the  city.  The  language  used  is  "all  the 
powers  and  duties  conferred,"  etc.  In  our  opinion  as  the  re- 
lief furnished  was  not  famished  upon  the  order  of  the  city 
overseer,  the  plaintiff  cannot  recover. 

Reversed. 
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Milne  v.   Walker. 

1.  Instruotion:  ordbb  to  find  fob  dbfbndakt:  bbror  without 
PRBJUDICB.  An  order  by  the  court  to  the  jury  to  bring  in  a  yerdict 
for  the  defendant  is  not  an  * 'instruction**  in  contemplation  of  the  stat- 
ute requiring  instructions  to  be  in  writing,  and  the  fact  that  such  order 
was  given  orally  was,  at  the  most,  error  without  prejudice. 

2.  Negligence:  contributort:  law  and  fact.  If  there  are  no  com- 
plicating  circumstances,  and  if  the  undisputed  facts  are  such  that  a 

04  964  reasonable  mind  can  draw  no  other  conclusion  than  that  the  plaintiff 

60  180  "^^^^  ^  fault,  it  is  the  province  of  the  court  to  determine  the  question  as 

97  66fl  one  of  law,  and  it  may  properly  order  the  jury  to  return  a  verdict  for  the 

^  ^  defendant. 

Appeal  from  Fa/yeUe  District  Oourt. 

Thursday,  July  13. 

The  plaintiff  claims  damages  of  the  defendant  and  for 
cause  of  such  claim  alleges  that  the  defendant  so  negligently 
tied  a  certain  stallion  of  the  defendant  in  plaintiff's  bam,  and 
with  such  a  weak  and  insufScient  halter  that  the  stallion 
broke  loose  and  injured  a  horse  of  the  plaintiff,  standing  in  a 
stall  in  said  barn  bj  breaking  his  leg.  He  avers  that  the 
damage  was  caused  by  the  negligence  of  the  defendant  and 
without  fault  or  negligence  on  his  part. 

There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
defendant     Plaintiff  appeals. 

Ainsworth  c6  Sobaon  and  S'oyt  <b  Hancock^  for  appellant 
D.  TT.  Clefnenta  and  A.  S.  Sallembeak^  for  appellee. 

BoTHBOOK,  J. — I.    After  the  plaintiff  had  introduced  his 

evidence  and  rested  his  case,  the  court  made  the  following 

oral  statement:     <<As  I  understand  this  case  there  is  no  use 

I.  nrsTRtJo-     ^^  S^^^  ^^y  further  with  it,  as  the  contributory 

SflndSwIe-  negligence  of  the  plaintiff  in  this  action  is  such 

erro^itSout  that   he  cannot  recover  on  it.     The  case  will 

ce.       probably  go  to  the  Supreme  Court  anyway,  and  I 
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think  the  case,  as  it  is,  is  as  good  for  the  plaintiff  as  it  can  be 
made,  and  it  is  better  not  to  make  a  long  and  expensive 
record. 

"Gentleman  of  the  jury  you  will  bring  in  a  verdict  for  the 
defendant.'' 

The  plaintiff  objected  to  the  court  instructing  the  jury 
orally  and  insists  that  the  judgment  should  be  reversed  for 
this  error. 

It  is  true  the  statute  requires  instructions  given  by  the 
court  to  the  jury  to  be  in  writing.  But  this  instruction  was 
really  not  an  instruction  by  the  court  to  the  jury  directing 
them  as  to  the  law  of  the  case.  It  was  no  more  than  a  direc- 
tion to  them  to  return  a  verdict  for  the  detendant.  If  this 
direction  was  warranted  from  the  evidence,  or  rather  from  the 
want  of  evidence  in  the  case,  the  failure  to  put  the  order  to 
the  jury  in  writing  was  error  without  prejudice.  We  would 
surely  not  be  asked  to  reverse  the  case  and  send  it  back  for  a 
new  trial,  because  of  an  error  which  did  not  and  could  not  in- 
fluence the  verdict. 

II.  The  imdisputed  facts  are  that  in  the  spring  of  1878 
the  defendant  was  the  owner  of  a  stallion,  which  he  moved 
from  place  to  place  making  the  season.  He  called 
Sibnionr?^"  on  the  plaintiff,  who  is  a  farmer,  and  made  ap- 
lawaodfact  plication  for  a  stopping  place  with  his  horse,  to 
which  the  plaintiff  assented.  The  stallion  was,  by  the  plaint- 
iff's direction,  put  in  a  stall  in  the  barn,  and  in  the  same 
part  of  the  barn  and  without  any  barrier  being  placed  be- 
tween them,  the  plaintiff  kept  a  gelding  and  a  mare.  The 
three  animals  were  kept  in  their  stalls  by  means  of  halters, 
with  which  they  were  tied.  On  the  defendant's  second  or 
third  trip  in  going  his  rounds,  and  in  the  night-time,  the 
stallion  broke  his  halter  and  attacked  the  gelding  with  such 
violence  as  to  break  his  leg.  The  plaintiff  knew  where  the 
stallion  stood  in  the  evening  before  the  injury  and  knew  that 
he  was  tied  and  that  his  own  horses  were  in  the  barn. 

There  is  further  evidence  to  the  effect  that  the  halter  with 
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which  the  stallion  was  tied  was  not  sufficiently  strong  to  re- 
strain that  kind  of  an  animal,  and  that  he.  was  inclined  to  be 
cross  and  vicious.  But  there  is  no  evidence  that  the  plaint- 
iff did  not  know  the  kind  of  halter  with  which  the  stallion 
was  tied,  and  there  is  no  claim  made  in  the  petition  that  he 
was  a  vicious  animal,  and  that  plaintiff  did  not  know  that 
fact,  and  it  does  not  appear  that  plaintiff  was  unaware  of  the 
character  of  the  animal  as  to  viciousness. 

That  he  must  have  had  some  knowledge  of  the  general  pro- 
pensities of  stallions  must  be  conceded,  for  it  appears  that  he 
was  keeping  one  of  his  own  in  another  part  of  the  same  barn. 
Under  these  facts  we  think  the  court  correctly  directed  a 
verdict  to  be  returned  for  the  defendant.  That  the  two 
parties  were  equally  in  fault  is  apparent,  and  the  plaintiff 
had  no  more  right  to  recover  damages  than  the  defendant 
would  have  had  if  his  stallion  had  been  injured  instead  of 
the  plaintifl^s  horse.  The  plain  fact  is  that  when  these  two 
parties  put  their  animals  in  their  respective  stalls,  each  took 
upon  himself  whatever  risk  there  was  in  so  doing. 

We  think  the  undisputed  facts  in  this  case  show,  as  a  mat- 
ter of  law,  that  plaintiff  is  not  entitled  to  recover.  Artz  v. 
C,  B.  I.  cfe  P.  B.  B.  Co.,  34  Iowa,  163 ;  Sta/rry  v.  D.  &  S.  W. 
B.  B.J  51  Id.,  419;  McLomry  v.  The  Cityof  McOregor,  54 
Id.,  717, 

It  is  correct  as  claimed  by  the  plaintiff  that  the  question  of 
neglig^ice  does  not  in  all  cases  become  one  of  law  when  the 
facts  are  undisputed.  But  if  there  are  no  complicating  cir- 
cumstances, and  if  the  undisputed  facts  are  such  that  a 
reasonable  mind  can  draw  no  other  cooclusion  than  that  the 
plaintiff  was  in  fault,  it  is  the  province  of  the  court  to  de- 
termine the  question  as  one  of  law. 

Ajtibmsd. 
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D18TBIOT  Township  of  Pleasant  Valley  v.  Calvin  et  al. 

1.  Contraot:  illegal:  parties  not  equally  gthlty.  The  board  of 
diiectoTH  of  a  cUstrict  township,  in  violation  of  law,  loaned  the  funds  of 
the  district  to  C,  who  gave  to  the  distnct  township  his  promissory  note 
therefor  with  three  others  as  sureties.  In  an  action  by  the  district  town- 
ship on  the  note  against  principal  and  sureties,  held  that  the  plaintiff 
was  guilty  of  no  illegal  act,  though  its  oflBcers  and  the  defendants  were, 
and  isbaJb  plaintiff  could  recover  alike  as  against  principal  and  sureties. 

Appeal  from  Fayette  Circuit  CovH. 

Thuksday,  July  18. 

AcnoN  upon  a  promissory  iwte.  The  defendant  W.  H. 
Harrington  answered.  There  was  a  demurrer  to  the  answer, 
which  was  sustained.  The  defendant  failed  to  amend  his 
answer.  Judgment  was  rendered  against  him  and  he  ap- 
peals. 

Ainsworth  <&  Hobson,  and  G.  E.  Dibiley  for  appellant. 

Hoyt  (&  Hancock,  for  appellee. 

EoTHEOCK,  J. — The  note  upon  which  suit  is  brought  is  in 
these  words: 

*'$1,000.  Clebmont,  June  7th,  1876. 

"On  demand  after  date  for  value  received  we  promise  to  pay 
to  the  order  of  the  District  Treasurer  of  District  Township  of 
Pleasant  Valley,  One  Thousand  Dollars,  with  interest  from 
date  until  paid  at  the  rate  of  ten  per  cent,  payable  annually, 
and  if  interest  is  not  paid  when  due  to  bear  interest  at  same 
rates  and  terms.  If  sued  I  agree  to  pay  expenses  of  collect- 
ing, including  reasonable  attorney  fee." 

This  note  was  signed  by  J.  P.  Calvin,  and  three  other 
parties,  one  of  whom  was  appellant. 

The  following,  among  other  indorsements,  was  upon  said 
note. 
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"  This  note  was  given  by  J.  P.  Calvin  for  money  loaned  to 
him  by  board  of  directors,  and  delivered  to  him  by  treasurer 
nnder  protest." 

Appellant  by  his  answer  admitted  the  execution  of  the 
note,  but  denied  his  liability  thereon,  because  the  same  was 
given  by  defendant  to  plaintiff  for  public  money  loaned  by 
plaintiff  to  defendant  in  violation  of  law. 

The  demurrer  was  to  the  effect  that  the  answer  did  not 
show  that  both  parties  were  equally  guilty  of  a  violati<m  of 
the  statute,  and  that  said  loan  was  made  by  the  officers  of  the 
plaintiff,  and  the  plaintiff  was  guilty  of  no  wrong 

The  act  of  the  board  of  directors  in  making  the  loan  was 
expressly  prohibited  by  law.  Code,  §  3908.  Appellant  con- 
tends that  the  note  is  void  and  cannot  be  enforced,  as  being 
prohibited  by  this  section  of  the  Code,  and  we  are  cited  to  Pike 
V.  Ki/ng^  16  Iowa,  52;  Watrousd:  Snovffer  v.  Blair,  32  Id., 
62,  and  other  cases,  in  support  of  the  rule,  that  where  a  statute 
imposes  a  penalty  for  the  commission  of  a  particular  act  it 
implies  a  prohibiten,  and  a  contract  thus  made  cannot  be  en 
forced.  See,  also,  the  later  cases  of  Kinney  v.  McDermot, 
65  Iowa,  674,  and  Gv/nderaon  v.  Richardson^  56  Iowa,  56. 

These  cases  are  all  upon  contracts  made  upon  Sunday,  or 
those  founded  upon  champerty  or  other  contracts  involving 
acts  prohibited  by  law,  and  where  both  parties  are  equally  in 
the  wrong.  The  reason  of  the  rule  is,  that  both  parties 
being  parties  to  the  prohibited  act,  the  law  will  not  afford 
aid  to  either  by  allowing  him  to  take  advantage  of  his  own 
wrong,  but  will  leave  both  where  it  finds  them. 

The  case  At  bar  rests  upon  a  different  principle.  The  offi- 
cers of  the  plaintiff  committed  a  wrong  in  loaning  the  money. 
The  defendants,  it  may  be,  violated  the  law  in  accepting  the 
loan,  but  the  plaintiff  committed  no  illegal  act  To  hold  that 
it  did  would  involve  the  absurd  rule  that  a  public  corpora- 
tion, like  a  school  district  or  county,  cannot  follow  funds 
wrongly  appropriated  by  their  officers  into  the  hands  of  third 
persons  to  whom  the  funds  are  loaned.     Such  a  rule,  instead 
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of  administering  justice  and  punishing  wrong-doers,  would  be 
against  public  policy.  It  would  in  effect  be  rewarding  crime 
at  the  expense  of  the  public.  The  object  of  the  statute  which 
prohibits  loaning  the  school  funds  is  that  it  may  be  safely 
kept  and  sacredly  applied  to  the  purposes  for  which  it  is  held 
by  school  districts.  If  we  were  to  hold  that  a  wrong-doer 
may  take  the  money  from  the  treasury  with  the  consent  of 
the  officers  and  agents  and  then  avoid  his  contract  to  ^ay  be- 
cause the  act  is  prohibited  by  law,  the  very  object  of  the 
statute  would  be  defeated. 

In  Denmng  v.  Statey  23  Ind.,  416,  a  case  much  like  this 
in  principle,  it  is  said:  "The  case  at  bar  must  be  deemed  to 
belong  to  that  class  where  the  parties  should  not  be  deemed 
equally  guilty.  The  auditor  who  is  charged  by  law  with  the 
duty  of  loaning  the  fund  cannot  in  any  just  sense  be  regarded 
as  a  party;  he  did  not  own  the  money;  it  belonged  to  others 
who  were  powerless  to  control  him,  and  who  had  no  agency 
whatever  in  the  transaction  which  the  statute  forbade,  and 
though  the  loss  of  the  money  loaned  would  incidentally  sub- 
ject the  officer  to  liability  upon  his  bond,  yet  it  must  pri- 
marily fall  upon  those  who  are  entirely  iimocent." 

It  appears  from  the  indorsement  on  the  note  that  the 
money  was  actually  loaned  to  Calvin,  and  though  appellant 
does  not  in  his  answer  claim  that  he  has  any  defense  which 
would  not  be  available  to  Calvin,  in  his  argument  he  claims 
that  he  did  not  receive  any  of  the  money.  We  think  the  ap- 
pellant cannot  escape  liability  because  he  was  surety  for 
Calvin.  His  act  in  executing  the  note  must  be  presumed 
to  have  had  as  much  influence  in  causing  the  money  to  be 
taken  from  the  treasury  as  the  act  of  Calvin.  That  he  is 
equally  liable  see  Sootten  v.  The  StcUey  61  Ind.,  62. 

Affibmed. 
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1.  Bailroads:  killing  stock:  insufficient  evidencb.  In  an  action 
for  damages  for  two  colts  killed  by  a  passing  train,  at  the  close  of  thein- 
irodnction  of  plaintifTs  testimony,  the  court,  on  motion  of  defendant,  di- 
rected the  jury  to  rotom  a  yerdict  for  the  defendant,  hsld  correct,  on 
the  ^ound  that  the  evidence  was  not  sufficient  to  support  a  verdict  for 
damages.  Day  and  Beck,  JJ.,  as  to  the  sufficiency  of  the  evidence, 
di99entinff. 

Appeal  from  Jones  District  Cov/rt. 

Tbtursdat,  July  13. 

This  is  an  action  to  recover  the  valne  of  two  colts  which  it 
is  alleged  were  killed  by  being  mn  over  bj  one  of  defendant's 
trains.  There  was  a  trial  by  jury.  At  the  close  of  the  intro- 
duction of  the  plaintiff's  evidence  the  conrt,  on  motion  of 
the  defendant,  directed  the  jury  to  retnm  a  verdict  for  the 
defendant.     Plaintiff  appeals. 

J.  W.  Jamisojiy  for  appellant. 

Sheeari  c&  McCam  and  D.  S.  Wegg^  for  appellee. 

RoTHEOOK,  J. — ^The  plaintiff  owns  a  farm  through  which 
defendant's  road  passes  in  sach  a  manner  that  there  is  a  field 
or  pasture  of  five  or  six  acres  on  the  north  side  of  the  road. 
The  road  is  fenced  through  the  farm  and  there  is  a  private 
crossing,  and  two  gates,  one  on  the  north  and  one  on  the 
south  side^of  the  track,  erected  and  maintained  for  the  con- 
venience of  the  plaintiff,  in  the  use  of  her  land  on  the  north 
side  of  the  road.  The  gate  on  the  north  side  opened  into  the 
pasture;  it  did  not  turn  or  swing  into  the  right  of  way  of  the 
road.  On  the  morning  of  October  11,  1881,  the  gate  was 
open  some  two  or  three  feet,  and  two  of  the  plaintiff's  colts 
were  found  dead  upon  the  right  of  way,  having  been  killed 
by  a  passing  train.     For  some  time  before  the  accident  the 
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two  colts  which  were  killed,  and  another  colt  and  some  calves, 
had  been  pasturing  in  the  field  north  of  the  track. 

It  appears  to  be  conceded  that  the  colts  went  upon  the 
track  through  the  gateway.  There  is  no  claim  that  the  fence 
at  any  other  point  was  defective.  And  we  do  not  understand 
that  the  gate,  as  originally  constructed,  was  insufficient,  either 
in  its  construction  or  fastenings.  The  only  evidence  on  that 
point  is  by  one  witness  who  states  that  "this  kind  of  gates 
are  ordinarily  used  and  considered  good."  It  appears  that  it 
was  made  of  inch  pine  lumber,  but  of  how  many  boards,  what 
length  and  how  constructed,  we  are  not  advised  by  the.  record. 
This  is  probably  to  be  accounted  for  by  the  fact  that  there 
was  a  model  of  the  gate  used  upon  the  trial,  and  the  court 
and  jury  were  thereby  enabled  to  see  at  once  how  it  was  con- 
structed, and  the  extent  of  the  defects  therein,  which  plaint- 
iff  claimed  was  the  cause  of  the  accident.  As  near  as  we  can 
tell  from  the  evidence  the  board  in  the  gate  next  to  the  top 
was  broken  some  two  or  three  feet  from  the  end  where  the 
gate  fastened.  The  short  end  of  the  break  hung  down  at  the 
broken  end  of  it,  and  the  long  end  remamed  in  place.  It  is 
not  claimed  by  appellant  that  this  opening  was  sufficient  to 
allow  the  colts  to  pass  through.  It  is  evident  from  the  above 
statement  that  this  would  be  impossible.  But  it  is  claimed 
that  one  of  the  colts  put  its  head  through  this  opening  and 
pushed  the  gate  back  so  that  it  would  open,  and  thus  opened 
the  gate,  and  that  all  of  them  then  passed  through  and  on  to 
the  railroad  track. 

If  this  theory  was  supported  by  evidence,  either  direct  or 
circumstantial,  the  court  erred  in  directing  the  jury  to  find 
for  the  defendant.  It  will  be  observed  that  plaintiff  does  not 
claim  that  the  gate  was  liable  to  be  opened  by  the  action  of 
the  wind  or  by  animals  rubbing  against  it,  as  was  found  to  be 
true  in  McKinl&y  v.  (7.,  iJ.  /.  d6  P.  B.  Co.,  47  Iowa,  76. 
Neither  is  it  claimed  that  any  witness  saw  the  gate  opened 
by  the  colts.  The  evidence  which,  it  is  urged,  supports  the 
plaintiff's  theory  is  that  two  men  on  the  day  before  the  acci- 
VoL.  LIX-^13 
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dent  saw  a  calf  attempting  to  crawl  throngli  the  opening  made 
by  the  broken  board,  and  after  it  had  got  its  head  and  one  or 
two  legs  through,  one  of  the  men  "ran  and  hallowed"  and  the 
calf  paUed  back  and  in  its  struggle  getting  out  of  the  gate  it 
moved  it  back  so  as  to  clear  the  fastening  and  pulled  the  gate 
open  and  passed  through. 

The  men  drove  the  calf  back,  and  one  of  them  raised  up 
the  short  end  of  the  broken  board,  and  as  it  was  splintered 
and  broken  at  an  angle,  he  nailed  it  to  the  other  end  and  thus 
left  the  broken  board  all  in  line.  This  is  the  last  account 
given  of  the  gate  until  after  the  accident,  and  this  is  all  the 
evidence  excepting  that  one  of  the  colts  was  brown  and  there 
was  some  brown  hair  found  on  the  gate  after  the  accident. 
The  color  of  the  calf  is  not  shcfwn. 

We  think  if  the  court  had  submitted  this  case  to  the  jury 
on  the  evidence,  and  there  had  been  a  verdict  for  the  phdntifF, 
it  would  have  been  its  duty  to  have  promptly  set  the  verdict 
aside  as  being  wholly  unsupported  by  evidence.  In  order  to 
have  found  a  verdict  for  the  plaintiff  the  jury  would  have 
been  required  to  have  imagined  that  one  of  the  colts  per- 
formed exactly  the  same  feat  which  the  calf  executed  the  day 
before,  and  without  any  person  being  present  to  assist  it  by 
frightening  it  into  making  the  struggle  which  opened  the 
gate.  This  will  not  do;  verdicts  must  have  evidence  to  sup- 
port them  and  must  not  be  founded  upon  mere  theory  or 
supposition. 

Affibhed. 

Day,  J.,  dissenting. — I  cannot  concur  in  the  foregoing 
opinion.  In  my  opinion  the  evidence  was  abundantly  suflBi- 
cient  to  sustain  a  verdict  for  the  plaintiff,  and  the  court  erred 
in  directing  the  jury  to  return  a  verdict  for  tlie  defendant. 

The  colts  were  in  a  field  separated  from  the  defendant's 
road  by  a  fence  and  gate  constructed  by  the  defendant.  This 
gate  is  so  constructed  that  animals  can  open  it.  This  is 
proved  by  the  fact  that  the  plaintiff's  calf  did  open  the  gate 
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the  day  before  the  plaintiff's  colts  were  found  killed.  Eyi- 
dence  was  introdnced  tending  to  show  that  the  gate  does  not 
rest  on  the  ground,  but  slides  on  a  rest  between  two  posts, 
that  it  could  be  opened  without  raising  it  up,  and  that  the 
strength  of  a  good  silk  thread  would  open  it.  On  the  morn- 
ing that  the  colts  were  found  killed  the  gate  was  open  a  few 
feet,  and  the  board  was  broken  and  lopped  down  the  same  as 
it  was  the  day  before  when  the  calf  got  through.  The  break 
in  the  board  was  an  old  break.  A  witness  for  the  plaintiff 
testified  that  after  the  accident  he  noticed  on  the  upper  board 
where  the  horses  had  had  their  heads  through  and  had  been 
rubbing,  and  there  was  hair  on  it  that  would  resemble  the 
hair  and  mane  of  the  brown  colt  that  was  killed.  It  is  con- 
ceded in  the  majority  opinion  that  the  colts  went  upon  the 
defendant's  track  through  the  gate.  We  have  then  the  gate 
so  constructed  that  it  could  be  opened  by  a  silk  thread,  and 
was  in  fact  opened  by  a  calf  the  day  before  the  accident;  the 
gate  was  open  the  morning  that  the  colts  were  killed;  and 
the  colts  passing  through  the  gate  upon  the  track.  From 
this  evidence  but  two  inferences  are  possible.  The  gate  was 
opened  and  left  open  by  some  person,  or  was  opened  by  the 
animals  in  the  field  because  of  its  defective  construction.  In 
my  opinion,  in  the  absence  of  any  testimony  that  the  gate 
was  opened  by  any  person,  the  jury  were  fully  authorized  to 
find  that  it  was  opened  by  the  animals  in  the  field  as  it  had 
been  the  day  before.  The  case  fidls  fully  within  the  principle 
of  MoKMey  v.  C,  R.  I.  <&  P.  B.  Co.,  47  Iowa,  76.  In  my 
opinion  the  judgment  of  the  court  below  should  be  reversed. 
Bbok,  justice,  concurs  in  these  views. 
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1.  Bailroads:  authority  op  station  agent:  question  op  pact.  The 
question  whether,  or  not  the  station  a^^nt  of  a  railway  company  has,  as 
such  agent,  authority  to  bind  tiie  company  by  a  contract  to  fiiinidi  cars 
to  a  shipper  at  his  station  at  a  particular  time,  is  one  of  fact  and  not  of 
law,  and  it  was  error,  first,  to  reject  testimony  offered  by  defendant  to 
prove  that  its  agent  had  not  such  authority,  and  second,  to  instruct  the 
jury  on  the  theory  that  such  agents  have  such  authorily  as  matt^  of 
law.    Beck,  J.,  dUsenUing. 

Appeal  from  Clayton  CvrouU  Court. 

Thubsdat,  July  18. 

Thb  plaintiff  alleges  that  the  defendant  contracted  to  fur- 
nish the  plaintiff,  on  the  16th  day  of  October,  1879,  two  cars 
in  which  to  ship  potatoes  from  Enfield,  a  station  on  defend- 
ant's road,  to  Denison,  Texas;  that  defendant  failed  to  fur- 
nish the  cars  until  the  second  day  of  November,  and  that  by 
reason  of  this  delay  the  potatoes  were  frozen,  to  the  damage 
of  plaintiff  in  the  sum  of  $300.  The  cause  was  tried  to  a 
jury,  and  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
$452.44.  The  defendant  appeals.  The  material  facts  are 
stated  in  the  opinion. 

W.  A.  Hoyt  and  Nobles  <k  Updegraffj  for  the  appellant. 

W.  A.  Preston^  for  the  appellee. 

Day,  J. — The  plaintiff  testified  that  he  made  the  contract 
for  the  cars  with  J.  C.  Barnes,  the  station  agent  of  the  de- 
fendant at  Strawberry  Point.  No  proof  whatever  was  intro- 
duced of  the  scope  of  his  agency  or  the  extent  of  his  power, 
nor  of  the  manner  in  which  he  had  been  held  out  to  the  pub- 
lic by  the  defendant.  J.  C.  Barnes  was  introduced  as  a  wit- 
ness on  behalf  of  the  defendant  and  testified  that  he  agreed 
only  to  try  to  get  the  c^rs  for  plaintiff  by  the  time  named 
Barnes  was  asked  the  following  questions  by  defendant:  "State 
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whether  or  not,  as  agent  for  the  defendant,  you  had,  at  this 
time,  any  authority  to  contract  to  furnish  cars,  at  any  point, 
at  any  particular  time." 

The  plaintiff  objected  to  this  question  as  immaterial,  ir- 
relevant and  incompetent.  The  objection  was  sustained,  and 
the  defendant  excepted.  The  defendant  asked  the  court  to 
instruct  the  jury  as  follows;  "The  burden  of  proof  is  upon 
the  plaintiff  to  show  that  J.  C.  Barnes,  the  station  agent  of 
defBudant,  was  authorized  to  bind  said  defendant  by  a  con- 
tract to  have  cars  at  Enfield  ready  for  loading  upon  any  par- 
ticular day;  and  the  fact  that  said  Barnes  was  station  agent 
of  defendant  at  Enfield  aforesaid,  is  not  sufficient  evidence 
to  prove  that  he  had  authority  to  bind  defendant  by  such 
contract." 

The  court  refused  to  give  this  instruction,  to  which  the  de- 
fendant excepted.     The  court  instructed  the  jury  as  follows: 

"If  you  find  from  the  evidence  that  the  railway  company, 
by  its  agent  at  Enfield,  made  an  agreement  with  the  plaint- 
iff to  have  ears  at  that  place  on  the  16th  day  of  October, 
1879,  for  the  shipment  of  the  potatoes  in  question,  and  if  you 
find  that  the  plaintiff  had  his  potatoes  there  for  shipment  on 
that  day,  and  was  prevented  from  so  doing  in  consequence  of 
the  defendant's  not  having  the  cars  there,  and  if  you  further 
find  that  the  plaintiff  was  diligent  to  preserve  the  potatoes 
from  damage  until  they  could  be  shipped,  and  that  in  con- 
sequence of  such  neglect  to  have  the  cars  there,  the  plaintiff's 
potatoes  were  frozen,  then  the  defendant  is  liable  for  such 
damage."  To  the  giving  of  this  instruction  the  defendant 
excepted.  These  several  actions  of  the  court  are  assigned  as 
error.  The  court  evidently  assumed  that  a  station  agent,  as 
such,  must,  as  a  matter  of  law,  have  authority  to  bind  the 
company  by  his  contract  to  furnish  cars  at  a  given  station,  at ' 
a  particular  time.  It  is  urged  by  appellant  that  it  would  be 
impracticable  to  confer  such  power  upon  a  mere  local  station 
agent.  It  is  said  that  the  disposition  of  cars  must,  of  neces- 
sity, be  under  the  control   of  some  central  head,  cogniz- 
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ant  of  the  necessities  and  demands  of  the  whole  line  of  rail- 
way. There  seems  to  ns  to  be  mnch  foroe  in  these  sngges- 
tions.  But  we  have  not  now  to  deal  with  the  question 
whether  it  would  be  practicable  to  confer  such  power,  but 
whether  such  power  has  in  fact  been  conferred,  or  the  station 
agents  of  the  defendant  have  been  held  out  to  the  public  as 
possessing  such  power.  This  is  a  question  of  fact,  and  not 
of  law.  Courts  cannot  say  as  a  matter  of  law  that  station 
agents  must  possess  the  power  to  bind  the  company  by  such 
contracts,  nor  can  the  courts  take  judicial  notice  that  such 
agents  possess  such  power,  or  are  held  out  to  the  world  as 
possessing  it.  The  defendant  proposed  to  show  whether  or 
not  the  agent  did  possess  power  to  bind  it  by  such  a  con- 
tract. In  rejecting  the  proffered  testimony  the  court  erred. 
The  court  also  erred  in  giving  the  instruction  excepted  to 
and  in  refusing  the  one  asked. 

Bevebsed. 

Beck,  J.,  dissenting. — Railroad  corporations  as  common 
carriers  are  under  obligation  to  receive  and  transport,  with 
promptness  and  fidelity,  all  property  delivered  at  their  cars 
or  at  places  or  in  warehouses  designated  by  their  course  of 
business.  The  time  of  the  receipt  of  property  for  transporta- 
tion may  be  regulated  by  contract  between  carriers  and  con- 
signors. 

Kailroads  are  managed  by  officers  of  the  corporations  at 
their  principal  place  of  business,  who  employ  subordinates  at 
the  various  towns  and  stations  through  which  the  roads  run. 
These  subordinates  are  called  station  agents  and  they  have 
the  authority  to  receive  property  for  transportation.  It  can- 
not be  pretended  that  if  a  consignor  offers  property  for  trans- 
portation the  station  agent  is  not  authorized  to  bind  the  cor- 
poration by  a  contract  to  carry  it.  The  company  cannot 
protect  itself  by  witholding  authority  from  its  agent  to  make 
such  contract.  If  it  could  do  this  it  would  be  able  to  defeat 
the  rule  obligating  it  to  receive  and  c^rry  all  property  offered 
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for  tran8pk)rtation.  In  order  that  it  may  discharge  this  ob- 
ligation it  employs  station  agents,  and  the  law  will  not  per- 
mit it  ta  so  limit  the  agent's  powers  that  it  may  refuse  to 
carry  property  at  the  pleasure  of  its  officers.  If  a  station 
agent  can  contract  to  carry  property  to-day,  he  may  bind  the 
corporation  by  a  like  contract  to  carry  it  to-morrow.  This 
power  of  the  station  agent  to  contract  for  future  transporta- 
tion is  of  the  iirst  importance  to  the  business  of  the  country. 
It  is  certainly  true  that  much  of  the  property  transported 
by  railroads  is  carried  under  contracts  of  this  character. 

The  most  important  duty  of  station  agents,  so  far  as  ship- 
pers are  concerned,  is  to  provide  cars  for  the  future  trans- 
portation of  property.  Shippers  must  know  the  time  cars 
will  be  supplied  them  in  order  to  have  the  merchandise  at  the 
depots,  or  elsewhere,  ready  for  shipment.  In  the  case  of 
live  stock  and  perishable  articles  the  railways  always  con- 
tract to  furnish  cars  at  a  given  time.  Any  other  course  of 
business  would  entail  loss  upon  shippers  of  such  articles  and 
wonld  operate  as  an  embargo  upon  the  business  of  shipping 
fruits,  vegetables,  ice,  poultry,  and  even  fat  hogs.  No  sliip- 
per  could  buy  potatoes  in  the  fall  of  the  year  and  store  them 
in  warehouses,  unless  he  could  depend  upon  the  contracts  of 
the  railroads  to  furnish  him  cars  to  ship  them  before  the 
freezing  weather  should  set  in. 

As  a  matter  of  fact,  in  the  course  of  the  business  of  the 
roads,  station  agents  do  make  contracts  for  the  furnishing  of 
cars  and  are  authorized  to  do  so.  The  station  agent  and  no 
other  person  is  accessible  to  the  consignor.  It  is  true  that 
the  cars  of  a  railroad  are  under  the  control  of  one  officer,  but 
he  speaks  through  the  station  agent,  who  is  accessible  to  him 
by  telegraph  every  minute  of  each  day.  The  station  agent 
makes  the  contract  under  the  direction  of  the  proper  officer 
having  control  of  the  cars.  As  it  is  impossible  for  the  ship- 
per to  contract  with  any  other  officer,  and  as  the  station 
agent  is  authorized  to  make  contracts  for  cars,  his  contracts 
are  binding. 
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These  coDsideratioufi  lead  me  to  the  oonclusion  that  the 
law  will  regard  the  station  agent  as  fully  authorized  to  make 
contracts  for  the  future  transportation  of  property..  It  was 
not,  therefore,  necessary  for  plaintiff  to  prove  that  the  station 
agent  was  authorized  by  the  defendant  to  make  the  contract 
for  the  transportation  of  his  potatoes  at  a  future  day.  The 
law  presumes  that  he  did  possess  such  power.  In  my  opin- 
ion the  judgment  of  the  Circuit  Court  ought  to  be  affirmed. 
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1.  Constitutional  Law:  code,  section  3058,  unconstitutional.    An 

officer  who,  under  an  execution,  seizes  the  property  of  one  not  the  execu- 
tion defendant  is  a  trespasser,  and  is  liable  to  the  owner  of  such  prop- 
erty in  an  action  for  damages;  and  section  3058  of  the  Code  is  uncon- 
stitutional in  so  far  as  it  seeks  to  bar  such  an  action  by  the  takinflf  and 
returning  by  the  officer  of  an  indemnifying  bond  as  provided  by  sec- 
tions 8055,  3056.  The  reasoning  of  Foule  d^  Roper  r.  Mann^  53  Iowa, 
42,  held  applicable  and  followed. 

2.  Fraud:  method  of  froof:  admissibilitt  of  testimony.  Fraud, 

and  the  knowledge  of  fraudulent  designs  and  transactions,  cannot  in 
many  cases  be  proved  except  by  circumstances;  and  when  eridenoe 
offered  tended  to  establish  facts  and  circumstances  which  would  have 
aided  in  disclosing  the  real  purpose  of  the  parties,  it  was  error  to 
exclude  it. 

3. :  DELATING  CREDITORS:  INSTRUCTION.    An  instruction  to  the 

efiPect  that  if  plaintiff  held  an  honest  claim  against  her  husband,  she 
could  not  use  it  for  the  purpose  of  hindering  and  delaying  other  cred- 
itors, held  good  in  substance,  though  wanting  in  explicitness. 

4.  :  evidence:   instruction.     An  instruction   in  substance  as 

follows:  "Any  fraud  of  the  husband,  if  any  has  been  shown,  in  en- 
cumbering or  disposing  of  his  property,  cannot  affect  the  plaintiff,  un- 
less she  knew  of  and  assented  to  or  aided  in  it  at  the  time,  and,  even 
then,  fraud  shown  in  other  transactions  will  not  be  sufficient  alone  to 
show  fraud  in  this  one.  It  can  only  be  considered  as  showing  the  gen- 
eral course  of  dealing  of  the  parties,  and  as  a  circumstances  bearing  on 
the  general  probabilities  of  the  case,'*  held  not  erroneous. 
Adams  and  Day,  JJ.,  dissent  as  to  the  first  point. 
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A^ealfrom  Chreene  Circuit  Cowrt. 

Thujbsdat,  July  13 

AcTiOK  to  recover  the  value  of  a  stock  of  drngs,  medicines, 
and  other  merchandise,  seized  and  sold  by  defendant,  who 
was  the  sheriff  of  the  connty,  on  certain  executions  issued 
upon  judgment  against  John  Craig,  and  J.  E.  Oraig,  plaint- 
iffs, husband  and  son.  There  was  a  judgment  upon  a  verdict 
for  plaintiff.     Defendant  appeals. 

H.  S.  Window^  for  appellant 

McDvffie  cfe  Howard  and  G.  H.  Jackson^  for  appellee. 

Beck,  J. — I.  The  defendant  alleges  that  after  the  levy  of 
the  executions  and  upon  receiving  a  notice  from  plaintiff 
1.  coNOTiTu-  *^**  ^^  ^^  *^®  owner  of  the  property  seized,  an 
Sde,1^58^*  indemnifying  bond  was  executed  by  the  plaint- 
tionai.  ins   in  execution,  in   pursuance  of  his  demand 

therefor,  which  was  by  defendant  returned  to  the  District 
Court  of  the  county  wherein  the  levy  was  made.  The  part 
of  the  answer  containing  these  allegations  was  stricken  out 
on  the  ground  that  it  set  up  no  defense  to  the  action.  This 
ruling  is  the  first  ground  of  complaint  on  the  part  of  defendant. 

Code,  section  3058,  provides  that  an  action  against  an  oflBicer 
seizing  property  on  execution  is  barred,  if  an  indemnifying 
bond  has  been  taken  and  filed  in  the  proper  court  as  required 
by  sections  3055,  3056.  Under  these  statutes  defendant  in- 
sists that  an  action  cannot  be  maintained  against  him. 

We  have  held  that  section  3058,  so  far  as  it  prohibits  an  ac- 
tion of  replevin  against  an  oflBicer  to  recover  the  specific  goods 
seized  by  him,  is  anconstitutional  and  void«  Fouls  <&  Roper 
V.  Manfiy  53  Iowa,  42.  But  it  is  insisted  that  the  provision 
in  so  far  as  it  is  applicable  to  an  action  to  recover  the  value 
of  property  seized  by  the  oflicer,  is  not  in  conflict  with  the 
constitution. 

The  provision,  if  it  be  enforced,  would  bar  a  remedy  against 
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an  officer  who  seizes  goods  that  are  not  subject  to  the  execu- 
tion in  his  hands,  for  the  reason  that  they  are  not  the  prop- 
erty of  the  defendant  against  whom  the  writ  issues.  When 
the  property  is  seized  under  such  circumstances  the  officer  is 
a  trespasser.  His  writ  does  not  authorize  him  to  seize  the 
property.  The  owner  has  a  valid  claim  against  him  for  the 
yaliie  of  the  goods  seized.  This  claim  of  course  is  the  prop- 
erty of  the  owner  of  the  goods.  We  know  of  no  power  pos- 
sessed by  the  legislature  to  deprive  the  owner  of  the  goods 
of  this  property  right  which  he  holds  against  the  officer. 
Surely  the  legislature  could  not  by  enactment  provide  that  a 
debtor,  by  making  prescribed  arrangements  with  another  per- 
son, could  cause  such  person  to  be  substituted  as  the  debtor 
and  himself  escape  liability  to  the  creditor.  Yet  this  is  the 
precise  tiling  the  statute  in  question  aims  to  accomplish. 
It  declares  that  the  trespasser  shall  cease  to  be  the  debtor 
of  the  party  whose  goods  are  wrongfully  taken,  if  other  per- 
sons will  in  the  manner  prescribed  take  his  place. 

It  is  no  reply  to  this  argument  to  insist  that  the  statute 
is  intended  for  the  protection  of  the  officers  of  the  law.  The 
law  does  not  and  ought  not  protect  them  when  they  violate 
the  rights  of  property  of  persons  against  whom  they  have  no 
writs.  But  they  have  ample  protection  by  the  indemnifying 
bonds  which  they  may  demand.  If  these  bonds  are  sufficient 
they  can  suffer  no  loss. 

We  think  the  statute,  if  enforced  so  as  to  bar  actions 
against  ministerial  officers  in  cases  like  the  one  before  us, 
would  result  in  gross  abuses  and  oppression.  The  reason 
and  principles  upon  which  the  dtxusion  in  FouU  <&  Roper  v. 
Mami  is  based,  are  applicable  to  the  case  of  an  action  to  re- 
cover the  value  of  goods  illegally  seized  by  a  ministeral  c^cer. 

II.     The  plaintiff  in  this  case  is  a  married  woman  and  the 

wife  of  one  of  the  execution  defendants  and  the  motiier  of  the 

s.  fraud:       other.     The  issues  in  the  case  involve  the  ques- 

pro<rf?iLtoifl»-  tion  as  to  whether  the  property  levied  upon  be- 

mony.^  ^^  '  longed  to  her  or  to  her  husband  and  son.     She 
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claims  that  she  bought  the  goods  with  money  she  held  in 
her  own  right.  On  the  other  band,  defendant  insists  that 
the  property  was  bon^t  with  the  money  of  her  husband. 
Plaintiff  testifies  that  she  loaned  her  husband  money  which 
he  mvested  in  property  and  afterwards  paid  her  part,  at  least, 
of  the  sum  borrowed,  which  she  invested  in  the  merchandise 
in  question.  The  husband  was  involved  in  debt  and  con- 
veyances and  mortgages  of  property  to  the  son  are  shown. 
There  is  evidence  tending  to  show  that  he  attempted  to  cover 
his  property  from  his  creditors. 

The  defendant  in  the  examination  of  the  plaintiff  and  other 
witnesses  asked  many  questions  tending  to  show  the  business 
transactions  of  the  father  and  son,  their  dedarations  showing 
an  intent  to  defraud  their  creditors,  and  the  knowledge  of  the 
plaintiff  of  their  practices  and  purposes.  This  was,  we  think, 
erroneously  excluded. 

The  burden  rested  upon  defendaut  to  show  fraud  on  the 
part  of  her  husband  in  covering  up  his  property  by  causing 
the  title  to  be  held  by  his  wife.  The  wife's  knowledge  and 
participation  in  the  fraud  defendant  was  required  to  estab- 
lish. Fraud  cannot  always  be  shown  by  direct  evidence,  but 
is  usually  proved  by  circumstances.  Neither  can  the  knowl- 
edge of  or  participation  in  fraudulent  designs  and  transac- 
tions be  proved  in  many  case  except  by  circumstances.  Those 
who  are  charged  with  fraud  in  transactions  investigated  in  a 
court  of  justice,  when  called  upon  to  give  evidence  in  regard 
to  such  charges,  are  always  subject  to  such  an  examination 
as  will  disclose  their  knowledge  of  the  fraud  and  purposes 
connected  with  the  transactions.  So,  if,  on  account  of  the 
relations  of  the  parties,  confidence  may  be  presumed  to  exist 
between  them,  the  law  will  favor  such  an  examination,  when 
they  are  required  to  testify  touching  matters  alleged  to  be 
fraudulent,  as  will  disclose  their  true  character. 

Fraudulent  practices,  of  like  character  about  the  time  of  the 
transactions  in  question,  and  knowledge  of  such  practices  by 
one  charged  with  participation  in  the  fraud,  may  be  shown. 


Digitized  by 


Google 


204  SUPREME  COUBT  OF  IOWA, 

CnOg  ▼.  Fowier. 

The  evidence  offered  and  excluded  tended  to  establish,  we 
think,  facts  and  circumstailces  which  woold  have  aided  to 
disclose  the  real  purposes  of  the  parties.  It  ought  to  have 
been  admitted.  The  court  below  ought  to  have  given  greater 
latitude  to  the  examination  of  plaintiff  and  other  witnesses. 
McN'orton  v.  AJcers^  24  Iowa,  369;  Price  v.  Mahon^^  Id., 
582. 

It  is  not  necessary  here  to  recite  the  questions  which  we 
think  defendant  ought  to  have  been  permitted  to  ask.  The 
application  of  the  rules  we  have  stated  will  clearly  indicate 
at  another  trial  what  evidence  ought  to  be  admitted. 

III.  There  was  no  evidence  tending  to  show  that  the 
goods  in  controversy  were  purchased  by  plaintiff  of  her  hus- 
3^ .  ^^    band  and  son.     She  testified  that  she  had  money 

ora^fftsSrao^"  i^  t^r  o^^^  ^^g^^  which  she  loaned  to  her  hus- 
^°^  band,  and  which  he  subsequently  repaid.     This 

money  was  used  by  him  in  the  purchase  of  the  stock  of  mer- 
chandise levied  upon.  Defendant  asked  certain  instructions 
to  the  effect  that  if  plaintiff  held  an  honest  claim  against  her 
husband  she  could  not  use  it  for  the  purpose  of  hindering 
and  delaying  other  creditors.  The  thought  of  the  instruc* 
tion  seems  to  be  that  plaintiff,  though  she  held  an  honest 
claim  against  her  husband,  could  not,  under  pretense  thereof, 
cover  the  property  of  her  husband  so  as  to  delay  or  defeat  his 
creditors.  The  instructions  probably  are  wanting  in  explic- 
itness  and  could  be  made  more  clearly  to  express  the  rule  in- 
tended. But  the  substance  of  the  instructions  ou^t  to  have 
been  given  to  the  jury. 

IV.  The  court  gave  the  jury  the  following  instruction, 
the  twelfth:  "  Some  evidence  has  been  introduced  regarding 
4. ..  evi-    other  transactions  of  plaintiff's  husband,  with  his 

structioik'  property.  It  should  be  borne  in  mind  that  any 
fraud  of  the  husband,  if  any  has  been  shown,  in  encumbering 
or  disposing  of  his  property,  cannot  affect  the  plaintiff,  unless 
she  knew  and  assented  to  or  aided  in  it  at  the  time,  and  even 
then  fraud  shown  in  other  transactions,  if  so  shown,  will  not 
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be  Buflieient  alone  to  show  fraud  in  this  one.  ^  It  can  only  be 
considered  as  showing  a  general  course  of  dealing  of  the  par- 
ties and  as  a  circumstance  bearing  on  the  probabilities  of  the 
case."  This  instruction  defendant  insists  is  erroneous,  in 
that  it  fails  to  state  that  if  plaintiff  had  notice  of  such  lacts 
as  would  haye  put  an  ordinarily  prudent  man  upon  inquiry 
that  would  have  led  to  a  knowledge  of  the  fradulent  acts  of 
her  husband,  she  is  chargable  with  knowledge  thereof.  In 
support  of  this  objection  counsel  cite  Jone9  v.  Heihervngtoiiy 
45  Iowa,  681.  The  rule  of  that  case  is  to  the  effect  that 
knowledge  of  a  fraudulent  character  of  a  sale  of  goods,  which 
is  the  subject  of  the  suit,  will  be  inferred  from  circumstances 
which  are  sufficient  to  raise  inquiry.  But  the  instruction 
tmder  consideration  did  not  relate  to  the  particular  transac- 
tions involved  in  the  action  which  is  alleged  to  be  fraudulent, 
but  \o  other  transactions  from  which  the  transaction  in  ques- 
tion may  be  inferred  to  be  fraudulent.  It  appears  to  us  that 
the  rule  of  the  case  cited  cannot  be  extended  to  transactions 
other  than  the  one  assailed  by  the  action.  It  will  not  do 
to  hold  that  because  plaintiff  could  have  discovered  that 
other  transactions  of  her  husband  were  fraudulent,  upon 
inquiries  suggested  by  facts  within  her  knowledge,  the  in- 
ference is  raised  that  the  payments  of  money  to  plaintiff  by 
her  husband  and  her  purchase  of  the  goods  therewith  were 
fraudulent. 

Other  questions  discussed  by  counsel  need  not  be  con- 
sidered. For  the  errors  above  pointed  out  the  judgment  of 
the  Circuit  Court  is 

Kbvbbsed. 

Adams,  J.,  d/isaeTUinq. — I  think  that  the  court  erred  iu 
striking  from  the  answer  the  allegations  based  upon  the  pro- 
vision of  the  statute  contained  in  section  S058  of  the  Code.  I 
do  not  think  that  the  statute  is  unconstitutional.  While, 
therefore,  I  concur  in  the  reversal  of  the  case,  I  do  so  upon 
the  ground  that  the  court  erred  in  holding  that  the  statute 
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is  unconstitutionaL  Upon  the  other  points  I  express  no 
opinion. 

Section  3058  of  the  Code  is  in  these  words:  "The  claim- 
ant or  purchaser  of  any  property^  for  the  seizure  or  sale  of 
which  an  indemnifying  bond  has  been  taken  and  returned  by 
the  officer,  shall  be  barred  of  any  action  against  the  officer 
levying  on  the  property  if  the  surety  on  the  bond  was  good 
when  it  was  taken.  Any  such  claimant  or  purchaser  may 
maintain  an  action  upon  the  bond  and  recover  such  damages 
as  he  shall  be  entitled  to.''  The  provision  of  the  constitu* 
tion  alleged  to  be  violated  is  in  these  words:  "No  person 
shall  be  deprived  of  life,  liberty,  or  property^  without  dUe 
process  of  law."  Art.  1,  §  9,  Constitution  of  Iowa.  It  has 
been  held  in  Fovle  d:  Uoper  v.  Mating  53  Iowa,  42,  that 
where  the  property  of  a  third  person  is  seized  upon  execu- 
tion he  is  deprived  of  it,  notwithstanding  his  title  is  not 
divested  by  the  seizure,  nor  by  a  sale  thereunder,  and  the 
process  being  quite  clearly,  so  far  as  he  is  concerned,  not 
"due  process  of  law,"  within  the  proper  meaning  of  those 
words,  it  followed  that  the  provision  was  unconstitutional  so 
far  as  it  was  designed  to  bar  an  action  of  replevin.  The  case 
before  us  is  to  my  mind  entirely  different.  We  have  to  de- 
termine whether  the  plaintiff's  alleged  claim  can,  under  Ae 
statute,  be  properly  held  to  be  in  the  nature  of  property.  If 
it  is  she  is  without  question  deprived  of  it.  The  question  in 
Foule  &  Roper  v.  ManHj  was  as  to  the  effect  of  the  seizure 
and  sale  upon  what  was  indisputably  property. 

Proceeding  then  to  inquire  whether  the  plaintiff's  alleged 
claim  can,  under  the  statute,  be  properly  held  to  be  property, 
I  have  to  concede  of  course  that  where  a  person's  property  is 
seized  upon  an  execution  against  another,  he  would,  but  for 
the  statute,  have  a  claim  against  the  officer  for  damages,  and 
that  such  claim  would  be  in  the  nature  of  property.  I  have 
to  concede,  also,  tliat  such  claim  having  once  properly  arisen 
it  could  not  be  taken  away  by  statute.  But  where  the  stat- 
ute is  enacted  in  advance  of  the  seizure,  I  do  not  think  that 
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the  claim  arises.  The  trespasser  is  the  execution  creditor. 
He  alone  is  in  fault.  The  officer  becomes  the  blind,  and  it 
may  be,  the  unwilling  instrument  of  the  law  which  the  cred- 
itor uses.  It  is  proper  and  competent  I  think,  therefore,  for 
the  law  to  make  him  irresponsible.  • 

Let  us  see  into  what  kind  of  a  dilemma  the  majority  opin- 
ion leads  us.  The  statute  imperatively  requires  an  officer, 
who  has  been  indemnified,  to  proceed  to  subject  the  property 
to  the  execution;  and  this  court  held  in  Evans  <fe  Son  v. 
Thurston^  63  Iowa,  122,  that  he  could  not  escape  the  obliga- 
tion. We  have  then  an  act  which  it  is  legal  and  illegal  to 
do;  or  to  put  the  case  more  strongly  we  have  an  act  which 
it  is  illegal  to  omit  to  do  and  illegal  to  do. 

In  my  opinion  the  true  view  is  that  no  person  can  be 
deemed  a  trespasser  for  doing  what  the  law  requires  him  to 
do.  I  am  not  able  to  entertain  any  doubt.  But  if  I  did  it 
would  not  follow  that  I  should  be  justified  in  holding  the 
statute  unconstitutional.  A  statute  is  not  to  be  held  uncon- 
stitutional which  is  merely  of  doubtful  constitutionality.  It 
is  not  for  a  court  to  lightly  impugn  the  action  of  a  co-ordin- 
ate branch  of  the  government. 

Mb.  Justioe  Dat  concurs  with  me  in  this  dissent. 
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Jaspbb  Oountt  v.  Osborn. 

1.  Pauper :  xr aiktenancb  bt  son.    The  son  of  a  poor  person,  nnable  to 

inaint4iin  himself  by  work,  is  liable  to  the  county  for  money  expended 
»        in  support  of  such  poor  person  upon  the  order  of  the  township  tnistees, 
and  may  be  compelled  by  order  of  court  to  support  him. 

2.  Practice  in  the  Supreme  Court :  objection  not  baisbd  below. 

A  defense  not  pleaded  and  an  objection  not  raised  in  the  court  below 
cannot  be  heard  for  the  first  time  in  the  Supreme  Court. 

3.  Pauper:  who  ib.    Although  a  man  has  a  homestead  right  in  forty 

acres  of  land,  and  is  the  owner  of  certain  personal  property  kept  on  said 
land,  yet  if  he  is  aged,  infirm,  and  otherwise  destitute,  and  unable  to 
maintain  himself  by  labor,  and  his  homestead  and  personal  property  are 
in  the  control  of  his  wife  and  children,  who  by  their  cruel  and  inhuman 
treatment,  make  it  impossible  for  him  to  live  at  home,  or,  without  litiga- 
tion, to  control  or  enjoy  his  personal  property,  he  is  a  "poor  person"  in 
contemplation  of  the  statute.  Adams  and  Seeyebs,  JJ.,  from  their 
views  of  the  evidence,  dissenting, 

4. :  ACTION  fob  maintenance.    While  the  wife  of  sudi  a  person  is 

liable  to  the  county  for  his  support,  or  to  any  citizen  who  might  take 
care  of  him,  yet  the  county  may  waive  its'right  of  action  against  her  and 
pursue  its  remedy  against  the  son. 

5.  Evidence:  facts  not  opinions.  Witnesses  who  are  not  experts,  can 
be  heard  to  state  facts  only,  not  opinions. 

Ajppml  from  Jasper  Oircuit  Oottrt. 

Thursday,  July  13. 

This  action  was  brought  to  recover  money  expended  npon 
the  order  of  the  township  trustees  for  the  support  of  John 
Osbom,  father  of  defendant,  alleged  to  be  a  poor  person,  who 
is  nnable  to  maintain  himself  by  work,  and  praying  for  a 
judgment  and  order  oi  the  court  requiring  and  compelling 
defendant  to  support  his  father.  There  was  a  judgment 
granting  the  relief  sought  in  plaintiff's  petition.  Defendant 
appeals. 

jET.  S.  WinsloWy  for  appellant 

Smith  <&  Wilson^  for  appellee. 

Beck,  J. — I.  Henrietta,  the  mother  of  defendant  and  wife 
of  John  Osbom,  was  joined  as  defendant  in  the  action.     She. 
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with  her  son  Henry^  answered  the  petition  alleging  that  John, 
the  father  and  husband,  had  left  his  house  voluntarily;  that 
the  wife  at  the  time  of  her  marriage  owned  all  the  property, 
<<and  with  this  property  all  the  lands  were  purchased,"  and 
that  the  husband  by  imprudence  squandered  a  large  part  of 
"their  means,'*  to  which  course  of  conduct  the  wife  made  ob- 
jection,  which  gave  offense  to  the  husband  and  he  thereupon 
became  harsh  and  cruel.  They  declare  in  their  answer,  "that 
now  and  always,  so  long  as  he  shall  behave  himself,  and  will 
share  with  defendants  their  house,  he  can  do  so,  and  defend- 
ants now  here,  as  they  have  heretofore  done  to  the  trustees, 
tender  to  him  their  home  and  support."  Pending  the  trial 
the  cause  of  action  as  to  Henrietta  was  dismissed. 

Hie  court  made  and  filed  a  finding  of  facts  from  which  it 
appears  that  application  as  required  by  law  had  been  made 
to  the  township  trustees  for  board  and  clothing  for  John  Os- 
bom,  which  were  supplied  to  the  value  of  $48,  and  that  cer- 
tain notices  were  given  by  the  trustees  to  defendant.  The 
other  findings  of  the  court  which  need  be  presented  here,  are 
in  the  following  language: 

"3.  That  at  the  time  of  applying  for  and  receiving  said  re- 
lief, board  and  clothing,  John  Osbom  was,  and  still  continues, 
a  poor  person,  unable  to  maintain  himself  by  work. 

"4.  That  said  defendant,  Henry  Osbom,  the  son  of  said 
John  Osbom,  is  twenty-seven  years  old  and  unmarried,  living 
vrith  his  mother,  John  Osbom's  wife,  on  her  farm  in  Fairview 
township. 

"6.  That  up  to  the  time  of  said  John  Osbom's  application 
to  said  trustees,  as  aforesaid,  he  had  been  living  with  his  wife 
and  son,  Henry  Osbom,  the  defendant,  but  said  John  Osbom 
was  not  then  being  maintained  by  them,  or  either  of  them,  in 
the  manner  which  his  necessities  and  condition  required,  nor 
had  either  so  maintained  him  for  some  months  past. 

"6.  For  some  years  immediately  preceding  December  6th, 
A.  D.  1880,  Henry  Osbom  and  his  mother  on  the  one  side, 
and  the  father  and  husband  on  the  other,  had  frequent  and 
Vol.  LIX— 14 
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bitter  qnarrele,  which  sometimefi  led  to  personal  yiolemce; 
but  who,  if  any  one  of  them  has  been  the  most  to  blame  does 
not  clearly  appear.  John  Osbom,  however,  being  sixty-nine 
years  old,  and  quite  infirm  and  sometimes  sick,  was  compelled 
to,  and  did,  yield  the  control  of  the  household,  farm  and  bu«i« 
ness  to  his  son,  Henry  Osbom,  and  his  wife,  Henry's  mother, 
who  appear  to  hare  been  industrious  and  frngaL 

^^7.  That  at  said  December  6th  said  John  Osbom  had,  has 
now,  perh^s,  the  right  to  some  personal  property  such  as  is 
usually  found  on  a  farm,  but  what  it  or  its  value  was  or  is, 
does  not  clearly  appear.  It  had  all  slid  into  the  possession 
of,  or  had  been  by  superior  force  taken  possession  of^  by 
Henry  Osbom  and  his  mother,  so  thai  John  Osbom  was  not 
then,  and  has  not  since  been,  in  the  control  or  possession  of 
any  property  of  any  sort,  real  or  personal.  Said  defendant, 
Henry  Osborn,  is  not  now,  and  has  not  been  at  any  time 
since  December  6th,  A.  D.  1880,  of  ability,  wifliout  personal 
labor,  to  maintain  his  father,  said  John  Osbom,  in  ih/e  man- 
ner which  his  necessities  and  condition  require. 

<<8.  That  said  John  Osbom  has  besides  the  defendant, 
Henry,  another  son  of  age  and  in  business  for  himself,  but 
not  a  resident  of  Jasper  county,  and  a  daughter  Julia  and  son 
Charles,  both  minors,  living  with  Henry  and  their  mother  in 
Fairview  township." 

II.  Counsel  for  defendant  insist  that  upon  the  facts  found 
the  court  ought  not  to  have  rendered  the  judgment  against 

1.  PAupsB :      defendant     The  third  finding  is  that  "John  Os- 

maintenance    ,  ,    .  it.. 

byeon.  bom  was,  and  is,  a  poor  person,  unable  to  main- 

tain himself  by  work,''  and  by  the  fourth  the  court  finds  that 
defendant  is  his  son.  Under  these  findings  the  defendant  is 
liable  for  the  support  of  his  father.     Code,  §  1830. 

III.  Counsel  for  defendant  also  urge  that  as  the  seventh 
finding  shows  that  defendant  is  not  "of  ability,  without  per- 

2.  p&acticb:  sonal  labor,  to  maintain  his  feither,"  he  is  not 
couSr'objec-  shown  to  be  able  to  render  the  support  required, 
raised  below,  and  therefore  judgment  ought  not  to  have  been 
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rendered  agaiost  him.  But  no  sneh  defense  was  pleaded  in 
the  answer,  and  no  such  objection  was  raised  in  any  form  in 
the  court  below.     It  caxmot  be  first  raised  in  this  court 

lY.     It  is  also  urged  that  the  evidence  fiuls  to  support  the 
finding  of  the  court  that  John  Osbom  was  a  poor  person  for 
J.  faupkb:      whose  support  the  law  will  hold  his  son  liable, 
whoiii.  rpj^g  obje3tion  is  based  upon  the  ground  that  the 

evidence  discloses  the  facts  to  be  that  he  is  the  owner  of  cer- 
tain personal  property,  and  has  a  homestead  interest  in  the 
forty  acres  of  land  occupied  by  the  family  as  a  home*  The 
fifth  and  sixth  findings  of  fact  are  well  supported  by  the  tes- 
timony. It  is  true  that  he  has  the  lawful  right  to  occupy 
his  homestead  and  to  hold  the  possession  of  certain  personal 
property.  But  by  the  violence  and  ill  treatment  of  his  wife, 
deSandant,  and  his  other  children,  he  was  driven  from  his 
iKone  and  deprived  of  the  use  and  benefits  of  his  personal 
property  The  testimony  tends  do  show  the  most  brutal 
treatment  toward  the  husband  and  father  by  the  wife  and 
children.  He  was  more  than  once  assaulted  by  defendant, 
who  was  fined  on  one  occasion  for  the  ofiense;  the  wife  threw 
buckets  of  water  upon  him;  and  the  daughter,  who  seems  to 
have  had  an  organ  in  the  parlor,  forbid  him  to  enter  that 
room,  and  the  younger  son,  a  lad  of  thirteen,  threw  clods  of 
dirt  upon  him,  and  all  habitually  used  towards  him  abusive 
language.  He  was  kept  in  the  cellar  and  required  to  sleep 
there  and  refused  money  to  buy  necessary  articles  for  his 
comfort,  and,  in  shorty  was  treated  with  violence  and  indig- 
nity, the  recital  of  which  would  not  fail  to.  shock  human  sen- 
sibility. The  family  charge  that  he  was  cross  and  unpleas- 
ant. We  wonder  how  ho  could  be  expected  to  be  otherwise, 
surrounded  as  he  was,  by  such  tormentors  of  his  own  blood 
and  family.  He  was  sixty-nine  years  of  age,  infirm  of  health, 
being  a  cripple  from  diseased  legs.  Such  being  his  physical 
condition,  he  found  it  necessary,  in  order  to  escape  the  torture 
inflicted  upon  him  by  his  own  family,  to  leave  his  own  house, 
even  though  starvation   threatened  him  away  from  home. 
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His  wife  had  coerced  him  into  giving  her  a  deed  of  their  land, 
eighty  acres.  She,  and  her  son,  had  assumed  control  of  all 
his  personal  property.  Of  conrse  the  law  secures  to  him  a 
right  to  occupy  his  homestead  with  his  femily,  but  their  vio- 
lence rendered  that  impossible.  The  title  of  the  personal 
property  was  in  him,  but  the  son  had  it  in  possession.  His 
wife  and  son  would  give  him  no  money.  They  agreed  in 
writing  with  the  trustees,  before  this  suit  was  brought,  to  per- 
mit him  to  return  to  their  home,  and  that  they  would  pay 
him  one  dollar  a  month  to  enable  him  to  buy  necessary  arti- 
cles of  comfort.  But  he  could  not  remain  at  home  and  the 
one  dollar  a  month  was  not  paid  him.  The  right  to  the 
homestead  and  to  the  personal  property,  unless  they  were  en- 
forced by  proceedings  at  law,  would  give  him  neither  shelter 
nor  food.  He  had  no  money  to  institute  actions  to  enforce 
his  rights,  and  could  he  have  done  so  without  money,  he 
would  have  starved  before  he  could  have  realized  support  in 
that  way,  did  no  other  means  exist  for  providing  him  with 
food.  It  is  said  that  his  property  and  rights  gave  him  credit 
whicTi  he  ought  to  have  used  for  his  own  support.  We  think 
the  helpless  old  man,  a  refugee  from  the  cruelties  of  his  family, 
would  have  little  credit  on  account  of  the  property  withhold 
from  him  by  his  family. 

It  would  be  a  reproach  to  our  laws  if  one  so  destitute,  so 
afflicted  with  disease,  and  the  worse  affliction  of  an  ungrate- 
ful and  cruel  family,  would  be  refused  the  support  given 
paupers.  He  was  destitute  and  in  want;  he  had  no  money 
or  other  means  that  could  be  applied  to  his  support.  He 
was  a  "poor  person*^  in  the  most  destitute  condition.  The 
law  contemplates  that  the  children  of  such  persons  shall  be 
liable  for  their  support.     Code,  §  §  1330, 1333. 

V.  It  is  urged  that  the  wife  of  Osborn  was  liable  for  his 
support  and  therefore  he  was  not  authorized  to  call  upon  the 

4 :  ac-    county.     But  the  difficulty  in  the  way  of  this  po- 

maiDtenance.  sition  is,  that  while  depending  upon  her  for  sup- 
port he  would  have  starved.     His  right  to  claim  support 
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from  her,  like  his  right  to  occupy  his  house,  could  not  have 
been  enforced  except  by  appeal  to  the  law.  "While  enforcing 
this  right  he  required  food  and  shelter.  Doubtless,  she 
would  be  liable  for  his  support  to  the  county  or  to  any  citizen 
who  would  humanely  take  care  of  him.  But  the  county  may 
pursue  its  remedy  against  the  defendant  and  waive  its  remedy 
against  the  wife. 

We  think  Stewart  v.  Shermom,  5  Conn.,  244,  is  hardly  in 
conflict  with  these  views.  It  appears  that  the  plaintiff  in 
that  case,  who  had  rendered  support  to  the  alleged  pauper, 
held  a  note  belonging  to  the  pauper;  at  least  such  was  claimed 
to  be  the  fact  by  the  defendant  The  court  held  that  if  the 
pauper  had  an  estate  he  was  bound  to  support  himself,  and 
the  town  could  not  be  charged  for  his  support.  But  the  case 
does  not  meet  the  facts  before  us,  namely,  that  the  pauper 
while  holding  a  right  to  occupy  his  homestead  was  driven 
from  it,  and  his  wife  and  family,  while,  in  law  and  morals, 
they  were  bound  for  his  support,  refused  to  discharge  their 
duty  in  this  respect,  and  that  he  would  have  been  exposed  to 
suffering  and  starvation  had  he  not  received  support  from 
the  township  trustees.  It  must  be  remembered  too,  that  in 
the  case  just  cited  the  person  granting  relief  to  the  pauper 
seeks  to  recover  from  the  town;  in  this  case  the  county  hav- 
ing  voluntarily  rendered  support  to  the  pauper,  seeks  to  re- 
cover therefor  from  his  son,  whom  the  law  holds  liable  for 
his  father's  support. 

YI.  Defendant  offered  as  a  witness  in  liis  behalf  his  sister 
Julia,  who  was  a  member  of  John  Osbom's  family.  He  asked 
ft.  xvidbnob:  her  <<if  it  vras  not  for  his  own  conduct,  whether 
op^^on.  her  father  could  not  live  at  home?''  The  witness 
was  not  permitted  to  answer  this  question.  The  ruling  is 
correct  It  sought  to  elicit  an  opinion  of  the  witness.  She 
was  authorized  to  state  £Eicts,  and  not  opinions,  based  upon 
&ct8.  The  foregoing  discussion  disposes  of  all  questions  in 
the  case.    The  judgment  of  the  Circuit  Court  is 

Affibmed. 
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Adams,  J^  dissenting. — The  findings  of  the  court  do  not 
in  my  opinion  show  that  John  Osborn  was  a  "poor  person" 
within  the  meaning  of  the  statute.  The  findings  show 
affirmatively  that  he  had  "the  right  to  some  personal  prop- 
erty such  as  is  usually  found  on  a  farm."  Mrs.  Osbom  in 
her  testimony  says:  "We  have  hogs,  cattle,  and  horses;  we 
have  stock."  The  holding  that  he  is  a  "poor  person"  ap- 
pears to  be  baaed  upon  the  idea  that  he  has  been  deprived  of 
the  possession  of  his  property.  But  it  is  not  bo  found  by  the 
coiirt  nor  does  the  evidence  so  show.  The  finding  is  that  the 
personal  property  "had  all  slid  into  the  possession  of,  or  had 
been  by  superior  force  taken  possession  of  by  Henry  Osbom 
and  his  mother."  The  court  did  not  find  positively  that  any 
force  had  been  used,  and  I  am  unable  to  discover  any  evi- 
dence that  there  had  been.  Mrs.  Osbom  in  speaking  of  her 
husband  said:  "He  has  had  as  much  control  of  the  property 
the  last  two  years  as  any  one  if  he  wants  to,"  wid  I  am  not 
able  to  find  any  evidence  to  the  contrary.  The  defendant 
Henry  Osbom  appears  to  have  been  at  work  upon  the  farm 
as  an  employe.  The  undisputed  evidence  shows  that  the 
work  was  done  upon  the  farm  mainly  by  Mrs.  Osbom  and 
her  children,  atnd  that  the  defendant  Henry  took  the  lead. 
To  this  extent  the  personal  property  had  slid  into  the  pos- 
session of  Henry  and  his  mother.  But  while  Osbom  was 
living  with  his  family,  he  appears  to  have  been  in  the  pos- 
session of  his  property  in  the  same  sense  that  any  farmer  is 
in  possession  of  his  property  upon  his  farm>  while  living 
with  his  family  upon  the  farm,  but  on  account  of  bodily  in- 
firmity not  participating  to  any  great  extent  in  its  care  or 
management.  The  evidence,  I  thirik,  does  not  show  that  he 
was  ever  denied  the  right  to  make  sale  of  what  they  had  to 
sell,  if  he  chose  to  exercise  the  right.  It  is  shown,  indeed, 
that  he  did  sometimes  exercise  such  right  and  receive  the 
money.  He  was  not  unable  to  do  so,  and  his  omission  to  do 
so  appears  to  have  been  a  matter  of  his  own  volition.  I 
cannot,  then,  attach  much  importance  to  the  finding  that  the 
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property  on  thie  &rm  had  slid  into  the  poasesaiou  of  Mrs. 
Osborn  and  the  defendant  Henry. 

The  majority  opinion  proeeeds  upon  the  theory  that  Os- 
born  was  driven  from  Ixome,  or  at  least  that  he  was  justified 
in  leaving  it;  but  the  court  below  did  not  so  find,  and  I 
think  could  not  properly  have  done  so  upon  tiie  evidence.  It 
may  be  conceded  that  the  evidence  showd  that  Osborn's 
family  did  not  at  all  times  use  proper  language  toward  him. 
But  it  was  not  wholly  the  fault  of  the  family.  Osborn  was 
addicted  to  drink,  and  quarrelsome;  and  while  he  said  in 
his  testimony:  "I  have  as  much  aflfection  for  my  wife  as 
men  generally  have  for  their  wives,''  the  undispnted  evidence 
shows  that  he  struck  her  at  four  different  times,  and  for  years 
threatened  to  kill  her.  He  admits  that  he  made  such  threats, 
and  it  is  proven  that  he  told  his  neighbors  that  he  intended 
to  kill  her,  and  also  intended  to  kill  his  son  Henry. 

The  majority  opinion  states  that  Henry  struck  his  father 
and  was  fined  for  it.  This  is  not  denied.  Bat  if  this  fact 
is  of  any  importance  as  tending  to  support  the  ruling  that 
Osborn  was  a  proper  subject  for  county  relief,  it  ought  to  be 
stated  that  there  were  mitigating  droumstanoes.  On  one 
occasion  when  the  family  was  at  table,  one  of  the  too  fre- 
quent family  altercations  occurred.  Osborn  was  about  to 
strike  his  wife  with  a  chair  when  Henry  struck  him  with  his 
open  palm  upon  the  face.  This  is  all  the  violence,  I  think, 
which  the  evidence  shows  was  inflicted  by  Henry  or  hia 
mother.  It  is  true  Osborn  testifies  that  his  wife  threw  water 
upon  him,  but  she  denied  it,  and  the  court  below  made  no 
such  finding.  He  testified  that  he  was  kept  in  a  cellar.  But 
what  he  called  a  cellar  appears  to  have  been  a  basement  room, 
with  half  windows  above  ground,  and  furnished  with  a  stove 
and  a  little  other  furniture.  Besides,  according  to  the  testi- 
mony of  three  vsdtnesses,  each  as  credible  as  he  is,  he  was 
not  kept  there,  but  had  the  freedom  of  the  house,  and  occu- 
pied the  basement  when  he  did  occupy  it,  only  from  choice. 
The  court,  indeed,  found  that  <^the  defendant  and  his  mother 
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have  offered,  and  have  at  all  times  been  willing  to  maintain 
said  John  Osborn  in  sickness  and  in  health  as  they  do  them- 
selves." This  shows  that  he  had  the  freedom  of  the  house 
and  shared  with  the  other  members  of  the  family  in  whatever 
comforts  they  enjoyed.  It  is  true  that  the  court  found  that 
in  sickness  Osborn  was  not  furnished  with  what  he  needed. 
The  evidence  shows  that  at  one  time  Osborn  was  sick  and 
thought  he  needed  a  physician,  but  the  other  members  of 
the  fitmily  thought  otherwise  and  no  physician  was  called. 
The  sickness  does  not  appear  to  have  been  a  serious  one.  He 
recovered,  and  Mras  not  justified  I  think  in  leaving  home 
upon  such  ground. 

There  are  some  statements  made  in  the  opinion  as  to  the 
treatment  which  Osborn  received  from  his  younger  son,  about 
fourteen  years  old,  called  Charlie.  On  one  occasion  it  ap- 
pears that  Charlie  threw  some  clods  of  dirt  at  him.  Whether 
this  was  done  in  pleasantry  or  a  quarrel  does  not  appear, 
but  we  presume  it  was  in  a  quarrel.  Yet  Henry  testifies 
that  Charlie  was  his  father's  best  friend.  I  do  not  think  that. 
Osborn  was  justified  in  leaving  home.  The  evidence  shows 
that  there  had  been  no  unkindness  or  trouble  for  several 
weeks  before  he  left.  He  admitted  this,  and  stated  that 
he  did  not  think  of  applying  for  county  aid  when  he  left. 

But  if  he  had  been  justified  in  leaving  home,  I  do  not  think 
that  for  that  reason  he  could  be  deemed  a  "poor  person^ 
within  the  meaning  of  the  statute,  regardless  of  the  amount 
of  property  of  which  he  was  the  owner. 

Ch.  J.  Beevebs  concurs  with  me  in  this  dissent 
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1.  notioo :  POSSESSION  of  land.  The  possession  of  land  is  safficient  no- 
tice to  a  person  taking  a  mortgage  thereon  from  the  holder  of  the  legal 
title  of  the  eqmtahle  title  which  the  person  in  possession  has  in  the  land. 

2. : :  KXTJBMT  OF  NOTiOB.    Aotual  possession  of  a  part  is  legal 

possession  of  the  whole  of  a  tract  covered  by  the  title  nnder  which  the 
actaal  possession  of  the  part  is  taken,  and  possession  of  the  part  will 
impart  notice  of  the  possessor's  titie  to  the  whole  tract. 

3.  Bstoppel:  facts  not  constxtutino.  Where  D.  and  P.,  the  legal 
title  holders,  mortgaged  to  the  plaintiff  a  section  of  land,  the  half  oi 
which  had  been  sold,  but  not  deeded,  to  J.,  who  was  in  possesuon,  and 
the  money  borrowed  on  the  faith  of  the  mortgage  was  applied  partly 
to  discharge  a  prior  mortgage  placed  by  D.  and  P.,  without  the  Imowl- 
edge  of  J.,  on  the  whde  section,  and  partiy  to  the  payment  of  certain 
judgments  against  D.  and  J.,  or  P.  and  J. — ^the  purpose  being  to  dis- 
charge the  liens  against  D.  and  P. — and  it  appeared  that  J.  had  no 
knowledge  at  the  time  that  his  land  was  covered  by  plaintiff's  mort- 
gage, and  there  was  no  evidence  that  he  knew  the  manner  in  which 
the  money  borrowed  of  the  pluntiff  was  to  be  appropriated,  and  it 
was  not  shown  that  the  appropriation  of  the  mon^  was  made  through 
his  procurement  or  upon  his  request;  held,  that  he  was  not  estopped 
from  resisting  the  enforcement  of  the  mortgage  agamst  his  land. 
Adahs,  J.,  diseerUing, 

Appeal  from  Webster  District  Court. 

Thursday,  July  IS. 

AonoN  to  foreclose  a  mortgage.  There  was  a  decree  of 
forecloseure  as  to  part  of  the  land,  and  the  petition  as  to  the 
other  part  was  by  the  decree,  in  effect,  dismissed.  The 
plaintiffs  appeal.    The  facts  of  the  case  appear  in  the  opinion. 

J.  F.  Dtmoomiej  for  appellant 

M.  J).  <y  Connelly  for  appellee. 

BsoK,  J. — I  The  mortgage  which  is  the  foundation  of 
the  action,  was  executed  January  2, 1877,  by  Daniel  O.  Con- 
nelly and  Patrick  Connelly,  with  their  wives,  and  conveyed 
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the  south  half  of  section  25,  township  89,  north,  range  29  west, 
and  east  half  of  section  25,  towhship  89,  north,  range  39 
west. 

The  defendants,  James  Oonnellj  and  his  wife,  in  their 
answer  allege  that  in  June,  1868,  Danid  O.  Connelly,  the 
father  of  James,  being  indebted  to  him  for  services  of  him- 
self for  five  years,  and  for  the  service  of  his  wife  for  one  year, 
sold  to  him  and  his  wife  the  east  half  of  section  25  above  de- 
scribed in  payment  of  this  indebtedness.  No  deed  or  other 
writing  witnessing  the  sale  was  executed,  but  the  defendant 
James  at  once  took  possession  of  the  l^nd,  a  house  having 
been  built  thereon  by  his  father  which  he  occupied  with  his 
family  as  his  home,  and  paid  taxes  on  the  land  from  1868 
until  the  present  time.  He  claims  that  at  the  time  the  mort- 
gage was  executed  he  was  the  owner  of  the  land  of  which  his 
possession  gave  notice  to  the  world. 

The  plaintiffs  in  reply  to  the  answer  of  defendants,  James 
and  his  wife,  deny  their  interest  in,  and  claim  to,  the  land, 
and  aver  that  it  was  the  property  of  the  father  Daniel  O.  Con- 
nelly. They  further  ajlege  that  the  mortgage,  which  plaint- 
iffs seek  to  foreclose,  was  given  for  money  loaned  by  them, 
which  was  applied  to  the  payment  of  a  mortgage  executed  by 
Daniel  O.  and  Patrick  Connelly  to  the  JEtna  Life  Insurance 
Company  upon  the  land  in  question,  and  to  the  satis&ction 
of  several  judgments  against  James,  which  were  liens  upon 
the  land.  Plainti£b  claim  that  by  reason  of  these  facts  and 
transactions  defendants,  James  and  his  wife,  are  estopped  to 
set  up  any  interest  or  title  they  may  hold  in  and  to  the  land 
against  plainti£b  mortgage. 

By  the  decree  rendered  in  ihe  court  below  the  mortgage 
was  foreclosed  as  to  the  south  half  of  section  19,  and  fore- 
closure was  refused  as  to  the  land  claimed  by  defendants 
James  Connelly  and  his  wife.  Certain  defenses  were  pleaded 
by  the  defendants  other  than  James  and  his  wife,  which  need 
not  be  here  further  noticed  as  no  appeal  was  taken  in  that 
branch  of  the  case.     We  are  only  required  to  determine 
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whether  the  evidence  and  the  law  supports  the  decree  of  the 
District  Court  discharging  the  land  claimed  by  James  Con- 
nelly and  wife  from  the  lien  of  the  mortgage. 

II.  We  think  the  eyideoce  satisfactorily  establishes  a  sale 
of  the  land  in  question  in  1868  to  James  by  his  father. 
James  testifies  positively  to  such  sale  and  his  evidence  is 
corroborated  by  Ihe  testimony  of  his  wife  and  brother<^in-law, 
Fitzpatarick.  The  same  witnesses  testify  that  James  had 
served  his  father  for  about  seven  years  after  he  attained  his 
majority,  and  his  wife,  after  Ms  marriage,  had  rendered  serv- 
ice to  the  f&ther  for  one  year.  The  land  was  given  by  the 
father  in  payment  for  these  services.  In  1868  James  and 
his  wife  went  into  possession  of  the  land,  and  afterwards 
used  and  occupied  it  as  his  own  property.  They  paid  the 
taxes  upon  the  land  and  plowed  about  120  acres  and  made 
other  improvements  thereon.  The  sale  of  the  land  and  the 
possession  thereunder  by  James,  we  think,  is  clearly  shown. 

Their  possession  and  cultivation  of  the  land  was  sufficient 
to  put  the  plaintiff  in  this  case  upon  inquiry  and  impart 

notice  of  the  interest  in,  and  equitable  title  to, 
\^SS5hoi  the  land  held   by  James.     This    conclusion   is 

based  upon  elementary  principles  of  the  law- 
See  4  Kent^s  Com.,  p.  179,  ei  seq.  Wade  on  Notice,  sections 
378-279;  2  Leading  Cases  in  Equity  (Am.  Notes),  p.  165. 
The  inquiry  thus  suggested  would  have  revealed  to  the 
plaintiff  the  equitable  title  held  by  James  Connelly  to  the 
land. 

III.  We  are  required  in  the  next  place  to  determine  the 
extent  of  the  interest  of  which  the  possession  of  James  gave 
2.«^. ;  notice,  or  in  other  words,  the  quantity  of  land 

^^,^  which  he  can  hold  free  from  the  mortgage.  The 
half  section  of  land  in  controVerqr  was  not  wholly  inclosed 
by  fences  and  was  not  wholly  cultivated.  About  120  acres 
were  plowed,  the  remainder  was  unbroken  prairie.  The  cul- 
tivated land  was  partly  upon  each  quarter  section,  but  prob- 
ably it  did  not  extend  to  each  forty  of  the  tract.     Plaintiffs' 
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counsel  infiist  that  if  defendant's  possession  of  the  land  Im- 
parted notice  of  bis  equities,  thej  extended  no  further  than  to 
cover  the  land  in  actual  cultivation. 

It  is  a  well  settled  rule  applicable  to  the  question  of  ad- 
verse possession  of  lands,  when  the  protection  of  the  statute 
of  limitations  is  invoked,  that  actual  possession  of  a  part  is 
l^;al  possession  of  the  whole  of  a  tract  covered  bj  the  title 
under  which  the  actual  possession  of  the  part  is  taken,  and  that 
possession  of  the  part  will  impart  notice  of  claim  to  the  whole 
tract.  I/jmgvyorthy  v.  Jfyers  et  al.y  4  Iowa,  18 ;  2  "Washburn, 
on  Eeal  Property,  p.  497,  Sec.  36;  p.  600,  Sec.  44,  and  notes. 
Anderson  v.  Darlet/j  1  Nott.  &  McC,  869;  Eifert  v.  Reed^ 
Id.,  374;  BoAley  v.  Carleton,  12  N.  BL,  9;  LUtle  v.  Med- 
qvdre,  2  Me.,  176;  Gluggage  v.  Duncan^  1  Serg.  &  R,  111. 

The  reasons  which  support  this  rule  require  us  to  apply  it 
to  the  case  of  notice  of  an  equitable  title  imparted  by  posses- 
sion. When  the  question  is  one  of  adverse  possession,  occu- 
pancy of  a  part  of  the  land  will  carry  the  possession  to  the 
whole  tract  for  the  reason  that  the  possession  is  presumed  to 
be  as  broad  as  the  claim  of  title.  No  other  rule  would  be 
just  and  equitable  in  this  country  where  it  often  happens 
that  the  whole  of  a  tract  is  not  reduced  to  actual  possession 
by  inclosure  and  cultivation.  Besides,  the  lands  being  subdi- 
vided by  government  surveys — the  unit  of  such  subdivision  be- 
ing the  section  (see  Martin  v.  CoUj  38  Iowa,  141),  claims 
of  title  are  usually  limited  in  extent  by  such  surveys.  The 
quantity  of  the  land  owned  by  each,  citizen  is  not  uniform. 
It  may  be  the  unit  of  the  government  survey,  a  section  of 
640  acres,  or  the  one-sixteenth  of  a  section,  of  40  acres.  But 
whatever  be  the  quantity,  it  usually  conforms  to  some  gov- 
ernment subdivision.  Now  the  notice  of  his  equity  imparted 
by  the  possession  of  the  land-owner  who  holds  no  recorded 
title,  ought  to  extend  to  his  claim  as  limited  by  the  govern- 
ment survey.  Indeed,  we  think,  in  our  own  State  no  one 
would  entertain  the  thought  that  a  citizen,  who  has  com- 
menced the  improvement  of  a  farm  by  breaking  a  few  acres  of 
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prairie,  would  limit  his  claim  to  the  land  he  actually  reduced 
to  cultivation  or  enclosed  with  a  fence.  It  would,  in  such  a 
case,  be  understood  that  his  claim  extended  to  a  government 
subdivision  and  the  person  put  on  inquiry  by  his  possession 
would  seek  of  him  information  as  to  its  extent.  It  cannot 
be  doubted  that  a  possession  sufficient  to  impart  notice  of  an 
equity,  may  be  of  such  a  nature  as  would  suffice  to  constitute 
adverse  possession. 

Adverse  possession  of  a  part,  as  we  have  seen,  is  construed 
to  extend  to,  and  cover  the  entire  tract  claimed  by  the  pos- 
session. Under  these  cases  possession  of  part  imparts  notice 
of  the  claim  to  the  whole  tract  covered  by  the  equity  under 
which  the  land  is  held. 

lY.  Counsel  for  plaintiffs  insist  that  defendants  are  estop- 
ped to  set  up  their  claim  to  the  land  for  the  reason  that  the 
3.  estoppel:  money  borrowed  upon  the  faith  of  the  mortgage 
stituting.  was  appropriated  to  the  payment  of  another  mort- 
gage executed  by  Daniel  O.  Conelly  upon  the  land,  and  to  the 
payment  of  certain  judgments  against  the  defendant  James. 

It  is  shown  that  James  had  no  knowledge  of  the  execution 
of  the  mortgage  just  spoken  of,  and  it  is  not  shown  that  the 
judgments  were  rendered  for  debts  which  he  owed  as  princi- 
pal. In  all  of  them,  we  believe,  his  father,  or  Patrick  Con- 
nelly, or  both,  were  also  defendants.  It  was  the  purpose  in 
paying  the  judgments  to  discharge  the  liens  standing  against 
Daniel  O.  and  Patrick  Connelly.  It  is  shown  that  James 
had  no  knowledge  at  the  time  that  his  land  was  covered  by 
the  plaintiff's  mortgage,  and  there  is  no  evidence  that  he 
knew  the  manner  in  which  the  money  borrowed  by  plaintiff 
was  to  be  appropriated;  certainly,  it  is  not  shown  that  the 
appropriation  of  the  money  was  made  through  his  procure- 
ment or  upon  his  request.  We  think  there  exists  no  ground 
upon  which  the  estoppel  will  rest,  precluding  him  from  resist- 
ing the  enforcement  of  the  mortgage  against  his  own  lands. 
The  foregoing  discussion  disposes  of  all  questions  arising  in 
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the  case.     In  our  opinion  the  decree  of  the  District  Court  is 
correct  and  ought  to  be 

Affisiced. 

Day,  J. — ^If  the  plaintiff's  mortgage  had  been  taken  only 
upon  the  portion  of  the  land  claimed  by  James  Connelly,  of 
which  there  was  no  visible  possession,  there  would  be  great 
doubt  whether  the  possession  of  a  part  not  included  in  the 
mortgage  would  operate  as  notice  to  the  plaintiff,  for  if  a 
party  buys,  or  takes  a  mortgage  upon  a  forty  of  land  to  which 
his  vendor  or  mortgagor  has  the  legal  title,  and  the  property 
is  not  visibly  in  the  possession  of  any  one,  by  improvement 
or  otherwise,  there  is  nothing  to  put  him  upon  inquiry.  But 
this  case  is  different.  Here  the  plaintiff  took  a  mortgage 
upon  the  whole  east  half  of  section  25.  There  was  a  house 
on  one  forty  of  it,  in  which  it  is  conceded  the  defendant  was 
living  at  the  time.  The  mortgagee  was  thus  put  upon  in- 
quiry. When  a  party  is  placed  upon  inquiry,  he  is  affected 
with  notice  of  all  the  facts  which  inquiry  would  have  elicited. 
If  the  mortgagee  in  this  case  had  inquired  of  James  Connelly 
by  what  right  he  occupied  the  forty  acres  on  which  he  was 
living,  he  would  have  learned  that  he  claimed  to  own  the 
whole  half  section.  Now  the  mortgagee  is  in  precisely  the 
same  situation  that  he  would  have  been  in  if  he  had  made 
this  inquiry  and  received  the  information.  In  £EU^t  he  is  in 
law  presumed  to  have  inquired,  and  obtained  this  informa- 
tion. The  case  is  altogether  different  from  one  in  which 
a  party  is  visibly  in  possession  of  one  forty  of  a  section, 
without  legal  title,  but  is  rightfully  entiUed  to  a  con- 
veyance for  the  whole  section,  and  a  person,  without  actual 
notice,  buys,  or  takes  a  mortgage  from  the  holder  of  the  le- 
gal title  upon  a  distinct  forty  of  which  there  is  no  visible 
possession.  For  the  reasons  above  set  forth  I  concur  in  the 
conclusions  of  the  foregoing  opinion. 
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Adams,  J.,  dissenting. — We  have  a  case  where  the  de- 
fendant Daniel  O.  Connelly  borrowed  of  the  plaintiff  $4,600 
and  to  secure  it  executed  a  mortgage  upon  a  half  section  of 
land  of  which  he  had  the  legal  title.  But  the  mortgage  was 
held  invalid  upon  the  ground  that  the  mortgagor  was  merely 
the  l^al  and  not  the  equitable  owner.  The  m6rtgagor  it 
appears  before  the  execution  of  the  mortgage  built  a  small 
house  somewhere  upon  the  half  section  and  allowed  his  son, 
the  defendant  James  O.  Connelly,  to  occupy  it.  It  appears 
also  that  this  son  James  remained  in  his  father's  family  for  a 
few  years  after  he  became  of  age,  and  worked  upon  his  father's 
£Eirm,  having  his  support  from  the  income  of  the  farm  in  the 
meantime.  James '  pretense  is  that  when  his  father  built  a 
house  on  the  half  section  in  question  and  allowed  him  to  oc- 
cupy it  he  gave  him  the  half  section  for  his  work,  and  there 
was  some  evidence  introduced  tending  to  show  that  such  was 
the  fact  The  claim  of  James,  if  well  grounded,  convicts  his 
father  of  a  great  fraud.  He  did  not  execate  the  mortgage 
by  mistake.  He  was  not  a  great  land  owner.  He  owned 
one  section  in  a  body,  embracing  the  half  section  in  question 
and  must  have  known  perfectly  well  what  James'  claims 
were  when  he  executed  the  mortgage  if  those  claims  had  any 
foundation. 

There  is  much  to  show  that  they  had  no  foundation.  In 
the  first  place  the  evidence  shows  that  at  the  time  of  the  al- 
lied settlement  between  James  and  his  father  for  James'  la- 
bor, his  father  gave  him  a  considerable  amount  of  personal 
property,  and  there  is  good  reason  to  believe  that  that,  to- 
gether with  the  use  of  the  house  and  so  much  of  the  half 
section  as  James  saw  fit  to  cultivate,  was  a  full  equivalent 
for  James  labor,  and  that  what  was  said  about  the  giving  of 
the  farm  was  said  in  view  of  a  mere  prospective  advancement. 
Not  a  word  appears  to  have  been  said  about  a  deed  at  any 
time,  though  nine  years  elapsed  between  the  time  of  the  al- 
leged settlement  and  the  execution  of  the  mortgage.  Daniel 
O.  Connelly  paid  the  taxes  on  the  land  for  the  most  part  if 
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not  entirely,  cultivated  a  part  of  it,  and  raised  money  by  mort- 
gaging the  whole  of  it  two  or  three  times  before  he  executed 
the  mortgage  in  question.  He  was  engaged  in  dealing  in 
cattle,  was  considerably  in  debt,  was  not  the  owner  of  a  large 
property,  and  does  not  appear  to  have  been  in  circumstances 
to  justify  him  in  making  so  large  an  advancement  to  James. 
I  must  be  permitted  to  express  great  doubt  whether  the 
mortgage  was  not  executed  in  good  faith,  and  without  any 
supposition  that  James  would  make  any  claim  to  the  land 
as  against  the  mortgagee,  and  whether  the  mortgagor 's  fraud 
does  not  consist  in  now  colluding  with  James  to  set  up  this 
claim. 

I  prefer,  however,  to  place  my  dissent  mainly  upon  other 
ground.  If  it  should  be  conceded  that  James  had  the  equit- 
able title  he  would  not  be  allowed  to  set  it  up  as  against  the 
mortgagees  unless  the  latter  had  actual  notice  of  it  If  they 
had  known  that  James  was  living  on  the  half  section,  knowl- 
edge of  such  fact,  it  may  be  conceded,  would  have  been  suffi- 
cient to  put  them  upon  inquiry,  and  in  such  case  they  would 
be  deemed  to  have  had  actual  knowledge  of  whatever  there  was 
reasonable  ground  for  believing  that  the  inquiry  if  properly 
prosecuted  would  have  led  to.  But  they  had  actual  knowl- 
edge of  nothing.  They  were  not  therefore  put  upon  inquiry. 
The  sole  question  then  is  as  to  whether  they  had  construct- 
ive notice  of  anything,  and  if  so  what.  They  had  construct- 
ive notice  of  whatever  possession  James  is  shown  to  have 
had  when  the  mortgage  was  executed.  We  reach  then  the 
final  and  decisive  question:  What  possession  is  James  shown 
to  have  had  when  the  mortgage  was  executed?  He  actually 
occupied  the  house,  and  so  much  of  the  ground  as  he  was 
actually  cultivating.  But  it  is  not  shown  precisely  where 
the  house  was,  nor  what  ground  he  was  cultivating.  Unless, 
then,  his  possession  extended  beyond  his  occupancy  he  must 
fail.  My  associates  claim  that  it  did.  For  the  purposes  of 
this  opinion  it  may  be  conceded  that  where  a  person  acquires 
the  equitable  title  to  a  half  section  of  land  and  occupies  any 
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pai^  of  it,  he  will  be  deemed  to  be  in  possesBion  of  the  whole 
unless  some  other  person  is  to  be  deemed  in  possession  of 
the  nnoccnpied  part. 

But  in  the  case  at  bar  I  think  it  is  to  be  deemed  that 
Daniel  O.  Oonnelly  was  in  possession  of  the  nnoccnpied 
part  At  the  time  of  the  alleged  settlement  with  James  his 
father  was  in  possession  of  the  whole  section  of  which  he  had 
the  title.  The  legal  title  to  the  section  alone  would  have 
given  him  constructive  possession,  but  he  lived  upon  and 
had  his  fiearm  upon  the  section.  He  had  then  what  is  to  be 
deemed  the  actual  possession  of  the  whole.  Now  that  actual 
possession  must  I  think  be  deemed  to  have  continued  except 
so  far  as  it  was  excluded  by  James'  actual  occupancy.  In 
Bradley  v.  Weaty  60  Mo.,  40,  the  court  said:  "Where  the 
legal  owner  is  in  possession  of  part  of  the  land  of  which  he 
has  the  fee,  the  law  invests  him  with  the  possession  of  the 
whole,  and  he  can  only  be  dispossessed  by  actual  ouster,  and 
a  person  entering  upon  the  land  not  having  the  legal  title 
will  be  restricted  in  his  possession  to  the  part  actually  oc- 
cupied.'' It  may  be  thought  that  the  ease  is  not  applicable 
to  this,  because  in  this  case  the  controversy  is  not  between 
James  and  his  father,  and  that  his  father  must  be  deemed  to 
have  put  James  in  possession  of  the  whole.  But  the  fact 
still  remains  that  so  far  as  anything  was  actually  done,  James 
was  not  put  in  possession  of  more  than  he  actually  occupied, 
and  nothing  was  done  to  exclude  the  actual  prior  possession 
of  the  father  of  the  part  that  was  unoccupied. 

In  my  opinion  the  decree  should  be  reversed. 

Vol.  LIX— 15 
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Goodenow  v.  Litchfield  et  al. 

1.  Former  Adjudication :  assignee  bound.    The  assignee  of  a  party 

boand  by  a  former  a<^'udication  is  also  bound  thereby. 

2.  Decree :  controi^  opinion  of  court.    When  the  decree  of  a  court  is 

at  variance  with  the  written  opinion,  the  former  controls  and  determines 
the  rights  of  the  parties. 

3.  Former  Adjudication :  test  of.    When  a  former  adjudication  is  re- 

lied on  as  a  bar  to  an  action,  it  must  appear,  either  by  the  record  or  by 
extrinsic  evidence,  that  the  particular  matter  in  controversy  and  sought 
to  be  concluded  was  necessarily  tried  and  determined  in  the  former  ac- 
tion. 
4. : :  RULE  APPLIED.  In  a  former  action  the  plaintiff  de- 
manded that  the  title  to  certain  lands  be  quieted  in  him,  or,  if  the  defend- 
ant should  be  found  to  have  the  better  title,  that  plaintiff  should  be  re- 
imbursed by  defendant  for  taxes  paid  by  plaintiff  on  the  land,  and,  by 
agreement  of  parties,  these  propositions  were  8i)ecially  submitted  to  the 
court;  the  court  entered  a  decree  dismissing  plaintiff's  bill  as  to  the 
lands:  held  a  dismissal  and  abjudication  of  both  dainu  made  by  tiie 
plaintiff. 

NEW  CAUSE  OF  ACTION.    An  abjudication  by  a  competent  tribu- 


5. 


7. 


nal  is  conclusive,  not  only  in  the  proceeding  in  which  it  is  pronounced^ 
but  in  every  other  where  the  right  or  title  in  controversy  is  the  same,  al- 
though the  cause  of  action  may  be  different. 

: :  RULE  APPLIED.    It  was  accordingly  keld^  that  a  farmer 

abjudication  in  a  suit  to  recover  taxes  paid  on  certain  lands  for  certain 
years  is  conclusive  in  another  suit  between  the  same  parties  and  their 
privies  to  recover  taxes  paid  on  the  same  land  for  subsequent  years,  when 
the  payments  for  all  the  years  were  made  in  the  same  right,  without  any 
change  in  the  relation  of  the  parties  or  of  the  law  go^ming  their  rights. 
City  of  Davenport  r.  C,  E.  I.  d^  P.  E.  Co.,  38  Iowa,  633,  distinguished. 

:  DISMISSAL  WITHOUT  PREJUDICE  IN  PART.    Where  in  the  former 


action  the  bill  was  dismissed  without  prejudice  as  to  apart  of  the  lands, 
but  the  gross  amount  of  taxes  claimed  to  bo  recovered  was  agreed  to 
have  been  paid  on  all  the  lands,  held,  an  adjudication  as  to  ihe  recovery 
of  the  taxes  paid  on  all  the  lands. 

ON  REHEARING. 

1.  Former  Adjudication :  effect  of.  A  former  adjudication  estops  a 
party  or  his  privy  from  afterwards  pleading  anything  which  he  might 
have  pleaded  in  the  former  action. 

2. :  BUCCE8SITB  CAUSES  OF  ACTION.  It  is  not  essential  that  the  suc- 
cessive causes  of  action  should  be  the  same,  but  when  the  very  matter 
or  thing  which  it  is  sought  to  litigate  must  have  been  adjudicated  in  the 
prior  action,  the  bar  or  estoppel  is  complete. 
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8. : :  RULE  APPLIED .    It  was  accordingly  held^  that,  when  in  an 

action  to  recover  taxes  paid  on  land  for  certain  years,  a  particular  ques- 
tion has  been  abjudicated,  such  adjudication  will  be  conclusive  on  the 
parties  and  their  privies  in  another  action  to  recover  taxes  paid  for  sub- 
sequent years,  when  the  subsequent  payments  were  made  under  pre- 
cisely the  same  claim  of  right  and  under  the  same  circumstances  as  the 
former.    Adams  and  Day,  JJ.,  dissenting, 

4.  Practice  in  Supreme  Court :  objection  too  late.    After  a  cause 
has  been  submitted,  determined,  and  a  reheaiing  grants,  it  is  too  late 
to  rabe  for  the  first  time,  in  an  argument  for  rehearing,  the  ol:|jection 
that  a  former  abjudication  of  the  question  in  issue  is  void  for  want  of  ' 
jurisdiction  in  the  court  rendering  the  former  judgment 

Appeal  from  Webster  Circmt  Cowrt. 

Thtjesday,  July  13. 

This  is  an  action  in  equity  for  the  recovery  of  certain  sums 
of  money  paid  by  the  Iowa  Homestead  Company,  the  plaint- 
iffs assignor,  on  account  of  taxes  upon  certain  lands.  The 
ownership  of  the  lands  was  in  dispute  between  the  Home- 
stead Company  and  the  defendant  Litchfield,  and  the  taxes 
in  question  were  paid  during  said  controversy.  The  title  to 
the  land  was  finally  determined  to  be  in  the  defendant  Litch- 
field. It  is  now  claimed  by  the  plaintiff  that  he,  as  assignee 
of  the  Homestead  Company,  should  be  reimbursed  for  the 
taxes  so  paid,  because  the  same  were  paid  with  knowledge 
upon  part  of  <the  defendant,  and  in  pursuance  of  a  statutory 
obligation  resting  upon  said  company  to  pay  them. 

The  defenses  are:  fivBt^  that  the  payments  were  volur-^ 
tary  and  with  knowledge  of  the  facts.  Second^  that  the  claim 
is  barred  by  the  statute  of  limitations  except  as  to  the  taxes 
of  1871.  Thirds  that  the  right  to  recover  said  taxes  has  been 
finally  adjudicated;  and  Fourth^  that  the  defendant  was  un- 
der no  obligation  to  pay  said  taxes  at  the  time  they  were 
paid  by  the  Homestead  Company,  because  of  the  adverse  claim 
to  the  land  set  up  by  the  State  of  Iowa  and  the  United  States, 
and  that  by  reason  thereof  there  is  no  obligation  on  the  part 
of  the  defendant  to  reimburse  the  plaintiff.     There  was  a 
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trial  upon  the  merits  in  the  court  below,  and  a  decree  was  en- 
tered dismissing  the  petition.     Plaintiff  appeals. 

Oeorge  Crane,  for  appellant. 

Wright,  Qatch  ds  Wright,  for  appellees. 

RoTHBOCK,  J. — ^The  lands  upon  which  the  taxes  were  paid 
are  situated  in  Webster  county,  and  the  taxes  in  controversy 
were  paid  to  the  treasurer  of  that  county.  The  county  is 
made  a  party  defendant,  but  as  we  understand  the  record,  it 
is  not  claimed  that  the  county  is  liable  to  the  plaintiff.  The 
relief  prayed  is  that  an  account  be  taken  of  the  amount  of 
taxes  that  defendant  should  pay,  and  that  a  decree  for  the 
proper  amount  be  entered  up  against  the  defendant  in  the 
name  of  the  plaintiff,  or  in  the  name  of  Webster  county,  for 
the  use  and  benefit  of  the  plaintiff,  and  made  a  lien  on  the 
lands  upon  which  the  said  taxes  were  paid.  The  actual  con- 
troversy then  is  between  the  plaintiff  and  the  defendant  Litch- 
field, and  the  ultimate  question  to  be  determined  is,  should 
the  defendant  reimburse  the  plaintiff  for  the  taxes  so  paid. 

The  case  in  its  general  features  is  similar  to  Goodenow  v. 
Moultorij  51  Iowa,  655.  Both  involve  reimbursement  for 
taxes  paid  upon  lands  held  by  the  same  title,  and  if  it  were 
not  for  the  defense  of  former  adjudication  we  are  unable  to 
see  why  the  decision  in  that  case  is  not  conclusive  of  this. 
Believing,  however,  that  this  case  must  be  determined  upon 
the  question  of  former  adjudication,  and  upon  that  alone,  we 
will  proceed  at  once  to  a  consideration  of  that  question. 

It  is  proper  to  state  in  the  outset  that  the  plaintiff  claims 
the  right  to  recover  as  the  assignee  of  the  Homestead  Company. 
1  FORMSB  Being  a  mere  assignee,  if  the  claim  was  before  the 
aM^e?"^*^*  assignment  settled  by  a  final  adjudication  against 
bound.  ^^  Homestead  Company,  the  plaintiff  cannot  re- 

cover. It  is  claimed  by  the  defendant  that  the  claim  now 
made  was  fully  and  finally  adjudicated  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Homestead  Company  v. 
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Valley  B.  B.^  17  Wall.,  153.  To  determine  tlys  question 
an  examination  of  the  record  made  in  that  case  is  necessary. 

That  action  was  commenced  in  the  Webster  District  Court, 
in  this  State,  in  October,  1868.  The  substance  of  the  petition 
was  that  the  plaintiff  therein,  the  Homestead  Company,  was 
the  owner  of  certain  described  lands  and  that  the  defendant 
made  some  claim  thereto.  It  was  prayed  that  the  title  of 
the  plaintiff  might  be  quieted.  One  paragraph  of  the  peti- 
tion was  as  follows:  "The  said  plaintiffs  have  been  in  posses- 
sion of  the  lands  claimed  by  them,  themselves  or  their  ven- 
dees in  contract  since  1861.  They  have  paid  the  taxes  thereon 
to  the  State  of  Iowa  since,  in  all  amounting  to  $80,000,  and 
if  their  title  has  failed  they  are  entitled  to  have  their  taxes 
refunded  since  1861  by  the  holder  of  the  legal  title  who  has 
not  paid  them.''  The  following  clause  is  in  the  prayer  of  the 
petition:  "That  in  the  event  of  the  decree  that  the  plaintiff's 
present  title,  or  any  part  of  it,  has  failed,  that  the  said  Des 
Moines  Navigation  and  Eailroad  Company  and  its  assignees 
may  be  decreed'  to  repay  to  the  plaintiff  all  the  taxes  which 
he  has  paid  on  said  lands  and  interest  thereon." 

The  answer  in  that  action,  among  other  averments,  con- 
tains the  following:  "And  this  defendant  further  averring  says: 
that  as  to  whether  or  not  the  said  complainant  and  its  ven- 
dees have  been  in  possession  of,  and  paid  taxes  on  the  lands 
claimed  by  them  since  1861,  to  the  amount  of  $80,000,  this 
defendant  is  ignorant  and  uninformed,  save  by  the  said  com- 
plainant's bill  of  complaint,  but  he  expressly  avers  that  the 
possession  of  the  said  lands  by  the  said  complainant  and  its 
vendees  since  1861,  is,  and  has  been  unauthorized  and  wrong- 
ful, and  that  the  said  complainant  should  be  required  to  ac- 
count for  the  use  and  renta  and  profits  thereof,  to  the  proper 
owners  respectively,  during  the  time  they  have  been  in  such 
possession,  and  he  expressly  alleges  and  avers  that  all  taxes 
whatever,  paid  by  said  complainant,  have  been  paid  by  com- 
plainant voluntarily,  with  a  knowledge  of  all  the  fects,  and 
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that  the  complainant  is  npt  entitled  to  have  the  same,  or  any 
part  thereof  refunded." 

The  canse  having  been  transferred  to  the  Oircuit  Court  of 
the  United  States  was  submitted  upon  the  evidence,  among 
which  was  a  stipulation  in  these  words:  ^^It  is  agreed  that 
the  only  questions  submitted  on  the  hearing  are: 

<<lst.  In  which  of  the  parties  is  the  paramount  title  in 
controversy? 

<'2d.  K  the  title  shall  be  adjudged  to  be  in  the  defendant, 
the  Des  Moines  Navigation  and  Baikoad  Company,  is  the 
plaintifT  entitled  to  be  reimbursed  for  taxes  which  it  has  paid 
on  the  lands? 

<'The  amount  of  taxes  is  admitted  to  be  $2,000.  If  the 
court  shall  find  that  pladntifT  is  entitled  to  be  reimbursed, 
the  question  of  the  amount  to  be  reimbursed  shall  be  re- 
ferred to  a  master,  and  the  defendant  shall  have  a  right  to 
show  any  counter-claim  or  other  matter  which  should  be  con- 
sidered as  reducing  the  amount  to  be  reimbursed." 

The  decree  of  said  court  after  reciting  that  the  cause  was 
^^heard  upon  the  bill  and  amendments,  answers,  replications, 
agreements  of  counsel,  eichibits  and  depositions,"  concludes  as 
follows: 

^'And  thereupon,  it  was  ordered,  adjudged  and  decreed, 
that  the  plaintiff's  bill  as  to  the  lands  in  townships  86,  87 
and  88,  ranges  27,  28,  29  and  30,  east  and  west  of  the  Des 
Moines  Kiver  and  south  of  the  second  correction  line,  and 
townships  89,  90,  91  and  92,  ranges  28  and  29,  east  of  the 
Des  Moines  Eiver,  and  the  bill  for  relief  for  indemnity  lands 
in  lieu  thereof,  be  dismissed.  And  the  bill  for  relief  as  to 
the  lands  in  townships  89  and  90,  north,  range  28  and  29, 
west,  on  west  side  of  Des  Moines  Eiver,  be  dismissed  with- 
out prejudice,  and  that  the  plaintiffs  pay  the  costs." 

The  decree  of  the  Supreme  Court  of  the  United  States  upon 
appeal  was  as  follows:  <^This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  from  the  Circuit  Court  of  the 
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United  States  for  the  district  of  Iowa  and  was  argued  by 
counsel.  On  consideration  whereof  it  is  now  here  adjudged 
and  decreed  by  this  court  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby  affirmed  with 
costs.'* 

The  defendant,  Litchfield,  was  made  a  party  defendant  in 
the  suit.  He  was  then  the  owner  of  all  the  lands,  the  taxes 
upon  which  are  now  in  controversy,  and  all  of  said  lands  were 
embraced  in  that  action.  It  will  thus  be  seen  that  the  con- 
troversy in  this  action  is  between  the  same  parties  as  that  in 
the  former  suit. 

In  the  opinion  of  the  Supreme  Court  of  the  United  States, 
it  was  distinctly  held  and  determined  that  there  could  be  no 
2,  DECREE :  recovery  by  the  plaintiflFfor  the  taxes  paid.  Coun- 
Sn  of  eovau "  sel  for  appellant  contends  that  the  rights  of  the 
parties  are  to  be  determined  by  the  decree,  and  as  the  decree 
is  a  simple  affirmance  of  the  decree  of  the  Circuit  Court,  it 
follows  that  nothing  was  adjudicated  but  what  was  adjudica- 
ted by  the  Circuit  Court.  This  position  is  not  controverted 
by  counsel  for  appellee,  and  we  believe  it  to  be  well  estab- 
lished that  the  judgment  or  decree  of  a  court  controls  the 
written  opinion,  and  if  they  are  at  variance  the  former  con- 
trols and  determines  the  rights  of  the  parties.  Cooley  v. 
Smithy  17  Iowa,  99. 

There  is  no  contention  between  counsel  for  the  respective 
parties  as  to  the  test  by  which   to  determine  whether  the 
matter  in  controversy  has  been  adjudicated.    The 
jodieation :  '  rule,  as  appears  to  be  well  stated  by  all  the  au- 
thorities, is,  that   where  a  former  judgment  or 
decree  is  relied  upon  as  a  bar  to  an  action  it  must  appear 
either  by  the  record  or  by  extrinsic  evidence  that  the  par- 
ticular matter  in  controversy  and   sought  to  be  concluded 
was  necessarily  tried  and  determined  in  the  former  action. 
Packet  Company  v.  Sickles^  5  Wallace,  580;  Wood  v.  Jack- 
souy  5  Wend.,  10;  Miles  v.  Caldwell^  2  Wall.,  86.    It  is  also 
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conceded  that  the  burden  of  establishing  the  plea  of  former 
adjudication  is  upon  the  defendant.  Now,  while  there  is  no 
room  for  controversy  as  to  the  above  rules  of  law,  the  diflS- 
culty  in  this  case,  as  it  is  in  many  of  the  cases  found  in  the 

^ . J  books,  consists  in  determining  whether  the  fects 

ittieappued.'  ^ring  the  case  in  hand  within  these  rules.  To 
properly  determine  this  we  must  not  only  consider  the  de- 
cree but  the  whole  record  in  the  case.  This  being  done  we 
find  that  the  plaintiff  demanded  reimbursement  for  the  taxes 
paid,  in  ease  it  should  be  found  that  the  defendant  had  the 
better  title.  This  was  properly  joined  with  the  other  equita- 
ble demand  claiming  title  to  the  land.  It  was  not  as  claimed 
by  counsel  a  mere  legal  claim  of  which  a  court  of  equity  had 
no  jurisdiction.  To  determine  plaintiff's  claim  for  taxes  paid 
necessarily  involved  the  taking  of  an  account  of  the  amoimt 
due  thereon.  The  defendant  by  answer  claimed  title  to  the 
land  and  denied  the  right  of  the  plaintiff  to  recover  for  taxes 
paid  for  the  reasons  set  forth  in  the  answer.  The  respective 
parties  by  their  stipulation  submitted  to  the  court  two  propo- 
sitions or  issues:  <^lst,  as  to  the  title  to  the  land;  and  2d,  as 
to  the  right  to  reimbursement  for  the  taxes  paid."  The  very 
question  was  by  these  proceedings  submitted  for  the  deter- 
mination of  the  court,  just  the  same  as  the  question  of  title. 
It  was  not  submitted  by  mere  inference,  but  the  court  was 
required  to  determine  it  by  the  issues  submitted  and  by  the 
express  agreement  of  the  parties.  It  follows  if  that  question 
was  determined  by  the  decree  it  was  an  end  of  the  contro- 
versy between  these  parties,  whether  the  decree  was  right  or 
wrong.  The  decree,  as  will  be  seen,  dismisses  the  plaintiff's 
bill  as  to  the  landsy  describing  them.  What  was  the  bill?  It 
was  a  claim  that  the  plaintiff  had  title  to  the  lands,  or  if  not 
the  title,  then  an  equitable  demand  for  certain  taxes  paid 
upon  it,  and  the  dismissal  as  to  the  lands  was  a  dismissal  of 
both  claims  made  by  the  plaintiff.  It  will  not  do  to  say 
that  it  was  a  dismissal  as  to  the  title  only.     The  decree  when 
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it  provides  for  a  dismissal  as  to  tjbe  land  embraces  all  claims 
made  in  the  bill  upon  the  land  or  on  account  of  the  land, 
whether  it  be  for  title  or  reimbursement  for  tc^es  paid. 

It  is  contended  by  counsel  for  appellant  that  the  decree,  if 
an  adjudication  at  all,  is  only  condusiye  as  to  the   taxes 

^ ^^^  which  had  been  paid  prior  to  the  commencement* 

^^,SL^^  of  the  suit,  in  1868.    In  other  words  that  the 
^^^'  decree  is  not  an  adjudication  of  the  right  to  re- 

cover the  taxes  subsequently  paid.  The  difficulty  in  main- 
taining  this  proposition  is,  that  although  the  taxes  in  con- 
troversy were  paid  in  the  different  years,  the  payment  for 
all  the  years  were  made  in  the  same  right  without  any  change 
of  the  relation  of  the  parties,  nor  of  the  law  governing  their 
rights.  In  2d  Smith's  Leading  Cases,  789,  it  is  said:  "An 
adjudication  by  a  competent  tribunal  is  conclusive,  not  only 
in  the  proceeding  in  which  it  is  announced,  but  m  every 
other  where  the  right  or  title  is  the  same,  although  the  cause 
of  action  may  be  different."  In  Av/rora  v.  JS'est^  7  Wall.,  82, 
the  adjudication  relied  upon  was  a  judgment  upon  other 
coupons  attached  to  the  same  bonds,  and  the  court  says:  "It 
cannot  be  successfully  denied  that  the  cause  of  action  in  the 
former  suit  was*  the  same  as  that  in  the  pending  suit,  within 
the  meaning  of  that  requirement,  as  defined  by  cases  of  the 
highest  authority.  When  the  parties  are  the  same,  the  legal 
effect  of  the  former  judgment  as  a  bar  is  not  impaired  be- 
cause the  subject  matter  of  the  second  suit  is  different,  pro- 
vided the  second  suit  involves  the  same  title  and  depends 
upon  the  same  question."  See,  also,  WhUi(dcer  v.  Johnson 
Co.,  12  Iowa,  595.  The  case  at  bar  appears  to  us  to  be  fully 
within  the  rule  of  these  authorities.  The  argument  Vf  the 
writer  of  the  majority  opinion  in  The  City  of  Davenport  v. 
The  C^  JR.  I.  cfe  P.  Jt.  Co,,  38  Iowa,  638,  would  seem  to  be 
contrary  to  the  view  herein  expressed.  But  that  case  was  a 
controversy  between  the  taxing  power  to  collect  taxes  levied 
in  successive  years,  and  it  was  held  that  a  decree  enjoining 
the  collection  of  taxes  levied  in  certain  years  was  no  bar  to 
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a  recovery  for  levies  in  subsequent  years.  One  ground  upon 
which  the  decision  was  placed  was  that  the  taxes  in  contro- 
versy were  levied  under  a  different  act  of  the  legislature. 
That  was  a  direct  proceeding  by  the  taxing  power  to  collect 
its  revenues,  and  it  may  be  well  questioned  whether  any  de- 
cree could  operate  upon  'future  assessments  and  levies.  This 
is  an  action  for  an  account  to  be  taken  of  the  amount  of  taxes 
paid  by  plaintiff  upon  defendant's  land.  Permitting  the  de- 
fense of  former  adjudication  to  prevail  in  this  case  in  no  way 
interferes  with  the  taxing  power,  as  it  would  have  done  in  the 
case  cited. 

Lastly,  it  is  urged  that  as  to  part  of  the  land  the  bill  was 
dismissed  without  prejudice,  and  as  the  only  evidence  intro- 

^ ^jg    dnced  was  the  stipulation  that  the  amount  of 

^tpreju^"    taxes  paid  was  $2,000,  there  is  no  showing  upon 
dice  in  part.    ^j^^.  ^^^  ^f  ^jj^  ^^j^^  ^^^  BBme  was  paid.     It  is 

claimed  if  it  was  paid  on  the  land  as  to  which  the  bill  was 
dismissed  without  prejudice,  there  was  no  adjudication.  But 
the  plaintiff  (the  Homestead  Company),  averred  payment  of 
taxes  upon  "the  lands"  described  in  the  petition,  which  means 
all  the  lands.  And  the  stipulation  recites  generally  that  the 
amount  of  taxes  paid  was  $2,000.  This  leaves  it  to  be 
plainly  inferred  that  payment  was  made  on  all  the  lands. 

We  think  the  foregoing  discussion  disposes  of  all  ques- 
tions necessary  to  a  disposition  of  this  case,  and  we  unite  in 
the  conclusion  that  the  decree  of  the  Circuit  Court  should  be. 

Affibmed. 

on  eeheabing. 

Seevbes,  Ch.  J. — I.  On  the  petition  of  the  plaintiff  a 
rehearing  was  granted  to  the  end  we  might  again  examine 
the  question  determined  in  the  foregoing  opinion.  Such 
questions  have  been  ably  argued  by  counsel  and  in  relation 
thereto  we  desire  to  say: 

Previous  to  bringing  the  action  referred  to  in  the  forgoing 
opinion,  and  reported  in  17  WalL,  153,  the  plaintiff's  assignor 
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paid  certain  taxes  on  the  lands  in  controyersy  in  the  action. 
If  it  was  held  the  plaintiff  in  said  action  could  not  recover 
the  lands^  then  as  altematiye  relief  the  plaintiff  asked  judg- 
ment for  the  taxes  so  paid.  The  object  of  this  action  in 
part  is  to  recorer  the  same  taxes,  that  is  those  paid  before 
7.  FOBMER  bringing  the  former  action.  The  right  to  re- 
TiS??eSect  <50ver  is  placed,  as  we  think,  on  precisely  the  same 
^^  grounds  in  this  as'^n  the  former  action.     The 

only  allegation  made  now  that  was  not  made  then  is  that  the 
taxes  were  paid  in  good  faith,  under  the  belief  the  Home- 
stead Company  owned  the  land  and  was  therefore  legally 
bound  to  pay  the  taxes.  But  it  is  evident  such  good  fsiith 
and  belief  must  have  existed  when  the  payments  were  made, 
and  if  material  such  facts  should  have  been  alleged  and  es- 
tablished in  the  former  action.  The  defense  in  such  action 
was  that  said  taxes  had  been  voluntarily  paid.  This  defense 
was  sustained.  The  same  defense  is  relied  on  now.  As  to 
the  taxes  paid  before  the  commencement  of  tlie  prior  action 
the  adjudication  then  must  be  regarded  as  an  estoppel  and 
bar  to  a  recovery  in  this  action. 

While  counsel  for  the  plaintiff  does  not  concede  the  cor- 
rectness of  the  £br€^ing  he  earnestly  contends  such  cannot 
be  the  rule  as  to  the  taxes  paid  subsequent  to  the  former 
action.     That  question  will  now  be  considered. 

II.  The  prior  action  was  commenced  in  1868  and  was 
not  determined  by  the  Supreme  Court  of  the  United  States 
until  1872.  The  plaintiff's  assignor  paid  the  taxes  for  the 
years  1868  to  1871  inclusive,  and  it  is  sought  to  recover  the 
money  so  paid  in  this  action.  Counsel  on  both  sides  have 
cited  a  large  number  of  cases  as  bearing  upon  the  question 
as  to  what  constitutes  an  adjudication  that  will  estop  the 
parties  from  again  litigating  the  question  determined  in  an- 
other action.  There  is  no  real  conflict  in  the  cases  thus  cited. 
The  real  difficulty  is  to  ascertain  whether  the  case  is  brought 
within  the  adjudicated  cases  and  the  rules  established  as  to 
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what  constitates  an  estoppel  when  a  prior  judgment  is  pleaded 
in  bar. 

Counsel  for  the  plaintiff  insist  each  payment  of  taxes  for 
each  year  constitute  a  separate  and  distinct  transaction  or  cause 
of  action,  and  therefore  an  adjudication  as  to  the  taxes 
paid  in  one  year  cannot  estop  or  have  any  bearing  upon' 
the  right  to  recover  for  taxes  paid  in  a  subsequent  year.  It 
is  said  a  levy  of  taxes  must  be  made  for  each  year  and  that 
as  payments  are  made  at  different  times  and  may  be  predi- 
cated on  different  and  distinct  rights,  therefore  the  right  to 
recover  for  one  payment  can  in  no  manner  be  affected  by  an 
adjudication  made  as  to  some  other  year  and  payments.  This, 
we  think,  may  ordinarily  be  so,  and  in  The  City  of  Da/oen- 
port  V,  C,  J?.  /.  &  P.  R.  Co,y  cited  in  the  foregoing  opin- 
ion, it  was  said  in  argument  that  taxes  for  each  year  consti- 
tute separate  causes  of  action.  It  is  conceded  in  the  fore- 
going opinion  this  was  in  conflict  with  the  views  therein  ex- 
pressed. Reflection  has  satisfied  us  this  concession  should 
not  have  been  made,  for  the  reason  no  such  conflict  in  fact 
exists. 

It  is  undoubtedly  true  that  the  taxes  of  each  year  ordi- 
narily constitute  separate  and  distinct  rights  or  causes  of  ac- 
tion. But  where  an  action  is  brouglit  to  recover  taxes  paid 
in  one  year,  and  an  action  is  afterward  brought  to  recover 
for  the  taxes  paid  in  a  subsequent  year,  ana  the  adjudication 
in  the  first  is  pleaded  as  a  bar  to  the  recovery  in  the  second 
action,  the  question  whether  the  estoppel  is  effectual  will  de- ' 
pend  upon  the  issues  in  the  two  actions. 

If  the  right  to  recover  and  defense  thereto  are  based  upon 
precisely  the  same  ground,  why  litigate  again  the  question  that 

8. :       has  been   determined.     In  such  case  the  very 

causes  of  ac-  right  of  the  matter  has  been  determined  by  a 
court  of  competent  jurisdiction.  It  is  not  essen- 
tial the  causes  of  action  should  be  the  same,  but  it  is  essen- 
tial the  right  or  title  should  be.  That  is,  the  issue  in  both 
actions  and  the  matter  on  'Which  the  estoppel  depends  must 
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be  the  same  or  substantially  so.  The  very  matter  or  thing 
which  it  is  soaght  to  litigate  must  have  been  adjudicated 
in  the  prior  action.  In  such  case  the  bar  or  estoppel  is  com- 
plete. This  rule  will  not,  we  think,  be  disputed.  Therefore 
authorities  are  not  required  in  its  support,  but  see  Merriam  v. 
Wkittemore,  5  Gray,  316.  No  point  is  made  in  this,  nor  was 
there  in  the  prior  actions,  that  there  was  no  assessment  or 
levy  of  the  taxes.  Nor  was  there  any  question  as  to  the  pay- 
ments made  by  the  plaintiff's  assignor  in  the  former  action, 
and  there  is  none  now  as  to  the  payments  made  for  subse- 
quent years.  In  fact  in  the  former  action  and  in  this  the 
right  to  recover  is  conceded,  unless  the  payments  were  vol- 
untary and  therefore  no  recovery  could  be  had.  This  identi- 
cal question  was  determined  by  the  Supreme  Court  of  th§ 

^ . .  United  States  in  the  case  cited  in  the  foregoing 

ruieappued,  opj^jQn^  that  is,  said  court  determined  the  pay- 
ments made  by  the  plaintiff's  assignor  were  voluntary  and 
therefore  no  recovery  could  be  had.  Now  it  will  be  conceded 
such  adjudication  had  reference  only  to  the  taxes  paid  prior 
to  1868,  and  that  plaintiff's  assignor  could  not  have  recovered 
in  the  action  the  taxes  subsequently  paid. 

But  it  conclusively  appears,  we  think,  the  subsequent  pay- 
ments were  made  under  the  same  claim  of  right  as  those  pre- 
viously made.  There  is  no  difference  in  the  circumstances 
under  which  the  payments  were  made  as  contemplated  and 
adjudged  by  the  Supreme  Court  of  the  United  States.  It  was 
said  by  that  court  the  right  to  recover  was  based  on  the  ground 
the  taxes  were  paid  "in  good  faith  and  in  ignorance  of 
the  law."  That  is  all  that  is  claimed  as  to  the  subsequent 
taxes.  The  very  right  of  the  present  litigation  has  been  de- 
termined by  a  court  of  competent  jurisdiction  and  therefore 
it  cannot  be  again  litigated.  Many  cases  may  be  supposed 
which  have  more  or  less  bearing  on  the  case  at  bar.  But  as 
to  all  of  them  it  can  justly  be  said,  if  the  right  and  title  upon 
which  the  right  to  recover  depends  has  been  put  in  issue, 
and  been  determined,  the  same  right  and  title  cannot  be  liti- 
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gated  again  between  the  same  parties  in  another  action.  Bnt 
if  the  right  and  title  has  not  been  adjudicated  then  no  bar  or 
estoppel  is  created.  It  may  be  supposed  in  this  case  the 
Supreme  Court  of  the  United  States  might  have  held  the 
payments  made  were  not  voluntary  and  a  recovery  could  be 
had.  Now,  in  an  action  between  the  same  parties  to  recover 
taxes  paid  for  subsequent  years,  the  defendant  could  i^ot  have 
again  litigated  the  question  of  voluntary  payment,  unless  he 
could  show  the  circumstances  under  which  they  were  made 
were  dijSferent  from  those  under  which  the  prior  payments 
were  made.  So  here,  as  has  been  said,  all  the  payments  were 
made  under  the  same  claim  of  right.  It  may  possibly  be 
claimed  Goodnow  v.  Moulton^  51  Iowa,  555,  is  based  on  the 
thought  the  taxes  were  paid  at  the  land  owner's  request. 
Irhat  there  was  no  express  request  must  be  conceded.  Now,  it 
may  be  where  taxes  are  paid  because  of  such  a  request  an  adju- 
dication that  there  could  be  no  recovery  for  the  taxes  so  paid 
would  not  bar  a  recovery  for  taxes  paid  for  subsequent  years 
under  a  similar  request.  But  in  the  case  at  bar  the  request 
must  be  implied  by  law,  and  when  this  is  attempted  it  is 
found  the  payments  for  each  year  were  made  under  precisely 
the  same  circumstances,  and  that  it  has  been  adjudicated,  no 
such  request  can  be  implied.  It  seems  to  us  this  must 
end  the  controversy,  because  the  subject-matter  or  right 
to  recover  in  both  actions  is  precisely  the  same,  and  that  is, 
can  or  will  the  law  imply  a  request  from  the  land-owner? 
We  regret  this  result  as  in  the  absence  of  the  estoppel  we 
reached  the  conclusion  the  plaintiff  was  entitled  to  recover. 
Goodnow  V.  MoiUion,  51  Iowa,  555. 

in.    The  defendant  filed  a  reply  to  the  petition  for  a  re- 
hearing as  contemplated  by  statute.     The  plaintiff  could  not 
10.  PBAcnoB    as  a  matter  of  right  file  any  further  argument. 
coubt:  Ob-     Such  an  arfiniment,  however,  was  in  fact  filed  in 

Icctioii  too 

late.  which  for  the  first  time  it  is  suggested  the  Fed- 

eral Courts  did  not  have  jurisdiction  in  the  prior  action,  and 
therefore  the  adjudication  pleaded  as  an  estoppel  is  abso- 
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lutely  void.  The  defendant  insists  this  point  is  made  too 
late.  With  much  force  the  defendant  insists,  as  no  such 
point  was  made  below,  the  abstract  was  not  prepared  with 
reference  to  such  question,  and  he  insists  there  is  matter  of 
record  below  which  will  clearly  show  the  Federal  Courts 
had  juri6diction.  The  plaintiff  attempts  to  meet  this  objec- 
tion by  putting  as  a  part  of  a  still  later  argument  filed  by 
him  what  he  claims  are  the  omitted  portions  of  the  record  be- 
low. We  feel  constrained  to  hold  that  after  a  cause  has  been 
submitted,  determined,  and  a  rehearing  granted,  it  is  too  late 
to  raise  for  the  first  time  such  a  vital  question  as  that  now 
made  in  an  argument  filed  in  aid  of  the  petition  for  a  rehear- 
ing, the  same  not  being  filed  as  a  matter  of  right,  but  sim- 
ply as  a  matter  of  grace  and  favor  of  the  court  The  former 
opinion  is 

Adheeed  to. 

Adams,  J.,  dissenting. — ^The  circumstances  under  which 
the  taxes  were  paid  in  this  case  were  substantially  the  same 
as  those  under  which  the  taxes  were  paid  in  Ooodnow  v. 
JfauUonj  51  Iowa,  555.  In  that  case  a  recovery  for  the 
payment  was  allowed  upon  the  ground  that  the  circumstan- 
ces were  such  as  to  justify  the  court  in  holding  that  the  pay- 
ment was  made  at  the  land  owner's  request.  The  payments 
then  in  the  case  at  bar  were  made  at  the  land  owner's  request, 
and  there  is  no  question  but  that  the  plaintiff  is  entitled  to 
recover  unless  he  is  barred  by  a  prior  adjudication.  It  is  not 
to  be  denied  that  a  claim  was  made  in  JSomestead  Co.  v. 
VaUey  R.  B.  Oo.^  17  Wall.,  153,  to  recover  for  a  portion  of 
the  payments,  and  through  inadvertence  or  a  mistaken  view 
of  the  law  the  recovery  was  denied.  So  far  as  the  recovery 
for  those  payments  is  coijicemed,  however  unfortunate  it  may 
be  for  the  plaintiff,  we  feel  obliged  to  hold  that  the  prior  ad- 
judication constitutes  a  bar.  But  we  are  not  obliged  to  hold, 
and  this  court  does  not  hold,  that  whoever  pays  taxes  for  a 
land  owner,  at  the  land  owner's  request,  cannot  recover  for 
such  payment.     The  ruling'  of  the  Supreme  Court  of  the 
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United  States  upon  such  a  question  if  wrong  will  not  be  fol- 
lowed by  tliis  court.  See  Ooodnow  v.  Maulton^  above  cited. 
But  the  majority  of  this  court  does  hold — and,  in  this,  I 
think  it  commits  a  grave  error — ^that  where  a  person  pays 
taxes  for  a  land  owner  at  his  request,  and  brings  an  action  to 
recover  for  the  payment  and  recovery  is  denied,  and  after- 
wards the  person  pays  other  taxes  for  the  land  owner  at  his 
request  and  brings  an  action  to  recover  for  the  second  pay- 
ment,  recovery  must  be  denied  because  recovery  for  the  first 
payment  was  denied,  and  that  too  when  it  is  conceded  that 
the  court  erred  in  denying  recovery  for  the  first  payment 
The  great  learning  and  ability  of  the  Supreme  Court  of  the 
United  States  entitle  its  decisions  to  great  weight  and  au- 
thority, but  the  effect  of  one  of  its  decisions  as  a  prior  adju- 
dication cannot  be  extended  a  hair's  breadth  beyond  that  of  a 
like  decision  made  by  the  lowest  court  known  to  the  law. 
The  case  before  us  is  not  different  from  what  it  would  be  if 
the  defendant  had  set  up  as  a  prior  adjudication  the  decision 
of  a  justice  of  the  peace.  If  a  person  should  pay  taxes  for  a 
land  owner  at  his  request  and  should  bring  an  action  to  re- 
cover for  the  payment  before  a  justice  of  the  peace,  and  re- 
covery should  be  denied,  and  afterward  the  person  should  pay 
other  taxes  for  the  land  owner  at  his  request,  and  bring  an 
action  to  recover  for  the  payment  in  the  Circuit  or  District 
Court,  and  such  court  should  hold  that  the  action  was  barred 
by  the  adjudication  in  the  former  action,  would  this  court 
sustain  such  a  ruling?  It  seems  clear  that  it  would  not. 
^xe  reason  is  that  there  would  be  no  common  adjudicate  * 
^act  or  subject-matter.  The  only  common  point  of  adjudi- 
cation would  be  the  rule  of  law.  But  such  adjudication  does 
not  constitute  a  prior  adjudication  in  the  sense  in  which  the 
words  are  used  as  constituting  a  bar.  iTor  would  the  case  be 
different  if  the  taxes  paid  were  taxes  upon  the  same  land. 
The  payments  would  be  absolutely  distinct  transactions  and 
could  not  be  more  so,  so  far  as  any  l^al  right  is  concerned, 
if  the  taxes  first  paid  had  been  upon  one  tract  of  land  and  the 
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taxes  afterward  paid  had  been  upon  a  different  tract.  Sup- 
pose a  person  should  perform  labor  for  a  land  owner  in  har- 
yesting  grain  upon  certain  land  at  the  request  of  the  land 
owner,  but  without  any  express  agreement  on  the  part  of  the 
land  owner  to  pay  for  the  labor,  and  the  laborer  should  bring 
an  action  to  recover  for  the  labor,  and  a  recovery  should  be 
denied  on  the  ground  that  no  implied  agreement  arose,  or 
upon  the  ground  that  no  recovery  could  be  had  upon  an  im- 
plied agreement,  and  the  next  year  the  laborer  should  per- 
form like  labor  under  like  circumstances  upon  the  same  land, 
and  bring  an  action  to  recover,  would  the  decision  in  the 
former  action  constitute  a  prior  adjudication,  becalise  the 
land  was  thfe  same?  Evidently  not.  Suppose  a  person  should 
commit  a  trespass  upon  land  by  destroying  the  land  owner's 
field  of  grain  and  the  land  owner  should  bring  an  action  to 
recover  the  damages  sustained  and  a  recovery  should  be  de- 
nied on  the  ground  that  the  acts  of  the  defendant  did  not 
constitute  a  tort,  or  on  the  ground  that  no  recovery  could  be 
had  for  a  tort,  and  the  next  year  the  defendant  should  de- 
stroy another  field  of  grain  of  the  same  kind  upon  the  same 
land,  and  the  land  owner  should  bring  an  action  to  recover, 
would  the  decision  in  the  former  action  constitute  a  prior 
adjudication,  because  the  land  was  the  same?  Evidently  not. 
The  title  to  the  land  not  being  drawn  in  question,  there 
would  be  no  common  adjudicated  fact  or  subject-matter. 
The  only  matter  in  controversy  common  to  both  actions 
would  be  the  rule  of  law.  So  in  the  action  at  bar,  and  in  the 
action,  the  decision  in  which  is  pleaded  as  a  prior  adjudication, 
there  is  no  common  fact  or  subject-matter.  The  title  to  the 
land  is  not  in  controversy.  The  payments  were  made  in 
different  years,  and  are  of  different  taxes.  The  only  matter 
in  controversy  common  to  both  actions  is  the  rule  of  law.  A 
very  large  number  of  authorities  are  cited  by  counsel  for  the 
defendant;  but  in  every  one  of  them  there  was  a  common 
fact  or  common  subject-matter  drawn  in  controversy  as  dis- 
tinguished from  a  mere  rule  of  law.  The  majority  cite  one 
TAL^IX— 16 
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case,  Merriam  v.  Whittemore,  6  Gray,  816.  But  in  that 
case  there  was  a  common  subject-matter  drawn  in  contro 
versy,  and  that  was  a  certificate  of  discharge.  In  the  former 
action  it  was  held  to  be  valid.  In  the  second  action  between 
the  same  parties  the  validity  of  the  identical  certificate  was 
drawn  in  issue  again.  The  court  very  properly  refused  to 
make  another  adjudication  respecting  the  certificate,  and 
held  the  first  adjudication  conclusive.  If  an  action  should 
be  brought  to  recover  for  interest  on  a  promissory  note,  and 
the  validity  of  the  note  should  be  drawn  in  issue  and  adjudi- 
cated, and  afterward  an  action  should  be  brought  to  recover 
the  principal,  it  is  manifest  that  as  between  the  same  parties 
the  validity  of  the  not€  could  not  be  properly  drawn  in  issue 
and  adjudicated  again.  But  an  adjudication  upon  one  promis- 
sory note  would  not  necessarily  be  adjudication  upon  another, 
though  of  the  same  terms.  It  would  be  so  only  when  the 
validity  of  the  two  notes  depended  upon  a  common  fact  as 
distinguished  from  a  common  rule  of  law. 

In  my  opinion  the  plaintiff  is  entitled  to  recover  for  all 
payments  made  subsequent  to  the  bringing  of  the  first  action 
and  not  embraced  therein. 

Mr.  Justice  Day  concurs  with  me  in  this  dissent. 
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EvKBETT  V.  Thb  ITnion  Paoifio  R.  Co. 

1.  Witnesses:  number  of  umitbd:  DisonRTiONOF  coubt.    The  trial 

court  has  a  legal  discretion  to  limit  the  number  of  witnesses  that  may 
be  examined  to  establish  a  single  x>oint  or  prox>osition;  and  held  that 
such  discretion  was  not  abused  by  the  court  in  this  case.  Bbck  and 
Adams,  JJ.,  dissenting. 

2.  Damages:  mbasubb  of:  mabkbtable  yalttb:  ikstritction.    An 

instruction  to  the  effect  that  the  marketable  value  of  property  is  the 
amount  for  which  the  property  would  sell  if  put  ui>on  the  open  market 
anc^^sold  in  the  manner  in  which  property  is  ordinarily  sold  in  the  com- 
munity in  which  it  is  situated,  held^  correct,  and  not  necessarily  calcu- 
lated to  raise  the  inference  that  a  fenced  sale  was  meant  by  tiie  court. 

8.  Fraotioe  in  Supreme  Court:  bbjbotion  of  bvibbncb:  brbob 
must  bs  shown.  Where  evidence  is  rejected  by  the  trial  court  this 
court  will  presume  that  it  was  properly  rejected,  unless  the  contrary 
affirmatively  appears  from  the  record. 

4.  Bvid^ioe:  vjOiUBOF  land:  too  bbmotb.  Evidence  that  some  land 
near  by  that  in  controversy  was  sold  ten  or  twelve  years  before  tlie  trial 
at  a  certain  price,  held  too  remote  to  determine  the  value  of  the  land  in 
controversy  at  the  time  it  was  appropriated. 

5. : .    When  the  land  in  controversy  might  prudently  be  laid 

out  in  city  lots,  but  in  fact  is  not,  evidence  as  to  what  its  value  would 
be  if  so  laid  out  is  incompetent. 

6.  Praotioein  Supreme  Court:  ybbdict  againbt  bvidbncb.  This 
court  cannot  say  that  a  verdict  should  have  been  set  aside  as  being 
against  the  evidence  when  the  evidence  is  conflicting  and  is  not  all  be- 
fore the  court. 

Appeal  from,  PoUawattcmde  District  Court. 

Fbidat,  July  14. 

Tras  is  a  proceeding  instituted  for  the  purpose  of  deter- 
mining the  damages  sustained  by  the  plaintiff,  because  of  the 
appropriation  by  the  defendant  of  certain  real  estate  belong- 
ing to  the  plaintiff  for  the  purposes  of  its  road.  The  plaint- 
iff appealed  from  the  assessment  made  by  the  sheriff's  jury 
to  the  Circuit  Court,  There  was  a  transfer  to  the  District 
Court  where  there  was  a  trial  by  jury,  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  and  therefrom  she  ap- 
pealed. 
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Scott  dk  Sights  for  appellaot. 
Wright  <&  Baldwin^  for  appellee. 

Sbevbrs,  Ch.  J. — I.  After  the  jury  was  sworn,  and  when 
the  plaintiff  was  about  to  introduce  her  evidence,  the  court 
announced  "  that  each  party  would  be  limited  to  five  witnesses 
on  the  question  of  the  value  of  the  property."  After  intro- 
ducing five  witnesses  the  plaintiff  asked  leave  to  produce  and 
examine  other  witnessess  touching  the  value  of  the  property. 
This  was  refused.  To  said  rulings  the  plaintiff  excepted  and 
assigned  the  same  as  error.  It  was  admitted  of  record  that 
the  quantity  of  land  owned  by  the  plaintiff  was  ten  acres  and 
that  one  acre  thereof  had  been  appropriated  by  the  defend- 
ant. 

In  Kesee  v.  O.  <&  N.  W.  R.  B.  Oo.,  30  Iowa,  T8,  and 

Bayes  v.  Herrmg^  51  Id.,  286,  it  was  held  the  trial  court  had 

twiTiTEssEs:  a  leffal  discretion  to  limit  the  number  of  wit- 
number  um-  *=*_  .,,  .1  11. t 
ited :  disore-  nesses  that  mifi:ht  be  examined  to  establish  a  sm- 

tion  of  court  ^ 

gle  point  or  proposition.  Following  these  oa3es 
the  only  question  is  whether  the  discretion  reposed  in  the 
court  has  been  abused;  There  is  no  pretense  the  plaintiff 
was  taken  by  surprise,  unless  it  can  be  said  because  more 
than  five  witnesses  were  examined  on  a  previous  trial  there- 
fore the  plaintiff  had  reason  to  believe  the  number  would 
not  be  limited  on  the  present  trial  in  the  court  below. 
As  the  order  was  made  before  any  witnesses  were  introduced, 
the  plaintiff  had  the  power  of  selecting  those  she  desired  to 
examine  in  compliance  with  the  order.  Therefore  it  cannot 
be  said  she  was  prejudicially  surprised  by  the  mere  exercise  of 
a  discretion  vested  in  the  court. 

At  the  previous  trial  there  was  no  limit  as  to  the  number 
of  witnesses  that  might  be  introduced,  and  we  understand 
more  than  five  were  introdueed  on  such  trial  by  the  plaintiff. 
The  court,  therefore,  had  knowledge  what  the  witnessess  had 
testified  to,  and  the  presumption  must  be  indulged  in  the  ab- 
sence of  any  showing  to  the  contrary  their  evidence  would 
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be  the  same  on  tliis  as  it  had  been  on  the  former  trial.  The 
order,  therefore,  was  advisedly  made,  and  as  it  is  not  claimed 
the  plaintiff  sought  to  introduce  witnesses  who  were  not  ex- 
amined on  the  former  trial,  we  cannot  say  the  oourt  abused  its 
discretion.  It  is  evid^it  if  there  is  a  discretion  the  more 
&ct  it  is  exereised  is  not  sufficient  to  show  it  has  been 
abused. 

II.  It  is  urged  the  third,  fourth  and  sixth  paragraphs  of 
the  charge  are  erroneous.  No  exception  was  taken  to  the 
3.DAMAOXS:  fourth,  nor  has  error  been  assigned  in  relation 
instraoooo.'  thereto.  In  the  third  paragraph  it  is  said  the 
court  <« assumed  to  explain  the  term  < marketable  value' 
to  be  the  amount  for  which  the  property  would  sell  if  put 
upon  the  open  market  and  sold  in  the  manuer  in  which  prop- 
erty is  ordinarily  sold  in  the  community  in  which  it  is  sit- 
uated." The  objection  urged  is  the  prominence  given  to 
"  putting  the  property  upon  the  market  and  selling  it."  It 
is  said  it  was  '<  calculated  to  impress  upon  an  ordinary  juror 
the  idea  of  a  forced  sale  in  August,  1878."  We  do  not  think 
this  is  so,  unless  real  estate  was  ordineu*ily  so  sold,  and  if  it 
was,  then  tibie  marketable  value  was  the  price  it  would  bring 
at  sudi  sales.  But  we  do  not  think  the  jury  would  or  could 
infer  that  forced  sales  were  meant  by  the  court,  but  such  as 
ordinarily  occurred  in  the  community  where  the  property  is 
situated.  It  is  further  said  the  instruction  limits  the  sale  of 
the  property  by  the  acre  and  the  jury  would  not  be  author- 
ized  to  estimate  its  value  if  laid  off  into  lots.  We  do  not 
concur  in  this  ^dew.  We  are  unable  to  discover  that  aily 
limit  was  fixed  beyond  which  the  jury  should  not  go  or  that 
they  were  limited  as  to  the  manner  of  the  sales  except  such 
as  ordinarily  occurred.  Certainly  there  cannot  be  any  other 
rule.  The  extraordinary  or  unusual  .cannot  be  regarded  as 
rules  by  which  human  transactions  or  conduct  can  be  squared. 
The  instruction  under  consideration  is  not  erroneous. 

We  have  carefully  examined  the  sixth  paragraph  of  the 
diarge  in  the  light  afforded  by  the  argument  of  counsel,  and 
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we  are  unable  to  say  it  is  erroneous.  On  the  contrary,  we 
think  it  correct  and  the  legal  thought  well  expressed.  Coun- 
sel are  mistaken  in  the  assumption  any  facts  are  assumed. 
We  do  not  deem  it  necessary  to  set  out  the  instruction. 

III.  Several  objections  are  urged  to  the  admission  and 
rejection  of  evidence.     The  most  important  will  be  briefly 

3.  pRAcncK  considered.  A  witness  was  asked  "  State  what 
fewt^flnSp  you  know  about  buildings  being  on  the  land 
mu»t  appear,  ^^^^j,^  ^j^jg  ^j^^^^  ^,.  adjacent  to  it."  This  ques- 
tion was  objected  to  and  the  objection  sustained.  The  appel- 
lee insisted  the  land  in  question  had  not  been  laid  out  in  city 
lots  and  that  it  shotdd  be  valued  as  farming  lands.  The  ap- 
pellant insists  the  land  was  suitable  and  could  be  laid  out 
into  lots  and  sold  as  such,  and  this  lact  should  enhance  the 
vdue.  Now,  if  adjoining  or  abutting  land  had  been  laid  out 
into  lots,  sold  as  such,  and  buildings  errected  thereon,  we  are 
not  prepared  to  say  such  evidence  would  not  be  admissible. 
But  no  such  case  is  before  us.  "Around"  or  "adjacent  to" 
are  exceedingly  indefinite  when  applied  to  the  subject-matter 
of  the  present  inquiry.  And  as  the  rule  is  error  must  affiim- 
atively  appear  we  cannot  say  the  court  erred,  because  we 
have  no  means  of  knowing  where  the  lands  about  which  the 
inquiry  was  made  are  situated.  For  aught  we  can  know 
they  may  have  been  so  distant  that  their  improvement 
could  not  possibly  have  any  bearing  on  the  question  before 
the  jury. 

A  witness  sold  some  land  near  that  in  controversy  ten  or 
twelve  years  before  the  trial,  and  the  court  ruled  the  price  then 
obtained  would  not  be  competent  evidence  of  the  value  of  the 
land  in  question  at  the  time  it  was  appropriated.  We  think 
this  ruling  correct.  The  period  when  the  transaction  oc- 
cured  was  too  remote. 

Plaintiff  asked  a  witnesss  how  many  residence  lots  are  or- 
dinarily laid  off  or  contained  in  an  acre,  and  what  this  land,  if 

4.  kvidkdcb:  ^^  ^^^^  ^^>  would  probably  sell  for  per  lot  in  the 
^*^^"1toope-  market.     This  evidence  was,  we  think,  properly 


huid 
mole. 


rejected.     It  is  said  a  prudent  owner  would  lay 
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the  land  out  in  lots  and  then  Bell  it.  Possibly  this  is  so,  but 
as  it  had  not  been  so  laid  out  when  appropriated,  the  ques- 
tion was  what  it  was  worth  in  the  condition  it  then  was,  and 
not  what  its  prospective  value  was,  or  what  it  would  be  if 
it  had  been  laid  out  into  city  lots. 

The  defendant  asked  a  witness  how  another  parcel  of  land 
compared  in  character  and  uniformity  with  the  tract  in  ques- 
tion. To  this  the  plaintiff  objected,  but  the 
same  was  overruled  and  the  witness  answered, 
there  was  a  similarity  in  the  two  tracts.  We  are  not  sure 
we  understand  the  point  intended  to  be  made,  unless  it  is  the 
witness's  construction  of  similar  was  erroneous.  But  this 
could  be  inquired  into  on  cross-examination  and  was  a  mat- 
ter for  the  jury.  We  are  unable  to  see  any  objection  to  the 
evidence  or  the  prejudice  that  resulted  therefrom.  No  ob- 
jection is  made  that  the  respective  tracts  were  not  so  sit- 
uated that  the  character  and  uniformity  of  one  would  not 
be  admissible  as  matter  of  comparison  for  the  consideration 
of  the  jury. 

lY.  Accompanying  a  motion  for  a  new  trial  there  were 
affidavits  tending  to  show  that  one  of  the  jurors  during,  the 
deliberations  of  the  jury,  said  in  substance:  "  I  do  not  care 
*  *  *  for  the  evidence  of  the  witnesses,  or  the 
charge  of  the  court.  I  know  what  the  damages  are.  They 
are  not  over  fifty  dollars."  There  were  two  of  such  affida- 
vits. The  implicated  juror  made  an  affidavit  in  which 
the  language  preceding  that  used  by  him  is  stated.  Con- 
ceding this  to  be  true,  what  was  said  by  the  juror  is  not 
seriously  objectionable.  The  court  must  have  believed  the 
story  told  by  the  juror,  or  that  conceding  the  affidavits  filed 
by  the  plaintiff  to  be  true,  the  verdict  should  not  be  set 
^ide.  We  shall  not  discuss  the  last  for  the  reason  the  first 
is  sufficient.  We  are  unwilling  to  set  aside  the  verdict  on 
the  showing  made.  We  strongly  incline  to  think  the  affi- 
davit made  by  the  juror  is  true,  and  that  the  jurors  filing  the 
other  affidavits  either  did  not  hear  all  that  was  said  or  have 
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failed  to  state  the  connection  in  which  the  juror  spoke  the 
words  objected  to. 

Y.  It  is  said  the  verdict  is  so  manifestly  against  the  eyi- 
dence  it  is  our  duty  to  set  it  aside.  It  is  conceded  the  evi- 
6.  PRAcncs  dence  is  conflicting.  The  sheriff's  jury  assessed 
coMt :  ver-  the  damages  at  $200.  It  is  said  by  counsel  for 
evidence.  appellant  that  according  to  the  average  of  the 
plaintiff's  evidence  the  verdict  should  have  been  for  $1,600, 
and  if  based  on  the  evidence  of  defendant  it  should  have  been 
$225.  The  verdict  excluding  interest  was  $450.  It  is  evi- 
dent  the  jury  did  not  base  their  verdict  exclusively  on  what 
the  witnesses  of  either  party  said.  There  was  introduced  as 
evidence  by  the  plaintiff  a  map  of  Council  Bluffs  "  showing 
the  property  in  controversy  and  vicinity.  This  map  showed, 
no  doubt,  how  far  the  property  in  controversy  was  irom  the 
city  of  Council  Bluffs,  and  the  situation  of  the  property  in 
controversy,  and  that  abutting  thereon.  This  evidence  would 
enable  the  jury  to  properly  apply  and  test  the  evidence  of 
the  several  witnesses  and  arrive  at  conclusions  as  to  the 
weight  to  be  given  thereto. 

This  map  no  doubt  was  before  the  court  when  the  motion 
for  a  new  trial  was  overruled,  but  it  is  not  before  us.  It  is 
impossible  for  us  to  say  the  verdict  is  manifestly  against  the 
evidence  when  the  evidence  is  not  all  before  ns. 

Affibmsd. 

Beck,  J.,  dissenting. — ^In  Keaee  v.  T%e  C.  dh  If.  W.  R. 
Co.y  30  Iowa,  78,  two  witnesses  testified  to  facts  which  ren- 
dered impossible  an  act  testified  to  by  one  witness  introduced 
by  the  other  party,  and  it  was  proposed  to  introduce  two  more 
witnesses  to  the  facts  testified  to  by  the  two  who  had  given 
their  evidence.  The  court  below  refused  to  hear  the  witnesses 
offered,  on  the  ground  that  the  evidence  would  lead  to  an 
unnecessary  consumption  of  time.  In  Bays  v.  Herring^  51 
Iowa,  286,  the  nisi  jm/us  GO\iTt  refused  to  hear  the  testimony 
of  more  than  seven  witnesses  to  impeach  the  reputation  of  a 
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witness  giving  evidence  in  the  case.  It  does  not  appear  that 
any  testimony  was  given  in  snpport  of  his  reputation.  The 
ruling  in  each  case  was  sustained  by  this  court.  It  cannot 
be  doubted  that  the  courts  possess  the  power  to  arrest  the  in- 
troduction of  testimony  upon  trials  in  proper  cases. 

There  is  no  rule  of  the  law  arbitrarily  limiting  the  number 
of  witnesses  which  may  be  introduced  in  support  of  any  issue, 
nor  do  the  courts  possess  authority  to  adopt  such  a  rule.  The 
power  to  limit  the  number  of  witnesses  can  only  be  exercised 
to  attain  the  ends  of  justice  and  prevent  unreasonable  delay 
by  the  unnecessary  multiplication  of  proof.  It  may  be  eier- 
cised  too  in  cases  where  it  is  apparent  that  the  further  intro- 
duction of  evidence  will  throw  no  additional  light  upon  the 
issues  and  will  not  serve  to  strengthen  either  side  of  the  case. 

The  parties  relied  at  the  trial  almost  exclusively  upon  the 
opinions  of  witnesses  as  to  the  damage  sustained  by  plaintiff 
in  the  appropriation  of  the  land.  It  is  very  plain  that  the 
jury  would  be,  as  they  ought  to  be,  guided  to  a  verdict  by 
the  number  of  the  witnesses  as  well  as  their  credibility  and 
knowledge  of  the  value  of  the  land.  If  five  equally  credible 
and  intelligent  vritnesses  on  each  side  should  make  contradic- 
tory statements,  to  satisfy  the  minds  of  the  jurors  other  wit- 
nesses, if  they  may  be  found,  ought  to  be  introduced.  It  is 
no  argument  in  support  of  the  court^s  rulings  to  urge  that 
the  number  of  witnesses  in  this  case  could  have  been  indefi- 
nitely increased,  and  that  in  the  absence  of  the  restriction  great 
delay  and  expense  would  have  been  incurred.  Courts  and 
juries  are  provided  by  the  law  to  administer  justice  though 
it  may  require  time  and  great  outlay  of  money.  And  it 
would  have  been  time  enough  for  the  court  below  to  exercise 
its  power  when  it  became  really  apparent  that  it  was  de- 
manded by  justice.  Surely  it  cannot  be  said  that  five  wit- 
nesses on  a  side  is  the  precise  limit  which  time  and  econ- 
omy will  prescribe  for  the  trial  of  an  issue  which  mainly  de- 
pends upon  the  opinions  of  witnesses  in  regard  to  the  value 
of  city  property.     The  parties  could  have  shown  the  prices 
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of  actual  Bales  of  property  in  the  vicinity  of  the  land  in  ques- 
tion to  establish  its  value.  It  is  very  plain  that  many  wit- 
nesses may  have  been  required  to  prove  such  sales. 

But  it  may  be  said  that  the  case  had  j^efore  been  tried  and 
the  court  was  informed  of  the  character  of  the  evidence  about 
to  be  offered.  The  court  was  informed  of  the  nature  of  the 
evidence  used  upon  the  former  trial.  But  the  parties  were 
not  restricted  to  the  same  testimqny  in  the  second  trial,  nor 
were  they  required  to  advise  the  court  of  the  character  of  the 
evidence  they  were  about  to  offer. 

Another  thought  supports  the  conclusion  I  have  above  ex- 
pressed. The  jury  were  required  to  base  their  finding  as  to 
their  value  of  the  property  largely  upon  the  opinions  of  wit- 
nesses. The  parties  being  limited  to  five  witnesses  each, 
would  select  those  entertaining  the  most  extreme  opinions  in 
favor  of  the  respective  parties.  A  fair  estimate  of  the  value 
of  the  property  is  not  attainable  by  considering  alone  the 
opinions  of  witnesses  holding  extreme  views  relating  thereto. 
By  permitting  many  to  testify  the  jury  would  have  had  be- 
fore them,  it  is  probable,  the  testimony  of  persons  less  ex- 
travagant in  their  opinions  as  to  the  merits  of  the  claims  on 
either  side  of  the  case.  They  would  have  been  aided  thereby 
to  find  a  true  verdict. 

Mr.  Justice  Adama  concurs  in  this  dissent  and  unites  with 
me  in  the  opinion  that  the  judgment  of  this  District  Court 
ought  to  be  reversed  for  error  in  limiting  the  number  of  wit- 
nesses of  plaintiff  to  be  examined  upon  the  issue  as  to  the 
value  of  the  property. 
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Cook  bt  al.,  Exb's,  y.  City  of  Bublington  et  al. 

1.  Constitutioiial  Law:  TAXING  POWER.    The  legislature  has  the  power  \     fjf-^\ 

under  the  Constitation  to  impoee  a  tax  upon  the  property  of  a  toU-bridge  1    JJl—^' 

company  as  the  property  of  the  corporation,  and  also  to  imiKwe  a  tax  on  I    joe  ^ 

the  shares  of  the  corporation  stock  as  the  property  of  the  stockholders.  \  ~     — -- 

Adams,  J.,  concurs  in  the  conclusion  of  the  majority,  but  on  the  ground         }^ ?* 

that,  in  this  case,  only  a  part  of  the  corporation  property  was  shown 
to  hare  been  assessed  to  the  corporation,  and  that,  therefore,  the  court 
bdow  very  properly  held  that  upon  the  showing  made  the  stock  was  not 
whoUy  exempt,  no  mere  reduction  of  assessment  having  been  asked. 

Appeal  from  Des  Moines  Circuit  Cowrt. 

Fbidat,  July  14. 

The  plaintiffs  are  the  executors  of  the  estate  of  James  W. 
Grimes,  deceased.  They  are  residents  of  the  city  of  Burling- 
ton, where  the  estate  is  situated.  Part  of  the  estate  consists 
of  shares  of  stock  in  the  Dunleith  and  Dubuque  Bridge  Co., 
which  is  a  corporation  of  that  name,  incorporated  under  the 
general  incorporation  laws  of  the  State  of  Iowa,  and  having 
its  principal  place  of  business  in  Dubuque  county.  The  cor- 
poration owns  a  bridge  across  the  Mississipi  Kiver,  from  the 
city  of  Dubuque,  Iowa,  to  the  eastern  shore  of  the  river  in 
the  State  of  Illinois,  and  said  bridge  is  all  t&e  tangible  prop- 
erty owned  by  the  corporation.  The  bridge  was  assessed  for 
taxation  at  Dubuque,  and  the  taxes  were  paid.  The  shares 
of  stock  in  the  bridge  company  held  and  owned  by  the  estate 
of  Grimes,  were  also  assessed  for  taxation  for  the  same  year 
at  the  city  of  Burlington.  The  plaintiffs  claimed  that  the  . 
Btock  was  not  liable  to  taxation,  and  appealed  from  the  board 
of  equalization  of  the  city  of  Burlington  to  the  Circuit  Court. 
Upon  a  trial  in  the  Circuit  Court  it  was  held  that  the  assess- 
ment of  the  stock  was  authorized  by  law,  and  plaintiffs  ap- 
peal 
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Hedge  and  Blythej  ShiraSj  Van  Dv^&ee  and  Hender$ony 
for  appellants. 

C.  L.  Poor,  for  appellee. 

BoTHBOOK,  J. — ^The  assesBpient  of  the  bridge  as  the  prop- 
erty of  the  corporation  was  authorised  by  law.  Appeal  of 
The  Des  Moines  Water  Company^  48  Iowa,  324.  Whether 
the  shares  of  stock  can  be  legally  assessed  and  taxed  as  the 
property  of  the  stockholders  for  the  same  year  for  which  the 
property  of  the  corporation  is  assessed  and  taxed  was  not  de- 
termined in  that  case.  It  was  said,  however,  that  '^the  stat- 
ute provides  that  the  stock  of  such  corporations  shall  be  as- 
sessed at  its  cash  value.  When  assessed  and  taxed  under  the 
statute,  stock  must  be  taxed  as  the  property  of  the  respective 
owners,  and  there  is  no  provision  making  the  corporation  liable 
therefor.^* 

We  have  then  the  question  iu  this  case  whether  the  shares 
of  stodc  may  be  taxed  in  addition  to  the  taxation  of  the  prop- 
erty of  the  corporation. 

And  we  may  say,  once  for  all,  at  the  outset,  that  our  views, 
as  expressed  in  the  case  just  cited,  that  the  statute  provides 
that  the  stock  shall  be  assessed  and  taxed,  remains  unchauf^ed. 
This  conclusion  is  not  founded  upon  any  doubtful  construc- 
tion of  the  statute,  but  upon  its  plain,  certain  and  unequivo- 
cal language  and  meaning.  The  statute  imposing  this  bur- 
den upon  the  stock  is  found  in  section  813  of  the  Code,  and 
is  as  follows:  ^^Depreciated  bank  notes  and  the  stock  of  cor- 
porations and  companies  shall  be  assessed  at  their  cash  value, 
4e       «      «      «    » 

It  is  idle  to  contend  in  the  £Etce  of  this  plain  and  explicit 
language  that  the  legislature  has  not  required  that  stock  in 
corporations  shall  be  assessed,  and  the  only  question  now  for 
determination  is,  does  the  l^slatnre  have  the  power  to  de- 
termine that  the  property  of  a  corporatian  and  the  stock 
shall  both  be  taxed. 

Counsel  for-appellants  contend  that  no  such  power  exists, 
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because  it  is  duplicate  or  double  taxation  of  the  same  prop- 
erty, aud  it  is  insisted  that  "this  court  has  over  and  over 
again  declared  that  double  taxation  is  forbidden  by  our  Con- 
stitution/' If  this  statement  were  correct,  and  we  should 
concede  that  the  question  here  presented  were  one  of  dupli- 
cate taxation,  the  case  could  easily  and  speedily  be  disposed 
of  by  a  prompt  reversal  But,  while  it  is  true  that  this  court 
in  Tallnum  v,  Butler  County y  12  Iowa,  534,  said  that  it 
^is  neither  the  policy  nor  the  justice  of  the  law  to  tolerate 
double  taxation,^  and  in  U.  8.  Express  Co,  v.  Ellysoriy  28 
Id.,  378,  that  "double  taxation  would  be  so  unjust  as  to  ex- 
cite disfavor  of  both  courts  and  legislature,"  and  in  McOreg- 
01^8  Executors  v.  Vanpely  24  Id.,  436,  that  mortgages  upon 
real  estate  should  be  held  to  be  taxable  <<unless  this  will  lead 
to  double  taxation,"  yet  it  never  has  been  held  in  this  State, 
that  what  is  denominated  duplicate  taxation  is  in  excess  of 
the  legislative  power.  The  most  thiat  can  be  said  of  these  ut- 
terances of  this  court  is^  that  it  should  be  held  in  disfavor  by 
courts  and  legislatures. 

In  Cooley  on  Taxation,  165,  it  is  said:  "It  has  properly 
and  justly  been  held  that  a  construction  of  the  laws  was  not 
to  be  adopted  that  would  subject  the  same  property  to  be 
twice  charged  for  the  same  tax,  unless  it  was  required  by  the 
express  words  of  the  statute  or  by  necessary  implication." 

Upon  the  question  as  to  whether  the  imposition  of  taxes 
upon  the  property  of  a  corporation  and  upon  tlte  shares  of 
stock  in  the  hands  of  stockholders,  the  general  observations 
upon  the  subject  of  duplicate  taxation  found  in  Cooley  on 
Taxation,  page  159,  seem  to  us  to  be  appropriate  to  be  here 
quoted.  It  is  there  swd:  "A  system  of  indirect  taxes,  com- 
bined with  a  system  of  general  taxation  by  value,  must  often 
have  the  effect  to  duplicate  the  burden  upon  some  species  of 
property  or  upon  some  persons,  and  the  taxation  of  stockhold- 
ers of  a  corporation  and  also  of  the  corporation  itself,  must 
sometimes  produce  a  like  result.  There  is  also,  sometimes, 
what  seems  to  be  double  taxation  of  the  same  property  to 
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two  individuals,  as  where  the  purchaser  of  property  on  credit 
is  taxed  on  its  full  value  while  the  seller  is  taxed  to  the  same 
amount  on  the  debt  *  *  *  * .  Now,  whether 
there  is  injustice  in  the  taxation,  in  every  instance  in  which 
it  can  be  shown  that  one  individual,  who  has  been  directly 
taxed  his  due  proportion,  is  also  compelled  indirectly  to  con- 
tribute, is  a  question  we  have  no  occasion  to  discuss.  It  is 
sufficient  for  our  purposes  to  show  that  the  decisions  are 
nearly,  if  not  quite,  unanimous  in  holding  that  taxation  is 
not  invalid  because  of  any  such  unequal  results.^' 

It  must  be  conceded  that  the  taxation  of  the  property  of 
/  the  corporation  and  also  of  the  stock  bears  no  resemblance  to 
taxing  the  same  tract  of  land  twice  to  the  same  person,  nor 
onoe  to  A,  and  again  to  B.  That  would  be  a  double  taxation, 
which  we  suppose  would  not  be  allowable  in  any  State  in  the 
Union.  It  would  be  a  direct  discrimination  and  inequality 
in  the  exercise  of  the  taxing  power,  which  would  impose  a 
greater  burden  upon  one  citizen  than  upon  another  upon  the 
same  kind  of  property.  But  the  case  at  bar  is  quite  different 
The  corporation  is  a  person  distinct  from  the  stockholder.  It 
is  true,  it  is  what  is  denominated  an  artificial  person,  and 
may  be  said  to  be  ideal  and  intangible.  But  that  it  is  a  per- 
son in  law  is  the  first  principle  learned  by  the  student  in 
opening  any  book  on  corporations.  Its  stockholders  are  dis- 
tinct and  different  persons.  They  are  usually  not  liable  for 
its  debts,  and  have  no  right  to  the  enjoyment  or  possession 
of  its  property  during  the  period  of  its  duration  or  until  it  be 
dissolved  by  some  procedure  known  to  the  law.  The  stock- 
holder is  entitled  to  dividends  upon  his  stock,  if  there  be  any 
dividends,  and  the  value  of  his  stock  depends  upon  prospec- 
tive dividends,  and  the  dividends  depend  upon  the  net  earn- 
ings of  the  corporation.  If  the  bridge  in  this  case  be  taxed, 
the  tax  must  be  paid  from  the  income,  and  this  reduces  the 
value  of  the  stock,  so  that  there  is  no  duplicate  taxation,  so 
fiEir  at  least  as  the  tax  upon  the  bridge  reduces  the  value  of 
the  stock. 
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In  McChregor^a  Eme&rs  v.  Vdnpely  Bupra^  this  court  held 
that  a  mortgage  given  to  secnre  the  payment  of  the  purchase- 
money  of  the  premises  mortgaged  is  not  exempt  from  taxa- 
tion. In  that  case  it  is  said  that  <<a  system  of  assessments 
operating  with  entire  equality  and  with  absolute  justice  is  a 
desideratum  in  government  yet  unattained,  and  perhaps  un- 
attainabla"  And  in  FMey  v,  PMLadelphia,^  82  Pa.  St., 
381,  it  is  said:  <^There  is  nothing  poetical  about  tax  laws, 
whenever  they  find  property  they  claim  contribution  for  its 
protection  without  any  special  respect  to  the  owner  or  his 
occupation." 

The  best  devised  system  of  taxation  based  upon  the  values 
of  property  must,  of  necessity,  produce  unequal  results,  so 
long  as  the  attempt  is  made  to  tax  all  property  including 
real  estate,  personal  chattels,  and  moneys  and  credits.  One 
person  will  be  taxed  upon  the  real  estate  bought  upon  credit, 
and  another  upon  the  obligation  which  he  holds  for  the  pur- 
chase-money. And  this  must  necessarily  be  so  or  there 
would  be  but  little  taxation  upon  credits,  because,  for  the 
most  part,  they  are  eith^  the  representative  of  money  or  prop- 
erty of  some  kind  held  by  another.  If  as  is  said  in  Cooley  on 
Taxation,  p.  100,  "all  the  property  in  a  town  is  sold  on  credit 
and  the  property  is  taxed  to  the  purchasers,  and  the  debts  to 
sellers,  it  is  manifest  that  the  town  taxes  twice  as  much 
wealth  as  lies  within  its  borders."  And  yet  under  the  system 
of  taxation  adopted  by  the  State  of  Iowa,  it  cannot  be  claimed 
that  the  assessor  must  inquire  of  the  owner  of  promissory 
notes,  or  mortgages,  whether  they  are  credits  for  taxable 
property  which  has  been  sold  by  the  holder  of  these  credits. 

In  the  case  at  bar  the  stockholders  paid  to  the  corporation 
a  certain  sum  of  money.  The  corporation  used  this  money 
in  the  construction  of  a  toll-bridge  from  which  the  corpora- 
tion derived  an  income.  The  agreement  between  the  con- 
tracting parties  is  that  the  corporation  is  to  manage  and  con- 
trol the  bridge,  make  the  necessary  repairs',  and  pay  the  taxes 
assessed  against  the  bridge,  and  after  deducting  these  legiti- 
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mate  and  neoesdarj  expenses  pay  to  the  stockholder  his  pro- 
portionate share  of  the  net  earnings,  and  upon  the  dissolu- 
tion of  the  corporation  the  stockholder  is  to  be  repaid  his 
money  advanced  from  the  property  belonging  to  the  dead 
corporation.  Now,  suppose  this  very  contract  were  made 
with  a  natural  person  instead  of  a  corporation)  and  the  stock- 
holder or  creditor  should  make  a  claim  that  the  obligation 
held  by  him  was  not  taxable.  There  would  be  no  more 
grounds  for  such  claim  under  our  system  of  .taxation  than 
there  would  be  for  the  claim  that  if  A  loans  B  $100,  which 
is  invested  in  merchandise,  the  debt  is  not  taxable  because 
the  merchandise  is  taxable. 

These  illustrations,  it  appears  to  us,  demonstrate  that  if 
we  were  to  determine  that  the  legislature  has  no  constitu- 
tional power  to  impose  this  tax  upon  the  stockholder,  it 
would  open  a  door  into  a  sea  of  trouble  in  the  administra- 
tion of  the  revenue  laws  of  the  State. 

In  disposing  of  this  important  question  we  have  not  re- 
viewed the  authorities  cited  by  the  respective  counsel  of  the 
parties.  It  is  sufficient  to  say  that  these  views  are  supported 
by  the  very  great  majority  of  adjudged  cases  upon  this  sub- 
ject. "We  think  the  Circuit  Court  correctly  determined  that 
the  shares  of  stock  are  taxable.  And  if  the  public  interests 
of  this  State  require  that  either  the  property  of  a  corporation" 
of  this  character,  or  the  stock  therein  be  exempt  from  taxa- 
tion, that  relief  must  come  from  the  law-making  power.  It 
will  be  understood  that  the  decision  in  this  case  will  have  no^ 
application  to  capital  stock  in  manufacturing  companies. 
By  chapter  57  of  the  laws  of  1880  such  stock  is  exempt  from 
assessment  and  taxation. 

Affismed.     <w 

Adams,  J. — I  concur  in  the  result  reached  in  this  case,  but 
not  in  the  ground  upon  which  it  is  reached.  The  general 
question  decide  by  the  majority,  while  it  is  the  only  ques- 
tion argued  by  counsel,  does  not,  it  appears  to  me,  properly 
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arise  from  the  record,  and  could  not  properly  have  been  de- 
cided by  the  court  below. 

The  appellants,  in  maintaining  that  the  stock  is  not  liable 
to  taxation,  contend  that  it  is  not  for  the  reason  that  the  prop- 
erty of  the  corporation  had  been  taxed  to  the  corporation  in 
Iowa,  and  that  the  taxation  of  the  stock  under  the  same  sove- 
reignty would  be  double  taxation,  and  not  allowable.  The 
majority  hold  that  such  taxation  would  not  be  double  taxa- 
tion in  such  sense  that  it  is  not  allowable.  Upon  this  ques- 
tion I  do  not  feel  called  upon  to  express  any  opinion.  A 
part  of  the  bridge  is  in  the  State  of  Illinois  and  not  taxable  in 
Iowa.  Dunleith  c&  Dubuque  Bridge  Co.  v.  Duluque  Cowrvty^ 
55  Iowa,  564.  It  is  true,  one  witness  testified  that  <<the  taxes 
on  the  bridge  had  been  assessed  at  Dubuque  and  paid  in  Du- 
buque county."  But  I  cannot  presume  that  the  witness 
meant  that  any  more  of  the  bridge  was  taxed  at  Dubuque 
than  was  taxable  there.  Besides,  if  taxes  had  been  collected 
in  Dubuque  county  up)n  Illinois  property,  it  would  be  by 
reason  of  a  mistake,  which  would  be  subject  to  rectification. 

"We  have  then  a  case  where  a  portion  only  of  the  property 
of  a  corporation  is  shown  to  have  been  taxed  to  the  corpora- 
tion. This  is  not  sufficient  to  justify  us  in  holding  that  the 
stock  is  wholly  exempt  as  appellants  contend.  The  court  be- 
low very  properly  held  that  the  stock  upon  the  showing  made 
was  not  wholly  exempt.  No  mere  reduction  of  assessment 
was  asked,  and  no  allusion  appears  to  have  been  made  to  such 
a  question.  The  ruling,  then,  could  not  properly  have  been 
difierent  if  it  should  be  conceded  that  where  all  the  property 
of  an  Iowa  corporation  is  in  Iowa  and  has  been  taxed  in  Iowa, 
the  stock  of  such  corporation  would  be  exempt. 
Vol.  LIX— 17 
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THE  STATE  OF  IOWA, 

AT 

COUNCIL  BLUFFS,  SEPTEMBER  TERM,  A.  D.  1882, 

m  TBM  THJBTT-OXTH  TSAB  OF  THX  0TATS. 


PRBSBNT: 

Hon.  WILLIAM  H.  SEEVERS.  CHIBF  JUSTICE. 
"      JAMES  G.  DAY.  \ 

"      JAMES  H.  ROTHROCK.      I   t»»^« 
"      JOSEPH  M.  BECK,  f  J^"^"** 

'*      AUSTIN  ADAMS.  J 


Lbasman  t.  K10HOL8ON9  Ex'b.  116  m 

1.  Eridenoe:  AoicnnsTBATOR:  statutb  constrxtbd.    Section  8639  of    |n34  277^ 
the  Code  does  not  prohibit  a  witness,  introduced  hj  the  executor  himself,  ~ 

from  testifying  in  favor  of  the  executor  as  to  a  personal  transaction  be- 
tween the  witness  and  the  decedent,  even  though  the  witness  may  be 
personally  interested  in  the  erent  of  the  suit 
Oh  bbhbabino,  held  further,  that  the  word  ''against,**  in  the  phrase 
**  against  the  executor  **  in  the  statute,  refers  to  testimony  against  the 
executor  and  not  to  actions  against  him;  and  that  the  disqualification  of 
the  statute  applies  alike  to  actions  brou^t  by  and  against  the  executor, 
but  only  to  witnesses  introduced  to  testify  against  the  executor. 
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2. :  IN  jjlw  actions  tRibd  to  couet.  When  an  action  not  tria- 
ble de  novo  in  the  Supreme  Court  is  hied  to  the  court  below  without  a 
jury,  and  evidence  is  improperly  admitted  against  objection,  it  must  be 
presumed  that  the  court  considered  such  evidence,  and  its  ft/in>iiMriffia 
vtUI  be  ground  for  reversaL 

:  Appeal  from  Madison  Qirouit  Oov/rt 

Tuesday,  Septbmbeb  19. 

*  AonoN  upon  a  promissory  note  alleged  to  have  been  ex- 
ecuted to  the  pMntfff  bj'defeittiant^' testatrix,  Jane  Bar- 
dick.  The  defendant  for  answer  denied  that  his  testatrix 
executed  the  note.  There  was  a  trial  without  a  jury,  and 
judgment  wits  rendered  for  thifr  defendant.  The  plaintiff  ap- 
peals. 

MoCaugha/th  <&  Dabnej/y  for  appellant 

Gilpi/n,  c&  Oilpiriy  for  appellee. 

Adams,  J. — I.  The  name  of  the  testatrix  was  signed  to 
the  note  by  one  ISTichols.  He  was  introduced  as  a  witness, 
and  testified  that  he  signed  her  name  to  the  note  by  her  re- 
quest, and  that  rfiei;hen'  tdofc  the  note'  and  made  her  mark. 
He  also  testified  that  the^  note*  wad  grven  for  borrowed  money 

To  maintain  the  issue  upon  the  defendant  *s  part  he  intro- 
duced as  a  witness  one  Mrs.  Henry,  a  daughter  of  the  testa- 
trix and  a  legatee.  Her'testimony  wiw  to  the  effect  that  she 
was  intimately  acquainted  with  her  mother's  affitirs  and 
mode  of  doing  business;  that  she  liv^d-  at  home  with  her 
mother,  and  was  invaribly  consulted  by  her  in  her  business 
transactions;  that  her  mother  had  no  occasion  to  borrow 
money,  and  did  not  borrow  any  nor  execute  the  note  in  ques- 
tion so  far  as  she  knew.  This  testimony  was  admitted  against 
the  plaintiff's  objections  and  the  admission  of  it  is  assigned 
as  error. 

The  only  objection  urged  in  argument  is  that  the  testi- 
mony was  inadmissible  under  section  3639  of  the  Code.     But 
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in  our  opinion  the  position  ie  not  well  taken.  "Without  stop- 
ping to  consider  whether  it  suflSciently  appears  that  the  wit- 
ness was  interested  in  the  event  of  the  suit,  or  whether  the 
testimony  given  pertained  to  a  personal  transaction  between 
the  testatrix  and  plaintiff,  we* think  it  is  sufficient  to  say 
that  the  witness  was  introduced  by  the  executor  himself,  and 
that  the  testimony  was  in  his  favor  and  not  agamst  him.  It 
is  very  clear  that  thoi  provision  of  the  Oode  above  cited  does 
not  apply. 

II.  One  Feeley  was  introduced  as  a  witness  who  was  al- 
lowed to  testify  that  at  a  time,  which  was  nearly  a  year  before 
the  testatrix's  deaths  and. fi\^. days  befpre  the^allieged  execu- 
tion of  the  note  in  suit,  he  heard  her  statue  t^at  she  owed 
nothing.     The  admission  of  this  evidence  is  assigned  as  error, 

No  effort  is  made  by  the  appellee  to  point  out. any  ground 
upon  which  the  admission  of  the  evidence  can  be  sustained, 
and  we  are  not  able  to  discover  any,,  nor  can  we  say  that  it 
was  without  prejudice.  It  was  introduced  probably  for  the 
purpose  of  corroborating  Mrs.  Henry,  who  testified  that  her 
mother,  the  testatrix,  had  no  occasion  to  borrow  money,  and 
did  not  so  far  as  she  knew  borrow  any.  Possibly  it  was  al- 
lowed to  show  the  fact,  if  such  was  the  fact,  that  the  testatrix 
was  not  indebted,  as  a  slight  circumstance  tending  to  show 
that  she  did  not  borrow  the  money  and  give  the  note  in  suit 
therefor  as  alleged.  But  conceding  that  it  was  allowed  to 
show  that  fact,  we  cannot  think  that  it  was  allowable  to  show 
it  by  showing  the  statement  of  the  testatrix. 

The  defendant's  position,  if  we  understand  it,  is  that  we 
cannot  presume  that  Feeley's  testimony  was  considered  by 
the  court,  and  that  if  it  was  inadmissible,  we  must  presume 
that  the  court  did  not  consider  it. 

As,  however,  the  court  admitted  it  over  the  objection  of  the 
plaintiff,  we  must  presume  that  the  court  did  consider  it. 
Johnson  V.  Harder  cfe  Avery^  45  Iowa,  680.  This  is  an 
action  at  law,  triable  on  appeal  upon  exceptions.     Evidence 
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improperly  admitted  and  excepted  to  conBtitutes  a  ground 
of  reversal  as  mncli  as  if  the  case  had  been  tried  to  a  jury. 

If  we  could  see  that  the  evidence  could  be  rejected,  and 
still  no  other  conclusion  be  reached,  we  might  affirm  on  that 
ground.  But  the  evidence  is  conflicting,  and  we  are  by  no 
means  certain  that  there  is  not  a  preponderance  in  favor  of 
the  plaintiff. 

We  think  that  the  judgment  most  be 

BSVBBSBD. 

SUPPLEMENTAL  OPINION. 

The  appellant,  notwithstanding  the  case  was  reversed,  asks 
a  rehearing  upon  one  point,  which  was  decided  adversly  to 
him.  He  objected  to  the  testimony  of  one  Mrs.  Henry,  and 
we  held  that  the  objection  was  not  well  taken.  He  now  asks 
us  to  review  our  ruling  upon  this  point.  We  have  accordingly 
done  so,  and  we  have  to  say  that  it  appears  to  us  that  the 
ruling  is  correct,  and  that  the  petition  for  a  rehearing  must 
be  overruled. 

The  question  presented,  however,  appears  to  call  for  a 
somewhat  fuller  discussion  than  we  gave  it,  and  we  add  a 
few  words. 

Before  proceeding  to  its  consideration  we  will  say  that  we 
do  not  wish  to  be  understood  as  holding  that  the  testimony 
of  Mrs.  Henry  was  admissible.  We  merely  hold  that  it  was 
not  inadmissible  by  reason  of  the  objection  urged.  That  ob- 
jection is  that  Mrs.  Henry  was  interested  in  the  event  of  the 
suit,  and  not  competent  to  testify  to  a  personal  transaction 
or  communication  between  her  and  the  testatrix,  even  thongh 
examined  in  behalf  of  the  executor.  The  objection  was  made 
under  section  3639  of  the  Code.  The  plaintiff  insists  that  it 
was  not  material  that  she  was  examined  in  behalf  of  the  ex- 
ecutor. He  contends  that  where  an  action  is  brought  against 
an  executor,  an  interested  person  should  not  be  permitted  to 
testify  at  all  respecting  a  personal  transaction  or  communi- 
cation between  such  person  and  the  decedent. 
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As  interest  does  not  disqualify  except  as  expressly  provided, 
and  as  the  onlj  statute  relied  upon  as  so  providing  is  the  sec- 
tion of  the  Code  above  cited,  we  have  to  construe  that  sec- 
tion. The  portion  of  the  section  in  question  is  in  these  words: 
"  No  party  to  any  action  or  proceeding,  nor  any  person  in- 
terested in  the  event  thereof  *  *  *  shall  be 
examined  as  a  witness  in  regard  to  any  personal  transaction 
or  communication  between  such  witness  and  a  person  at  the 
commencement  of  such  examination  deceased,  insane  or  lu- 
natic, against  the  executor  *  *  *  of  such  de- 
ceased person  or  assignee  or  guardian  of  such  insane  person 
or  lunatic."  The  question  presented,  is  as  to  what  the  word 
<^ against"  used  in  the  statute  shows  the  relation  between. 
The  plaintiff  insists  that  it  shows  the  relation  between  the 
words  "actions"  and  "proceeding"  on  the  one  hand,  and  the 
words  "  executor,"  "  assignee,"  and  "  guardian  "  on  the  other. 
According  to  his  construction,  the  disqualification  is  not 
intended  to  apply  in  actions  brought  hy  an  executor,  assignor, 
or  guardian,  but  only  in  actions  brought  against  an  executor, 
assignee  or  guardian;  and  in  the  latter,  it  applies  as  well 
where  the  witness  is  examined  in  behalf  of  the  executor,  etc., 
as  against  him.  According  to  the  construction  which  we 
adopt,  the  disqualification  applies  in  both  classes  of  cases,  but 
only  where  the  witness  is  examined  against  the  executor. 
This  construction  is  without  question  the  more  natural  one, 
grammatically  considered,  and  we  see  nothing  in  the  reason 
or  policy  of  the  law  that  calls  for  the  other.  Where  a  person 
has  had  a  personal  transaction  with  another  who  has  died, 
and  an  action  is  brought  by,  or  against,  his  executor  involv- 
ing such  transaction,  every  one  can  see  why  the  person  who 
had  such  transaction  with  the  decedent  should  not  be  allowed 
to  testify  against  the  executor,  if  he  is  interested  in  the  event 
of  the  suit.  The  other  party  to  the  transaction  being  dead 
cannot  testify  in  rebuttal.  Now  the  objection  to  allowing 
such  a  witness  to  testify  to  such  a  transaction  is  just  as  great 
where  the  action  is  brought  by  the  executor  as  where  it  is 


Digitized  by 


Google 


264  SUPREME  COURT  OF  IOWA, 

The  Stale  t.  Melntire. 

brought  against  him.  The  mouth  of  the  decedent  is  just  as 
effectually  closed  where  the  executor  is  plaintiff  as  where 
he  is  defendant. 

It  may  be  thought  that  the  witness  should  have  been  held 
incompetent  to  testify,  on  the  ground  that  the  plaintiff  being 
a  party,  was  incompetent  to  testify  in  rebuttaL  But  the 
mere  fact  that  he  was  a  party  did  not  render  him  incompe- 
tent. He  was  incompetent  only  in  case  the  transaction  or 
communication  personal  as  between  Mrs.  Henry  and  the 
decedent  was  also  a  transaction  or  communication  personal 
as  between  the  plaintiff  and  decedent,  but  this  could  not  be. 

The  objections  urged  to  the  construction  adopted  appear 
to  us  to  have  but  little  weight,  while  the  objections  to  the 
construotion  contended  for  appear  to  us  to  be  insuperable. 


The  State  v.  MoIntirb. 

1.  Indictment:  omission  of  title:  statute  construed.  It  is  not 
a  valid  objection  to  an  indictment  that  on  the  face  of  it  there  is  no  title 
to  the  action  and  tiiat  the  names  of  the  parties  are  not  set  forth  in  sndi 
title  as  prescribed  by  the  form  given  in  section  4297  of  the  Code. 

2. :  bubolabt:  allegation  of  ownership:  statute  construed. 

Under  Ck>de,  section  4203,  and  subdivision  six,  section  4305,  in  an  indict- 
ment for  burglary,  it  is  a  sufficient  designation  of  the  person  iigured  to 
allege  that  the  owner  of  the  property  is  to  the  jurors  unknown,  and  the 
charge  that  the  car  broken  was  in  the  possession,  care,  control  and  cus- 
tody of  the  C,  B.  &  Q.  Railroad  Company,  is  an  averment  that  said  com- 
pany had  a  special  property  in  the  car,  and  was  sufficient  to  allege  the 
offense  as  against  that  company. 

8.  Practice  in  the  Supreme  Court:  court  limited  bt  record.  This 
court  cannot  consider  an  objection  when  the  record  does  not  contain  the 
fiEicts  necessary  for  its  determination. 

Appeal  from  Senry  District  Cowrt. 

Tuesday,  September  19. 

The  defendant  was  indicted  jointly  with  one  Eply  upon  a 
charge  of  feloniously  breaking  and  entering  a  railroad  car 
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with  intent  to  steal  certain  property  therefrom.  Upon  a  trial 
a  yerdict  of  guilty  was  fonnd  upon  which  judgment  was  en- 
tered.   Defendant  appeals. 

Culhertson  <&  Jones  and  L.-A.  Palmer j  for  appellant 

Smith  McPhersony  Attomey-generaly  for  the  State. 

BoTHBooK,  J. — ^L  The  charging  part  of  the  indictment  is 
as  follows: 

^That  Qeo.  Eplj  and  Daniel  Mclntire,  on  the  12th  day 
of  May,  1880,  in  the  county  of  Henry,  and  State  of  Iowa, 
aforesaid,  unlawfully,  feloniously  and  burglariously,  did  break 
and  enter  a  railroad  car  in  the  possession,  care,  control  and 
custody  of  the  Chicago,  Burlington  &  Quincy  Bailroad  Com- 
pany, a  corporation  doing  business  under  the  laws  of  Iowa, 
the  owners  of  said  car  being  to  the  jurors  unknown,  in  which 
said  railroad  car,  goods,  merchandise  and  other  valuable 
things  were  kept  for  use,  sale  and  deposit,  with  the  felonious 
intent  the  said  goods,  merchandise  and  other  valuable  things, 
then  and  there,  being  found  feloniously,  to  take,  steal,  and 
carry  away,  contrary  to  the  form  of  the  statute^  etc. 

**T.  A.  Bereman,  District  Attorney?^ 

There  was  a  motion  to  set  aside  the  indictment,  and  a  de- 
murrer thereto,  and  a  motion  for  anew  trial  all  of  which  were 
overruled.  It  is  claimed  these  rulings  are  erroneous  because 
the  indictment  is  insufficient,  there  being  no  title  to  the  ac- 
tion on  the  face  of  the  indictment  as  required  by  the  form 
prescribed  by  section  4297  of  the  Code,  and  for  the  further 
reason  that  the  names  of  the  parties  are  not  set  forth  as  re- 
quired  by  said  form.  In  answer  to  these  objections  it  is  suf- 
ficient to  say  that  the  statute  makes  no  requirement  that  the 
form  therein  given  shall  be  literally  followed.  And  it  is  not 
a  valid  objection  to  an  indictment  that  the  name  of  the  of- 
fense is  omitted  or  wrongly  stated.  State  v.  Hessenkampy 
17  Iowa,  25;  Same  v.  Baldyy  17  Iowa,  39;  Same  v.  Shawj 
35  Iowa,  575;  Sam^  v.  Davis,  41  Iowa,  311. 
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The  objection  that  the  names  of  the  parties  are  not  set 
forth  in  the  title  of  the  action,  is  also  withont  merit  The 
body  of  the  indictment  fully  sets  forth  the  names  of  the  par- 
ties charged  and  by  what  authority  charged. 

II.  It  is  further  claimed  tliat  the  indictment  is  insuffi- 
cient, because  it  avers  that  the  car  which  was  feloniously 
broken  and  entered  was  owned  by  some  persons  <*to  the  jurors 
unknown."  This  is  the  usual  averment  where  the  name  of 
a  person  injured  in  person  or  property  is  unknown  to  the 
grand  jury,  and  there  can  be  no  doubt  such  an  averment  is 
sufficient,  especially  under  our  statute,  which  provides  that  an 
erroneous  allegation  as  to  the  name  of  the  person  injured  is 
not  material.     Code,  §  4302,  and  subdivision  six  of  §  4305. 

Besides,  the  indictment  in  this  case  chains  that  the  car  in 
question  was  in  the  '^possession,  care,  control  and  custody  of 
the  Chicago,  Burlington  and  Quincy  Railroad  Company.'* 
This  is  an  averment  that  the  railroad  company  had  a  special 
property  in  the  car,  and  it  was  sufficient  to  allege  the  offense 
as  against  that  company.  State  v.  Golden^  49  Iowa,  48; 
Bruley  v.  Bose^  67  Iowa,  651. 

III.  It  was  further  objected  that  the  grand  jury  was  not 
drawn,  summoned  and  impaneled  according  to  law,  and  that 
defendant  had  no  opportunity  to  challenge  the  grand  jury. 
We  cannot  consider  these  objections,  because  the  record  be- 
fore  us  does  not  contain  any  of  the  facts  necessary  to  their 
determination. 

Affibksd. 
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State  v.  MoIirnEB. 

1.  Indictment:  manner  of  fresbntment:  prbsuhption  of  Rsau- 

ULRiTT.  When  the  objection  is  raised  to  an  indictment  that  it  was 
not  presented  in  the  manner  prescribed  by  the  Code,  it  will  be  presumed, 
in  the  abeense  of  a  showing  in  the  record  to  the  contrary,  that  the  re- 
quirements of  the  statute  were  complied  with. 

2.  :  OMISSION    OF   TITLE   NOT    FATAL:  STATUTE    CONSTRUED.      An 

indictment  will  not  be  set  aside  because  it  does  not  contain  the  title  of 
the  cause  and  the  names  of  the  parties,  as  prescribed  by  Ck>de,  §  4297. 

3. :  larceny:  allegation  of  ownership:  statute  construed. 

Undo:  section  4805,  par.  6,  of  the  Code,  in  an  indictment  for  larceny,  it 
is  a  sufficient  designation  of  the  person  iigared  to  allege  that  the  owner 
of  the  stolen  properi^  is  to  the  jurors  unknown;  and  the  allegation  that 
the  goods  were  taken  from  the  possession  of  the  railroad  company  is 
sufficient,  as  showing  special  property  in  the  company,  to  designate  the 
person  iiqured  by  the  crime. 

Appeal  from  Hefi/ry  District  Court. 

Tuesday,  September  19. 

Defendant  was  indicted  and  convicted  of  larceny;  he  now 
appeals  to  this  court. 

Culhertson  <&  Jones  and  jL.  A.  Palmer^  for  appellant. 

Smith  MoPheraon  Attorney-general^  for  the  State. 

Beck,  J. — I.  This  cause  was  submitted  for  decision  with- 
out argument  on  the  part  of  defendant.  The  indictment  and 
proceedings  had  thereon  are  set  out  in  the  abstract  upon 
which  the  case  was  tried  in  this  court  as  follows: 

"indictment. 

"H^^^^County:  \  J>i»^OovH  of  Said  Cov^. 

"At  the  August  term  thereof,  A.  D.  1880,  the  grand  jury 
within  and  for  the  body  of  the  county  of  Henry  as  aforesaid, 
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duly  and  legally  convoked,  impaneled,  and  Bwom  in  the 
name  and  by  the  authority  of  the  State  of  Iowa,  upon  their 
oaths,  do  find  and  present: 

"That  Q-eorge  Eply  and  Daniel  McTntyre,  on  the  12th  day 
of  May,  1880,  in  the  county  of  Henry,  and  the  State  of  Iowa, 
aforesaid,  from  the  possession  of  the  Chicago^  Burlington  and 
Quincy  Railroad  Company,  a  corporation  doing  business 
under  the  laws  of  Io\^,  ninety  yards  of  sheeting  of  the  value 
of  ten  dollars,  one  box  of  shoes  of  the  value  of  fifty  dollars, 
and  three  pair  of  boots  of  the  value  of  seven  and  fifty  one- 
hundredth  dollar|3,  all  to  the  value  Qf  ^xty-seven.  and  fifty 
one-hundreth  doUarsy  the  owner  or  owners  of  said  chattels 
being  to  the  jurors  unknown,  feloniously  did  take,  steals  and 
carry  away,  contrary  to,  the  statute,  e^.      . 

"PROCEEDINGS. 

"On  the  25th  day  of  August,  1880,  the  defendant  filed  a 
motion  to  set  aside  the  indictment,  setting  up  the  following 
grounds: 

"1st  That  the  indictment  wais  tiot  presented  as  prescribed 
by  the  Code. 

"2d.  The  presentment  is  fsEtulty  in  this,  that  it  does  not 
comply  with  the  Code  requiring  the  title  of  the  case  and  the 
names  of  the  parties  to  appear  on  the  fsice  of  the  indictment 

"This  motion  the  court  overruled,  to  which  ruling  of  the 
court  the  defendant  at  the  time  excepted. 

"The  defendant  then  on  the  25th  day  of  August,  1880, 
filed  a  demurrer,  setting  up  the  following  grounds: 

"Ist  The  indictment  does  not  conform  to  the  requirements 
of  the  Code,  in  this,  that  it  does  not  contain  the  title  of  the 
cause  and  the  names  of  the  parties,  and  is  not  a  compliance 
with  the  form  in  section  No.  4297  of  the  Code. 

"2d.  It  is  not  sufficient  in  this,  that  it  does  not  comply 
with  subdivision  6,  of  section  4305.  It  is  not  a  compliance 
with  this  section  to  say  "that  the  owners  of  the  goods  were 
unknown  to  the  jurors;"  it  must  also  charge  specifically  that 
the  goods  and  chattels  were  not  the  defendant's. 
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<*3d.  That  in  failing  to  state  that  the  property  alleged  to 
have  been  taken  from  the  car  was  7M>t  the  property  of  defend- 
ant, it  raises  a  presumption  that  such  property  was  the  prop- 
erty of  the  defendant  and  that  the  taking  was  not  criminal. 

"This  demurrer  was  also  overruled  by  the  oourt,  to  which 
the  defendant  at  the  time  excepted. 

"Trial  was  had  to  a  jury,  at  November,  1880,  term,  who 
found  a  verdict  of  guilty  as  charged  in  the  inflictnifent; 

"Upon  which  verdict  the  court  entered  judgment,  senten- 
cing defendant  eighteen  months  to  the  penitentiary.    >      -    i 

"On  the  27th  day  of  November,  1880,  defendant  filed  a 
motion  to  arrest  the  judgment  and  for  a  new  trial,  which  was 
overruled.  To  which  ruling  the  defendant  at  the  time  ex- 
cepted. 

"The  points  raised  in  the  motion  in  arrest  and  for  a  new 
trial  were  the  same  as  those  raised  in  the  dfemurrer  here- 
in.'' 

The  rulings  of  the  District  Court  upon  the  motion  to  set 
aside  the  indictment  upon  the  demurrer,  and  upon  the  motion 
in  arrest  and  for  a  new  trial,  are  assigned  for  error  by  defend- 
ant's counsel. 

II.  The  facts  upon  which  the  first  ground  of  the  motion 
was  based  are  not  shown  by  the  record.  It  doerf  not'  ap^fear 
that  the  indictment  was  not  presented  in  thl4  naahher  pre- 
scribed by  the  Code.  In  the  absence  of  an  alfirtnativer  ilib^- 
ing  to  the  contrary  it  will  be  presumed  that  the  requirments 
of  the  statute  were  complied  with. 

III.  The  other  grounds  of  the  motion  are  repeated  in  the 
demurrer.  The  first  one  is  that  the  indictment  does  not  con- 
tain the  title  of  the  cause  and  the  names  of  the  parties  as 
prescribed  by  Code,  §  4297.  The  form  given  in  this  section 
designates  the  offense  charged  by  name.  It  was  held  in  State 
v»  JDaviSj  41  Iowa,  811,  that  an  erroneous  designation  of 
the  crime  did  not  defeat  the  indictment  and  that  the  of- 
fense would  be  determined  by  the  facts  alleged.  The  errone- 
ous designation  was  held  to  be  surplusage  and  the  indictment, 
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therefore,  was  r^arded  as  containing  no  designation  of  the 
crime.  And  in  Sta/te  v.  Baldy^  17  Iowa,  39;  State  v.  Shaw^ 
85,  Iowa,  575,  and  State  v.  Heasenkampj  17  Iowa,  25,  in- 
dictments were  held  to  be  good  which  failed  to  designate  the 
ofienses.  Under  the  rule  recognized  in  these  cases  the  omis- 
sion of  the  title  of  the  cause  from  the  indictment  is  not  a 
fatal  objection. 

lY.  The  indictment  is  assailed  in  the  demurrer  and  in 
the  motion  in  arrest,  on  the  ground  that  it  fails  to  allege  the 
name  of  the  owners  of  the  property  stolen. 

Code,  §  4305,  ^  6,  requires  "that  when  material,  the  name 
of  the  person  injured  be  set  forth  when  known  to  the  grand 
jury,  or  if  not  known  to  it,  that  it  be  so  stated  in  the  in- 
dictment" 

Regarding  the  owner  of  the  goods  to  be  the  party  injured 
the  indictment  is  sufficient  as  it  alleges  he  is  unknown  to  the 
grand  jurors. 

The  indictment  alleges  that  the  goods  were  in  the  possess- 
ion of  the  railroad  company  therein  named.  If  this  be  re- 
garded as  showing  special  property  in  that  corporation,  it  is 
a  sufficient  designation  of  the  party  injured  by  the  crime. 

The  indictment  unmistakably  shows  that  the  goods  stolen 
were  not  the  property  of  defendant 

The  Staie  v.  MoIrUire^  aujpra  (decided  at  the  present  term 
of  this  court),  is  in  harmony  with  this  opinion. 

AlTTBIflP. 
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^  _  M    871 

Statb  t.  Pieeson.  ,10«  «7| 

I.  Indiotmeot :  laboent  of  baitk  ohxok:  allboatiok  of  yalub-    In 
an  ixidictment  for  the  larceny  of  a  bank  check,  it  is  a  soffidra^ 
of  its  value  to  say  that  it  was  "of  the  value  of  $20.97/*  that  being 
equivalent  to  saying  that  the  instrument  called  for  atleast  that  amount 
of  money.    Code,  §adl4. 

2, : :  DB8CBIPTI0H  OF  PBOPBBTY.    In  such  indictment  the 

stolen  property  need  not  be  described  with  any  more  particulanty  than 
any  other  stolen  property;  and  it  was  sufficient  in  this  case  to  describe 
the  property  as  a  check  or  order  for  the  ];>ayment  of  money,  stating  by 
whom  signed,  where  payable,  date,  owner  and  value. 

Appsal  from  Des  Moines  District  Oovrt. 

TuBSDATi  Septembbb  19. 

The  defendant  was  indicted,  tried  and  convicted  upon  a 
charge  of  stealing  a  bank  clxeck,  and  he  appeals. 

T.  B.  Srvyder  and  John  Gremer^  for  appellant. 

Sm/Uh  McPherson^  Attomey-generaly  for  the  State. 

RoTHEOoE,  J. — ^The  charging  part  of  the  indictment  is  as 
follows:  "That  Ole  Pierson  on  the  17th  day  of  June,  1881, 
at  Des  Moines  county  and  state  aforesaid,  a  bill  of  exchange 
to-wit,  an  order  for  the  payment  of  money,  purporting  to  be 
signed  by  0.  S.  Bartlett,  and  payable  at  the  Union  National 
Bank  at  Chicago,  Illinois,  and  of  date  of  the  6th  day  of  June, 
1881,  and  of  the  property,  goods  and  chattels''  of  one  Nels 
Vorene,  and  of  the  value  of  $20  97-100,  feloniously  did  take, 
steal  and  carry  away,  contrary  to  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Iowa."  Upon  the  return  of  the  verdict  the  defend- 
ant filed  a  motion  in  arrest  of  judgment,  which  was  in  these 
words: 

"1.  That  no  crime  was  charged  against  him  in  the  indict- 
ment 
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"2.  That  the  indictment  does  not  aver  or  charge  that  any 
money  was  due  on  the  bill  of  exchange,  bank  check,  or  order 
for  the  payment  of  money  claimed  to  have  been  the  subject 
of  the  larceny,  or  secured  thereby  and  remaining  unsatisfied 
or  unpaid. 

^<3.  That  the  indictment  does  not  charge  that  the  bill  of 
exchange,  bank  check  or  order  for  the  payment  of  money 
charged  to  have  been  the  subject  of  the  larceny,  was  for  the 
payment  of  any  particular  or  definite  sum  of  money. 

"4.  That  the  indictment  does  not  charge  any  facts  show- 
ing the  bill  of  exchange,  bank  check,  or  order  for  the  pay- 
ment of  money  charged  to  have  been  stolen,  to  have  been  of 
any  value  whatever. 

"5.  That  the  indictment  does  not  charge  the  bill  of  ex- 
change, bank  check,  or  order  for  the  payment  of  money 
charged  to  have  been  the  subject  of  the  larceny,  to  have  been 
payable  to  any  person. 

<<6.  That  the  indictment  is  vague,  uncertain  and  insuffi- 
cient." 

The  overruling  of  this  motion  is  made  the  only  ground  of 
complaint  upon  this  appeal.  The  stealing  of  bank  notes, 
promissory  notes,  orders  or  certificates,  is  made  larceny  by 
section  3902  of  the  Code,  and  by  section  3914  it  is  provided 
that  the  money  due  on  any  such  instrument,  or  secured 
thereby,  and  remaining  unsatisfied,  shall  be  adjudged  the 
value  thereof,  if  stolen. 

The  allegation  of  the  value  of  the  check  must  therefore  be 
equivalent  to  an  allegation  that  the  instrument  called  for  at 
least  that  amount  of  money.  But  whether  this  be  correct 
or  not,  we  are  clearly  of  the  opinion  that  under  our  practice 
this  indictment  is  sufficient.  There  is  no  requirement  that 
in  an  indictment  for  the  larceny  of  an  instrument  in  writing, 
the  property  shall  be  any  more  particularly  described  than 
any  other  stolen  property.  We  have  in  this  indictment  a 
charge  that  the  defendant  stole  an  order  or  bank  check  for 
the  payment  of  money,  naming  its  date,  owner  and  place  of 
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payment,  and  an  all^ation  of  its  value.  There  is  no  more 
reason  for  requiring  any  more  particular  description  of  the 
stolen  property  than  there  would  be  to  require  that  an  indict- 
ment for  the  larceny  of  a  horse  should  describe  the  animal  by 
color,  age  and  marks  and  brands.  The  motion  in  arrest  of 
judgmecit  was  correctly  overruled. 

Affirmed. 


State  v.  Katjfman. 


1.  Indictment:  sxtfficibkctof:  gambling.  An  indictment  chargingr 
that  the  defendant  ''did  keep  a  house,  shop  and  place  under  his  care  and 
control,  in  which  said  house,  shop  and  place,  he  did  permit  and  suffer 
diyers  persons,  to  the  jurors  unknown,  to  play  at  cards,  dioe,  dominos, 
and  other  games  for  money,  cigars,  beer,  and  other  things,  contnuy  to 
the  form  of  the  statute,  etc.,  held  sufficient  under  section  4026  of  the 
Code;  following  State  v.  Cure,  7  Iowa,  479;  State  v.  Cooster,  10  Iowa,  452; 
and  State  v.  MiddleUm,  11  Iowa,  246. 

Appejdl  from  Henry  District  Court. 

Tuesday,  Septembeb  19. 

Ihbiotment  for  permitting  gambling.  A  demurrer  to  the 
indictment  was  overmled  and  judgment  was  rendered  against 
the  defendant,  and  he  appeals. 

No  appearance  for  appellant. 

Smith  McPJierson^  Attorney-general^  for  appellee. 

Sbevees,  Ch.  J. — ^The  indictment  charges  that  the  defend- 
ant "Did  keep  a  house,  shop  and  place  under  his  care  and 
control,  in  which  said  house,  shop  and  place,  said  Jacob 
Kaufman,  did  permit  and  suffer  divers  persons,  to  the  jurors 
nnknown,  to  play  at  cards,  dice,  dominoes  and  other  games 
for  money,  cigars,  beer  and  other  things,  contrary  to  the  form 
Vol.  LVTX— 18 
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of  the  statute  in  such  case  provided,  and  against  the  peace 
and  dignity  of  the  State  of  Iowa."  The  statute  provides:  *'If 
any  person  keep  a  shop,  or  place  resorted  to  for  the  purpose 
of  gambling,  or  permit  or  suffer  any  person  in  aay  house, 
shop,  or  other  place  under  his  control  or  care  to  play  at  cards, 
faro,  roulette,  equality,  or  other  game  for  money  or  other 
thing,  such  offender  shall  be  fined,  etc."  Code,  §  4026. 
This  section  is  the  same  as  section  2721  of  the  Code  of  1851. 
The  indictment  in  this  case  is  in  substance  the  same  as  the 
second  count  in  the  indictment  in  The  State  of  Iowa  v.  C\vre^ 
7  Iowa,  479,  which  was  held  on  demurrer  to  be  sufficient. 
See,  also,  The  State  of  Iowa  v.  Cooster^  10  Iowa,  453,  and 
the  Same  v.  Middleton^  11  Id.,  246.  Following  these  cases 
we  must  hold  the  indictment  in  the  case  at  bar  to  be  suffi- 
cient. The  demurrer  therefore  was  correctly  overruled.  This 
case  was  submitted  on  written  transcript.  All  that  is  con- 
tained therein  is  the  indictment,  demurrer,  the  ruling  of  the 
court  thereon,  and  the  judgment.  As  we  have  determined 
the  only  question  appearing  in  the  record  before  us  it  follows 
the  judgment  must  be 

Affibiced. 


GiLOHBiST  V.  Anderson  etal. 

Meohanic's  Lien :  payment  on  contract:  subcontbactob.  Where 
defendant  contracted  with  T.  to  bnild  a  house  and  famish  the  material, 
knowing  that  T.  had  to  buy  the  lumber  for  the  house  of  some  one,  and 
reserving  the  right  to  discharge  mechanics'  liens,  if  any.  should  be 
claimed,  and  T.  bought  the  lumber  of  plaintiffs,  but  defendant  did  not 
know  that  he  had  "bought  it  on  credit,  until  near  the  expiration  of  thirty 
dasrs  from  the  time  the  last  of  the  lumber  was  famished,  when  plaintiffs 
served  upon  him  a  notice  of  their  lien,  but  before  that  time  the  contract 
price  had  become  due  and  had  been  paid  by  the  defendant  to  T.,  htld 
that,  under  these  circumstances,  defendant  could,  in  the  exerdsc  of  rea- 
sonable diligence,  have  discovered  that  plaintiffs  were  entitled  to  a  Hen, 
and  that  the  lien  must,  therefore,  be  established  in  an  action  for  that 
purpose.  Winter  v,  Hudson,  54  Iowa,  836,  followed,  and  Stewart  v. 
Wright,  52  Iowa,  335,  distiuguished. 
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Jgpeal  from  Polk  Circuit  Court. 

TxTESDAY,  September  19. 

AonoK  in  equity  to  foreclose  a  mechanic's  lien.  The  de- 
fendant Anderson  contracted  with  one  Trontman,  a  carpen- 
ter, to  build  a  house  for  him  in  the  city  of  Dee  Moines,  and 
furnish  the  material.  Troutman  bought  the  lumber  for  the 
house,  of  the  plaintiffs,  who  were  lumber  dealers  in  the  city 
of  Des  Moines.  Anderson  knew  that  he  had  to  buy  the  lum- 
ber for  the  house  of  some  one,  but  did  not  know  that  he 
bought  it  of  the  plaintiffs,  and  did  not  know  that  he  bought 
it  on  credit  of  any  one  until  near  the  expiration  of  thirty 
days  from  the  time  the  last  lumber  was  furnished,  when  the 
plaintiffs  served  upon  him  a  written  notice  of  their  claim. 
Before  that  time,  however,  the  contract  price  of  the  house 
had  become  due  from  Anderson  to  Troutman,  and  Anderson 
had  paid  it.  Upon  this  state  of  facts  the  court  dismissed  the 
plaintiffs'  petition,  and  they  appeal. 

Ba/rcroft^  Gatch  <&  McCcmghaUj  for  i^pellants. 
William  Kennedy ^  for  appellee. 

Adams,  J. — ^The  appellee  claims  that  the  case  falls  within 
the  decision  in  8tewa/rt  v.  Wright^  62  Iowa,  335,  and  such, 
we  doubt  not,  was  the  view  of  the  court.  In  that  case  the 
defendant,  Mary  L.  Wright,  averred  for  answer  that  before 
the  service  upon  her  of  the  statutory  notice  she  had  paid  the 
contractor,  Hood,  and  without  "knowledge  of  any  arrange- 
ment made  by  Hood  for  labor  or  materials  for  the  building." 
On  demurrer  this  answer  was  held  sufficient;  While  tlie  lien 
is  a  statutory  one,  and  dates  when  perfected,  from  the  per- 
forming of  the  labor,  or  furnishing  of  the  materials,  yet  it  is 
to  be  enforced  in  equity,  and  it  was  thought  that  it  ought  not 
to  be  enforced  where  it  would  be  inequitable  to  do  so. 

The  case  at  bar  differs  from  that,  in  this,  that  Anderson 
knew  that  Troutman  had  to  buy  the  lumber  for  the  house. 
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It  differs  also  in  the  fact  that  it  was  provided  in  the  contract 
that  Anderson  reserved  the  right  to  discharge  mechanics' 
liens  if  any  should  be  claimed. 

The  case,  we  think,  falls  more  nearly  under  Winter  <&  Co. 
V,  Hudson^  54  Iowa,  336.  It  is  true,  that  in  that  case,  the 
owner  knew  that  the  materials  for  which  claim  was  made,  had 
been  furnished  by  the  parties  claiming  the  liens.  In  the 
case  at  bar,  Anderson  simply  knew  that  lumber  had  been  fur- 
nished by  some  one.  In  neither  case  was  it  known  to  the 
owner  that  the  materials  had  been  bought  on  credit.  Hud- 
son's liability  was  not  based  upon  the  fact  that  she  had  actual 
knowledge  that  liens  could  be  claimed,  but  that  her  knowl- 
edge was  such  that  she  was  put  upon  inquiry.  The  case  at 
bar  is  not  quite  as  strong  a  case  for  the  subcontractors,  but 
we  cannot  distinguish  it  from  Winter  &  Co,  v.  Hudson^  un- 
less we  can  say  that  the  owner  is  put  upon  inquiry  where  he 
knows  the  names  of  the  persons  who  have  furnished  materials, 
and  is  not  put  upon  inquiry  where  he  knows  simply  that 
materials  have  been  furnished  by  some  one. 

The  test  question  is  as  to  whether  Anderson  could  prob- 
ably, in  the  exercise  of  reasonable  diligence,  have  discovered 
that  the  plaintiffs  were  entitled  to  a  lien.  We  have  to  say 
that  it  appears  to  us  that  he  could.  Troutman.  with  whom 
Anderson  was  dealing,  knew  of  whom  he  purchased  lumber. 
Anderson's  true  source  of  information  was  abundantly  appar- 
ent. If  he  had  made  proper  inquiry  of  Troutman,  and  Trout- 
man  had  refused  to  answer,  or  had  made  false  answers,  the 
case  might  be  different.  His  means  of  information  would 
not  appear  to  be  so  good. 

In  our  opinion,  then,  the  case  cannot  properly  be  distin- 
guished from  Winter  &  Go.  v.  Eiudson^  and  the  judgment 

must  be 

Reversed. 

Day,  J. — I  concur  in  the  foregoing  opinion  solely  upon 
the  ground  that  Anderson  should  have  inquired  of  Troutman 
if  there  were  any  liens  upon  the  property  before  making  pay- 
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ment  in  full.  If  he  had  made  such  inquiry  and  failed  to 
learn  of  the  existence  of  liens,  I  think  the  liens  could  not 
have  been  enforced  against  him. 


Steinger  et  al.  V.  K.,  Mt.  P.  &  N.  R.  Oo.  et  al. 

1.  Bailroads:  bight  of  way  deed:  conditions  subsequent.    Aeon- 

Teyance  of  right  of  way  to  a  railroad  company  will  not  be  set  aside  in 
equity,  merely  because  the  grantee  has  faQed  to  perform  conditions  sub- 
sequent containedin  the  deed. 

2.  Contract:  BBSoissiON  of:  equity.    Equity  will  not  decree  the  rescission 

of  a  contract  at  the  suit  of  one  party  thereto  on  the  ground  that  the 
,  other  has  failed  to  fulfill  his  part  of  the  engagement,  if  the  defaulting 
party  cannot  be  pleaded  in  statu  quo,  and  ii^'ury  would  result  to  him 
from  the  rescission.  In  such  cases,  parties  must  resort  to  the  courts  of 
law,  and  seek  the  damages  to  which  they  are  entitled  by  reason  of  the 
breach  of  the  contract. 

Appeal  from  Henry  Cvrouit  Court. 

Wediiesdat,  September  20. 

Action  in  chancery  to  rescind  and  set  aside  a  conveyance 
to  defendant,  granting  the  right  of  way  for  its  railroad  upon 
land  of  plaintiffs.  Upon  a  demurrer,  plaintiffs '  petition  was 
dismissed;  they  now  appeal. 

Clay  B.  WAitfardy  for  appellants. 

Woolson  <&  Bobby  for  appellees. 

Beck,  J — I.  The  petition  shows  that  plaintiffs  executed 
to  the  Ceokuk,  Mt.  Pleasant  and  Korthem  Railroad  Com- 
pany, a  conveyance  for  the  right  of  way  in  the  following 
words: 

"  In  consideration  of  the  building  of  said  road  I  hereby 
grant  to  the  Keokuk,  Mt.  Pleasant  and  Northern  Railroad 
Company  the  right  of  way  one  hundred  feet  wide  through 
the  northwest  quarter  of  the  southeast  quarter  of  section  23, 
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township  71,  range  7,  in  Henry  county,  Iowa,  on  the  line 
ad  now  surveyed,  on  the  condition  that  said  road  is  built 
from  Keokuk  to  Mt.  Pleasant  within  two  years  from  date,  and 
if  said  road  is  not  built  within  two  years,  or  if  the  land  ever 
ceases  to  be  used  for  railroad  purposes  then  in  either  of  such 
events  it  to  come  back  to  me. 

'•It  is  further  provided  that  the  railroad  shall  build  and 
keep  up,  so  long  as  the  same  is  used  for  railroad  purposes,  a 
good  hog  tight  fence  on  both  sides  of  said  right  of  way,  the 
fence  on  the  northwest  side  of  said  right  of  way  to  be  built 
before  grading  is  done,  so  as  to  protect  my  crop,  and  the 
fence  on  the  other  side  by  April  1,  1881,  the  railroad  com- 
pany  to  put  in  a  crossing  at  such  place  as  Stringer  may  de- 
sire, if  he  wants  one." 

Plaintiffs  further  allege  that  defendant  entered  upon  the 
premises  described  in  this  instrument,  and  constructed  the 
grade  and  completed  its  railroad,  and  has  failed  to  erect  the 
fences  which;  by  the  terins  of  the  deed,  it  became  bound  to 
build.  They  pray  that  the  deed  be  rescinded  to  the  end  that 
they  "  can  have  the  right  of  way  assessed  and  obtain  com- 
pensation therefor,  as  provided  by  law." 

A  demurrer  to  the  petition  on  the  ground  that,  upon  the 
facts  herein  alleged,  plaintiffs  are  entitled  to  no  relief  in  chan- 
cery, was  sustained.  Plaintiffs  electing  to  stand  on  their  pe- 
tition, it  was  dismissed. 

II.  The  decision  of  the  Circuit  Court  was,  we  think,  cor- 
rect. By  the  terms  of  the  deed  the  defendant's  covenants  to 
build  the  fences  are  not  conditions  precedent.  The  consider- 
ation of  the  deed  expressed  therein,  is  the  building  of  the 
railroad.  The  conveyance  is  absolute  and  the  covenants  of 
defendant  are  independent  agreements. 

One  of  the  fences  provided  for  in  the  instrument,  defend- 
ant became  bound  to  build  "before  grading  is  done."  The 
defendant  was  not  required  to  build  this  fence  before  enter- 
ing upon  the  land,  or  before  the  work  of  grading  was  com- 
menced; it  was  bound  to  build  the  fence  before  the  grading 
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was  completed.  It  clearly  appears  that  defendant 's  covenant 
was  not  to  be  performed  before  the  title  to  the  lands  vested 
in  defendant,  and  before  it  was  appropriated  and  used  for  the 
purpose  specified  in  the  deed.  Under  the  most  familiar  rules 
of  the  law,  this  obligation  of  defendant  cannot  be  regarded 
as  a  condition  precedent. 

III.  Equity  will  not  decree  the  rescission  of  a  contract  at 
the  suit  of  one  party  thereto,  on  the  ground  that  the  other 
has  failed  to  fulfill  his  part  of  the  engagement,  if  the  default- 
ing party  cannot  be  placed  in  statu  quo  and  injury  would  re- 
sult to  him  from  the  rescission.  In  such  cases  parties  must  re- 
sort to  the  courts  of  law  and  seek  the  damages  to  which  they 
are  entitled  by  reason  of  the  breach  of  the  contract 

The  rules  we  have  announced  are  not  disputed  in  this  case; 
authorities  need  not  be  cited  in  their  support.  We  think 
they  are  applicable  to  the  facts  presented  by  the  record  be- 
fore us,  and,  therefore,  conclude  that  the  decree  of  the  Cir- 
cuit Oourt  ought  to  be 

Aftibmed. 


Statu  v.  Clappbe. 


1.  Praotice  in  the  Supreme  Court:  abstbact  not  objected  to 
DEBHED  COBBECT.  When  a  party  has  served  an  amended  abstract  on 
an  oppoeaifi  party,  who  has  made  no  response  thereto,  such  abstract  must 
be  deemed  correct. 

2. :  indictment:  pbesumption  in  favob  of  lower  court.  When 

for  some  reason  not  disclosed  by  the  record,  an  indictment  was  set  aside 
and  the  cause  referred  back  to  the  same  grand  juty,  the  action  of  tho 
ooort  must  be  presumed  to  be  correct. 

S.  Indiotment :  on  minutes  of  testimont.  In  such  case  it  is  no  objec- 
tion to  a  second  indictment  found  by  the  same  grand  jury  that  the 
indictment  was  found  on  the  minutes  of  the  evidence  attached  to  the 
first  indictment.  There  was  no  necessity  for  the  grand  juiy  to  see  and 
hear  the  witnesses  again. 

4.  ;  BAHiEB  AS  owner.    In  an  indictment  for  taking  goods  from  the 

custody  of  a  sheriff,  the  sheriff  was  alleged  to  be  the  owner  of  the  goods, 
held  not  bad  on  demurrer,  as  the  sheriff  was  a  bailee  in  possession. 
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Appeal  from  Polk  Distri<:t  Court. 

Wednesday,  Septembeb  20. 

Indictment  for  taking  from  the  custody  of  an  oflScer  cer- 
tain goods  and  chattels.  The  defendant  was  found  guilty  and 
judgment  rendered  thereon  and  he  appeals. 

!Nr o  appearance  for  appellant. 

Smith  McPheraon^  Attomey-general^  for  the  State. 

Sebvees,  Oh.  J. — The  attorney-general  has  filed  an  amended 
abstract  which,  as  we  are  advised,  has  been  served  on  the  de- 
fendant, who  has  made  no  response  thereto.  Under  such  cir- 
cumstances such  abstract  must  be  deemed  true.  This  being 
so,  there  are  but  two  questions  that  can  be  considered  by  us. 

The  first  is  whether  the  court  erred  in  overruling  the  mo- 
tion to  set  aside  the  indictment.  It  appears  a  previous  in- 
dictment had  been  found  for  the  same  offense  which,  for  some 
reason  not  disclosed  by  the  record,  was  set  aside  and  the  cause 
referred  back  to  the  grand  jury.  In  the  absence  of  any  show- 
ing to  the  contrary,  the  foregoing  action  of  the  court  must 
in  all  respects  be  presumed  to  be  correct. 

As  we  understand,  the  present  indictment  was  found  on 
the  minutes  of  the  evidence  attached  to  the  first  indictment 
and  one  additional  witness  who  was  examined  before  the 
grand  jury.  The  motion  to  set  aside  the  indictnqpnt,  among 
other  reasons,  was  based  on  the  fact  that  all  the  witnesses  upon 
whose  evidence  the  indictment  was  found  were  not  examined  by 
the  grand  jury.  But  this  is  a  mistake.  Both  indictments  were 
found  by  the  same  grand  jury,  and  therefore  the  witnesses  were 
examined  by  such  jury.  When  the  first  indictment  was  found 
the  grand  jurors  heard  the  evidence,  and  saw  the  witnesses, 
and  there  was  no  necessity  to  hear  or  see  them  again.  Sev- 
eral other  reasons  are  assigned  in  the  motion  as  grounds  for 
setting  aside  the  indictment,  but  in  the  state  of  the  record 
the  foregoing  is  the  only  one  that  can  be  considered. 
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The  second  question  we  are  called  upon  to  consider  is  as 
to  the  sufficiency  of  the  indictment.  It  was  found  under  sec- 
tion 3915  of  the  Code,  and  substantially  charges  a  crime  as 
defined  by  the  statute.  We  are  unable  to  discover  any  ob- 
jection thereto.  The  most  specious  grounds  assigned  in  the 
demurrer  is  that  the  sheriff .  from  whom  the  property  was 
taken  was  alleged  to  be  the  owner  thereof.  This,  we  think,  is 
correct  because  the  sheriff  was  a  bailee  in  possession. 

Affirmed. 


HoEFBB  V.  Omr  of  Bdelington. 

1.  Practice  in  Supreme  Court :  assignmbnt  of  errobs.  An  assign- 
ment of  error  in  these  words:  "The  court  erred  in  overraling  the  de- 
fendant's exceptions  to  the  report  of  the  referee  and  entering  judgment 
against  the  defendant,**  held  not  8ufScien.tly  specific  under  Code,  § 
8207. 

Appeal  from  Des  Moines  District  Oowrt 

Wednesday,  Septembeb  20. 

The  plaintiff  was  marshal  in  and  for  the  defendant  during 
the  year  1876,  and  brought  this  action  to  recover  one  dollar 
per  day  for  attendance  in  the  police  court  in  addition  to  a 
stated  salary.  The  defendant  pleaded  a  counter-claim  and 
denied  plaintiff's  right  to  recover.  By  consent  there  was  a 
reference  to  Hon.  F.  W.  Newman,  who  made  a  finding  of 
facts,  and  recommended  that  judgment  be  rendered  for  the 
plaintiff.  Exceptions  were  filed  to  the  report  of  the  referee, 
which  were  overruled  and  judgment  rendered  for  the  plaint- 
iff.    The  defendant  appeals. 

C.  L.  Poor^  for  appellant. 

J.  C.  Power  and  S.  K.  Tracey^  for  appellee. 
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Seevebs,  Oh.  J. — To  the  report  of  the  referee  the  following 
objections  were  filed:  1.  The  referee  erred  in  holding  that 
"as  a  matter  of  law  the  marshal  was  elected  in  March,  1876, 
for  two  years,  with  a  stated  salary,  fixed  by  ordinance,  ex- 
clusive of  the  service  rendered  at  the  police  court  at  one  dol- 
lar per  day."  2.  The  referee  erred  in  his  conclusion  of  law 
upon  "the  agreement  of  facts,"  and  facts  found  that  the 
plaintiff  was  entitled  to  recover.  3.  The  referee  erred  in  dis- 
allowing the  defendant's  counter-claim.  The  only  error  as- 
signed is  in  these  words:  ^'The  court  erred  in  oveiTuling  the 
defendant's  exceptions  to  the  report  of  the  referee  and  enter- 
ing judgment  against  defendant."  It  is  objected  by  counsel 
for  the  appellee  that  this  assignment  of  error  is  not  suf^ 
ficiently  specific  under  Code,  §  3207.  We  feel  constrained 
to  say  this  objection  is  well  taken.  In  Oschner  v.  Schunk 
et  alj  46  Iowa,  293,  the  assignment  of  error  was  as  follows: 
"The  court  erred  in  overruling  the  motion  for  a  new  trial." 
This,  it  was  held,  was  not  sufficiently  specific.  The  case  at 
bar  clearly,  we  think,  falls  within  the  rule  enunciated  in  the 
gited  case.  See,  also,  Reilly  v.  Binglandy  44  Iowa,  422; 
Morris  v.  O.y  B.  <&  Q.  R.  R.  Co.,  45  Id.,  29;  Toinblin  v. 
Rally  46  Id.,  190;  Benton  v.  UTichoUy  47  Id.,  698. 

Affibhsd. 
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LANaFOED  &  Obton  V.  Ottumwa  "Water  Power  Co.  et  al., 

GARNISHEE. 

1.  Contract:  subscription  to  stock.  Garnishee  in  writing,  signed  in 
his  own  name,  agreed  to  take  certain  shares  of  the  capital  stock  of  a 
corporation  **  to  be  paid  by  Peck  "  Held  that  the  garnishee  was  per- 
sonally liable  therefor  to  the  corporation  and  to  the  creditors  of  the  cor- 
poration on  process  of  garnishment. 

2. :  FOR  ACT  OF  ANOTHER.    When  one  in  writing  contracts  in  his 

own  name  for  the  act  of  another,  he  becomes  thereby  personally  bomid, 
unless  it  appears  from  the  contract  itself  that  he  did  not  intend  to  bind 
himself  personally. 

3.  Practice  in  Supreme  Court:  byidenob  and  instructions:  error 
WITHOUT  PREJUDICE.  Objections  to  the  admission  of  evidence  and  to 
the  giving  of  instructions  will  not  be  considered,  when  the  result  could 
not  have  been  changed  by  the  exclusion  of  the  evidence  and  the  withhold- 
ing of  the  iustructicms  complained  of. 

Appeal  from  Wapello  Circuit  Court. 
Wednesday,  September  20. 

Ot.  W.  Devin  was  garnished  as  the  debtor  of  the  Ottumwa 
Water  Power  Company,  upon  an  execution,  issued  on  a  judg- 
ment in  favor  of  the  plaintifRs,  and  against  defendant,  the 
company.  The  garnishee  answering,  denied  indebtedness  to 
the  defendant  in  execution,  and  an  issue  was  formed  upon  his 
answer  which  was  tried  to  a  jury  and  judgment  rendered  for 
plaintiffs  against  the  garnishee,  who  now  appeals. 

Morris  J.  Williamsy  H.  M.  Kellogg  and  D.  J.  Devin^  for 
appellant. 

Stiles  <&  Zathrop  and  Stiles  <&  Beamariy  for  appellees. 

Beok,  J. — I.  The  plaintiffs  claim  that  the  garnishee  and 
appellant,  Devin,  is  indebted  to  the  defendant  in  execution, 
the  Ottumwa  Water  Power  Company,  upon  a  subscription 
to  the  stock  of  that  corporation,  which,  as  shown  by  the  ab- 
stract, is  in  the  following  form  and  language: 
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"  We,  the  undersigned,  subscribers  to  the  capital  stock  of 
"  The  Ottumwa  Water  Power  Company,^'  do  hereby  consent 
and  agree  to  and  with  said  corporation  and  with  each  other  to 
take  the  number  of  shares  of  the  capital  stock  of  said  cor- 
poration set  opposite  our  respective  names,  and  to  subject 
ourselves  in  relation  thereto  to  the  articles  of  incorporation  of 
said  corporation  now  recorded  in  the  recorder's  office  of 
Wapello  county,  Iowa,  as  well  as  to  the  by-laws  and  amend- 
ments made  in  pursuance  thereof,  and  in  conformity  to  law: 

NAMES.  SHABES. 

Chas.  R  Biake Ten. 

J.   O.  Briscoe. Five. 

Wm.  Daggett Ten. 

Daniel  Eaton Five. 

W.  B.   Bonnifield Ten. 

J.  M.  Hedrick Ten. 

Wm.  McNett One. 

S.  A.  Swiggett Three. 

H.  D.  Palmer Two. 

(and  others — Then) 

(  G.  W.  Devin Five— to  be 

(  paid  by  Peck 

(G.  W.  Devin Five,  to  be 

I  paid  by  Blake 

W.  H.  Cooper  &  Co Two. 

C.  B.  Castle 

The  garnishee  insists  that  he  is  not  liable  upon  the  sub- 
scription, and  that  it  was  made  by  him  under  an  agreement 
with  Peck  that  he  should  pay  it,  who  alone,  and  not  plaint- 
iff, is  liable  thereon. 

The  subscription  of  Devin  last  appearing  upon  the  instru- 
ment above  set  out,  is  not  in  question  in  this  action.  In  ac- 
cord with  the  practice  in  such  cases  prevailing  in  this  state, 
there  are  no  formal  pleadings  setting  out  the  cause  of  action 
and  defense  thereto. 
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The  signatnre  of  Devin  is  not  disputed  and  no  question  is 
raised  involving  the  right  of  the  company  to  recover  upon 
the  subscription.  The  contention  involves  the  question 
whether  Devin  or  Peck  is  liable  thereon. 

II.  The  subscription  is  a  contract  to  take  and  pay  for  the 
number  of  shares  of  stock  specified  by  the  subscription.     The 
1.  conniLACT :  subscriber  is  a  party  on  one  side,  and  the  corpora- 
te stock,        tion  on  the  other.     It  is  not  a  contract  between 

Peck  and  Devin  to  the  eflfect  that  Peck  undertakes  to  pay  for 
the  stock  subscribed  for  by  Devin.  Peck  does  not  sign  the 
subscription.  The  words  "  to  be  paid  by  Peck  "  surley  cannot 
bind  that  person,  for  he  is  no  party  to  the  subscription;  nei- 
ther does  it  purport  to  bind  him.  The  most  that- can  be 
claimed  for  the  words  is  that  they  constitute  a  direction  to 
Peck  to  pay  pursuant  to  some  arrangement  not  disclosed  by 
the  instrument. 

It  cannot  be  claimed  that  upon  the  face  of  the  instrument 
Devin  is  to  be  regarded  as  the  agent  of  Peck.  There  is  noth- 
ing  to  support  such  a  position. 

But  if  the  subscription  is  regarded  as  a  covenant  by  Devin 
that  Peck  will  pay,  Devin  is  personally  liable  as  the  prom- 
2. :  for  isor  uudcr  the  familiar  rule  that  when  one  con- 
other.  "  tracts  in  his  own  name  for  the  act  of  another  he 
becomes  thereby  personally  bound,  unless  it  appears  from  the 
contract  itself  that  he  did  not  intend  to  bind  himself  person- 
ally. 

We  reach  the  conclusion  that,  upon  the  face  of  the  sub- 
scription, Devin  is  bound  to  the  corporation  to  pay  for  the 
fitock  mentioned  in  the  subscription.  He  is,  therefore,  lia- 
ble in  the  garnishee  proceeding  as  the  debtor  of  the  company. 

III.  The  plaintiff  was  permitted  against  the  garnishee's 
objectioii  to  introduce  evidence  tending  to  show  that  at  a 
8.  EviDENCB    public  meeting,  held  to  forward  the  organization 

Hon :  error^'  of  the  Water  Powcr  Company,  Devin  proposed 
judice.  to  subscribe  for  five  shares,  if  any  one  would 

cash  certain  notes  held  by  him.     This  proposition  was  ac- 
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cepted  by  Peck,  and  thereafter  Devia  made  the  subscription 
for  the  stock  as  shown  in  the  paper  above  copied  from  the 
record,  and  that  afterwards  he  declined  to  transfer  the  notes 
in  accord  with  the  terms  of  his  proposition.  The  admission 
of  this  evidence  and  certain  instructions  given  to  the  jury  by 
the  court,  to  the  eflfect  that  Devin  is  bound  by  the  terms  of  • 
his  proposition,  and  his  liability  upon  the  subscription  is  de- 
termined thereby,  constitute  the  grounds  of  several  assign- 
ments of  error. 

Under  a  familiar  rule  of  the  law,  the  written  contract  em- 
bodied in  the  subscription  cannot  be  varied  by  parol  evidence 
of  prior  transactions  or  agreements  of  the  parties.  The 
writing  speaks  for  itself,  and  it  is  presumed  that  all  prior 
oral  agreements  of  tte  parties  upon  the  same  subject  were 
merged  into,  or  superseded  and  set  aside  by  the  written  con- 
tract. This  rule,  it  is  insisted,  was  disregarded  by  the  ad- 
mission of  the  evidence  and  the  instructions  just  recited.  If 
this  position  be  correct,  the  errors  complained  of  are  without 
prejudice  to  the  garnishee,  for,  as  we  have  seen,  plaintiff  is 
entitled  to  recover  upon  the  face  of  the  subscription.  If, 
therefore,  the  rulings  complained  of  had  been  the  other  way^ 
and  the  evidence  had  been  excluded  and  the  instructions 
complained  of  had  not  been  given,  the  verdict  would  have 
been  the  same  under  rulings  of  the  court  in  accord  with  the 
law  as  above  expressed. 

The  instructions  asked  by  the  garnishee  and  refused  by 
the  court  are  in  conflict  with  our  view  of  the  law  of  the  case . 
as  above  stated,  and  were  therefore  properly  refused. 

IV.  The  plaintiffs  move  to  strike  the  instructions  and 
the  evidence  from  the  record,  for  the  reason  that  the  instmo- 
tions  are  not  properly  preserved  by  bill  of  exception  and  the 
abstract  does  not  show  that  it  contains  all  the  testimony. 
The  motion  is  overruled.  We  think,  upon  these  points,  the 
abstract  presents  the  case  in  accord  with  the  rules  recognized 
by  our  prior  decisions. 

The  judgment  of  the  Circuit  Court  is 

Affibved^ 
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Hooghtallng  t.  Hills. 

NO  &  Co.  V.  Hills  et  al. 

S9    387 
79    1T3 

89     73 

1.  Sale:  hesctssion  for  fraud:  recovert  of  goods.    In  an  action  to 

avoid  a  contract  for  the  sale  of  goods  and  to  recover  the  possession  of  the 
goods,  it  IS  not  enough  to  allege  that  the  defendant,  when  he  purchased 
the  goods,  knew  that  he  was  hopelessly  insolvent  and  unable  to  pay  for 
the  goods  for  which  he  was  already  indebted,  and  that  plaintiff  was 
wholly  ignorant  of  his  insolvency.  It  is  necessary  in  such  a  case  to  al- 
lege that  the  purchase  was  made  with  the  intent  to  take  advantage  of 
the  insolvency  and  not  to  pay  for  the  goods:— following  Oewego  Starch 
Factory  v.  Lendrum,  57  Iowa,  573. 

2.  Pleading :  petition  in  rbpleyin  :  all  construed  together.    All 

the  allegations  of  a  x>etition  must  be  considered  together,  and  if,  when 
80  considered,  it  appears  that  a  good  cause  of  action  is  not  presented,  a 
demurrer  wiU  lie. 

AjO^eal  from   Wapello  District  Court. 

Wednesday,  September  20. 

Tms  is  an  action  of  replevin  by  which  the  plaintiflfe  seek 
to  recover  of  the  defendants  certain  packages  of  tea.  There 
was  a  demurrer  to  the  petition,  which  was  sustained,  and 
plaintiffs  appeal.     The  fSsu^ts  appear  in  the  opinion. 

Moore  do  Hammo-ndy  iov  appellants. 

Wm,  McNetty  for  appellees. 

EoTHBocK,  J. — It  is  stated  in  the  petition  in  substance  that 
plaintiffs  are  importers  and  jobbers  in  teas,  and  that  their  place 
of  business  is  in  the  city  of  New  York,  and  that  they  are  the 
absolute  owners  of  certain  described  teas  of  which  the  defend- 
ants have  ]f>o8session,  and  which  they  wrongfully  detain,  and 
that  said  teas  were  neither  taken  on  the  order  or  judgment 
of  a  court  against  the  plaintiffs  or  either  of  them.  The  peti- 
tion then  proceeds  to  state  the  facts  as  to  the  defendants'  pos- 
session as  follows: 

"That  the  alleged  cause  of  detention,  according  to  the  best 
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belief  of  plaintiflfe,  is  a  certain  pretended  fraudulent  purchase 
of  said  teas  by  said  EUlls  from  the  plaintiffs,  which  the 
plaintiffs  aver  and  charge  by  reason  whereof  no  property  in 
said  teas  passed  from  said  plaintiffs  to  said  Hills;  that  said 
pretended  purchase  by  said  Hills  was,  and  is,  fraudulent  in 
this,  that  at  the  time  said  Hills  pretended  he  purchased  said 
teas  of  plaintiff,  he  was  hopelessly  insolvent  and  unable  to 
pay  for  the  goods  he  already  owed  for,  which  he  well  knew; 
that  he  also  well  knew  that  plaintiff  and  their  agent,  through 
whom  they  sold  the  goods  to  him,  were  in  total  ignorance  of 
his  insolvent  condition  financially;  that  said  Hills  also  knew 
that  if  plaintiffs  or  their  agent  had  known  of  his  said  in- 
solvent condition  tiiey  would  not  have  sold  or  offered  to 
sell  said  teas  to  him;  that  said  defendants,  J.  H.  Merrill  & 
Co.,  also  knew  of  said  Hills'  insolvent  condition,  and  they 
also  had  full  notice  and  knowledge  of  the  fraud  said  Hiils 
had  practiced  on  said  plaintiffs,  but  notwithstanding  said  no- 
tice and  knowledge,  and  for  the  purpose  of  aiding  and  abet- 
ting him  therein,  and  for  the  purpose  and  with  the  intent  of 
profiting  by  said  fraud,  it  was  agreed  by  and  between  them 
and  said  Hills,  that  he  should  give  them  a  mortgage  on  all 
his  property,  not  exempt  from  execution;  that  on  or  about 
the  23d  day  of  March,  1881,  said  t^s  came  into  the  posses- 
sion of  said  Hills,  and  while  the  packages  were  unbroken 
(said  Hills  having  no  use  or  need  for  said  goods),  said  agree- 
ment was  perfected,  to-wit:  on  the  29th  of  March,  1881,  six 
days  after  said  Hills  got  possession  thereof,  by  said  Hills  ex- 
ecuting a  mortgage  to  said  Merrill  &  Co.  as  aforesaid,  and 
now  said  Merrill  &  Co.  and  said  Hills  claim  the  possession  of 
said  teas  from  the  plaintiffs  under  said  fraudulent  mortgage; 
that  plaintiffs  have  sustained  damages  thereby  in  the  sum  of 
ten  dollars." 

The  demurrer  to  the  petition  is  in  these  words: 
"1.    The  petition  admits  the  sale  and  delivery  of  the  goods 
to  Hills,  and  fails  to  allege  any  facts  which  in  law  constitute 
the  said  sale  fraudulent  or  voidable. 
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Honghtaling  t.  Hills. 

<^2.  The  failure  of  Hills  to  disclose  his  insolvency  is  not 
in  law  sufficient  to  defeat  his  title,  nor  was  it  fraudulent,  nor 
is  the  fact  that  plaintiffs  would  not  have  sold  him  the  teas, 
if  they  had  been  so  informed,  sufficient  to  defeat  Hills'  title. 

«3.  The  knowledge  of  J.  H.  Merrill  &  Co.,  of  Hills'  in- 
solvency when  they  took  the  mortgage,  nor  their  knowledge 
that  Hills  had  not  informed  plaintiffs  thereof,  would  not 
avoid  the  mortgage  nor  constitute  fraud.  They  therefore  ask 
judgment  on  this  their  demurrer." 

It  appears  from  the  averments  of  the  petition  that  the 
plaintiffs  <<8old  the  goo<^"  to  Hills  through  an  agent  of  plaint- 
1.  SALS :  re-  ^^^  ^^^  ^^*  ^^^^  delivery  of  the  possession  of  the 
toSd?"reoov-  property  was  made  to  him.  It  is  claimed,  how- 
eryoi  goods,  ^y^^^  ^^t  Hills  made  the  purchase  fraudulently, 
because  he  was  hopelessly  insolvent  and  unable  to  pay  for  the 
goods  for  which  he  was  already  indebted,  which  he  well  knew, 
and  that  he  knew  that  the  plaintiffs  and  their  agents  were  in 
total  ignorance  of  his  insolvent  condition,  and  knew  that  if 
the  plaintiffs  or  their  agent  knew  of  his  insolvency  they  would 
not  have  sold,  or  offered  to  sell,  said  teas  to  him.  it  will  be 
observed  that  the  petition  does  not  charge  that  Hills  pur- 
chased the  goods  with  the  specific  intent  not  to  pay  for  them. 
It  is  making  a  purchase  with  intent  to  take  advantage  of  the 
insolvency  and  not  pay  for  the  goods  purchased  that  avoids 
the  sale,  and  enables  the  seller  to  replevin  the  goods.  Cooley 
on  Torts,  478.  In  the  case  of  the  Oswego  Starch  Factory  v. 
Lendrurrbj  67  Iowa,  673,  we  held  that  when  goods  were  pur- 
chased by  an  insolvent  with  intent  not  to  pay  for  them,  the 
seller  might  rescind  the  contract  of  sale  and  recover  the  goods. 
That  case  was  ably  and  exhaustively  argued,  and  received  our 
most  careful  consideration,  and  it  will  be  seen  from  the  opin- 
ion that  it  was  not  claimed  that  anything  short  of  a  specific 
intention  on  the  part  of  the  purchaser  not  to  pay  for  the  goods 
would  authorize  a  rescission  of  the  contract  of  sale,  and  a  re- 
covery of  the  goods. 

It  is  claimed  by  counsel  for  appellants  that  the  demurrer 
Vol.  LIX— 19 
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state  Y.  Shaffer. 

shoald  have  been  overruled  because  the  petition  was  sufficient 
2.  PLBADiKo :  without  the  allegations  attacked  by  the  demurrer, 
together.  It  is  true  the  petition  follows  the  statute  and  al- 
leges that  the  plaintiffs  are  the  absolute  owners  of  the  prop- 
erty and  entitled  to  the  possession  thereof,  and  the  defendants 
wrongfully  detain  the  same.  But  the  statute  also  requires 
that  the  plaintiff  shall  state  the  facts  constituting  the  alleged 
cause  of  detention.  In  doing  this  plaintiffs  disclose  that 
there  was  a  sale  and  delivery  of  the  goods,  and  claim  that  the 
sale  was  fraudulent  and  should  be  held  to  be  no  sale.  They 
say  in  argument  "that  no  contract  ever  existed,  that  no  prop- 
erty ever  passed  between  the  parties."  But  the  petition  does 
aver  that  a  contract  of  sale  was  made  and  the  goods  delivered, 
and  it  is  sought  to  avoid  the  contract  on  the  ground  of  fraud. 
In  pleading  these  grounds  of  fraud  the  petition  shows  that 
the  acts  of  Hills  were  not  such  as  to  authorize  the  rescission 
of  the  contract.  Taking  all  the  allegations  of  the  petition  to- 
gether we  have  no  doubt  as  to  the  correctness  of  the  ruling 
of  the  court  in  sustaining  the  demurrer. 

Affibmed. 


Statb  y.  Shaffer. 


1.  Criminal  law :  indictment  for  burglary:  dupmcitt.  An  indict- 
ment for  burglary  with  intent  to  steal  is  not  bad  for  duplicity  because  it 
contains  allegationB  of  fkcts  constituting  larceny.  The  charge  of  stealing 

59    2901  ^^"^y  be  regarded  as  a  mere  pleading  of  eyidenoe  or  surplusage  which 

I3t    375j  might  properly  have  been  introduced  to  support  the  charge  of  an  intent 

to  steal.    Following  State  v.  Haydetiy  45  Iowa,  11;  and  distinguishing 

8taU  V,  Ridley,  48  Iowa,  870. 

2.  :  burglary:  bvidencs:  pobsbssion  of  goods,  'ihe  presump- 
tion of  guilt  which  arises,  in  a  case  of  larceny,  from  the  possession  of 
goods  recently  stolen,  does  not  apply  with  equal  force  to  the  crime  of 
burglary  with  intent  to  steal.  Such  possession  is  evidence  tending  to 
show  that  the  defendant  committed  the  burglary,  but  is  not  of  itself 
sufficient,  even  if  unexplained,  to  warrant  a  conTidi(m. 
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Appeal  from  Henry  District  CovH. 

Wednesday,  Seftembeb  20. 

Tee  indictment  in  this  case  charges  that  the  defendant 
broke  and  entered  the  bam  of  J.  M.  Holland  in  which  bam 
goods  and  merchandise  and  other  things  of  valae  were  kept 
for  ose,  sale  and  deposit,  with  felonious  intent  to  take,  steal, 
and  carry  away  the  goods,  merchandise,  and  other  valnable 
things;  and  twenty  bushels  of  wheat  of  the  value  of  $14,  six 
Backs  of  the  value  of  $2,  and  one  bridle  of  the  value  of  $1.50 
of  the  goods  of  J.  M.  Holland  did  feloniously  take,  steal,  and 
carry  away,  etc.  There  was  a  verdict  of  guilty  and  judgment 
thereon,  from  which  the  defendant  appeals. 

X.  G.  dk  L.  A  PalmeTy  for  appellant. 

Smith  McPherson^  Attomey-generalj  for  the  State. 

EoTHBOcK,  J. — I.  The  defendant  after  verdict  moved  in 
arrest  of  judgment  on  the  ground  that  the  indictment  is  in- 
1.  iKDicT-        sufficient  and  void.     The  motion  was  overruled 
t^^':  da-  &nd  the  defendant  assigns  the  action  of  the  court 
^  ^    *  in  overruling  the  same  as  error.     He  insists  that 

the  indictment  is  bad  for  duplicity  in  that  it  charges  a  fel- 
onious breaking  vrith  intent  to  commit  larceny,  and  also  the 
commission  of  larceny.  In  State  v.  Hayden,^  45  Iowa,  11, 
an  indictment  which  was  in  substance  the  same  as  that  in 
this  case  was  sustained.  It  was  held  that  the  charge  of 
stealing  might  be  regarded  as  a  mere  pleading  of  evidence  or 
surplusage  which  might  have  been  properly  introduced  in  sup- 
port of  the  charge  of  an  intent  to  steal.  That  case  was  tried 
upon  that  theory  in  the  District  Court,  and  the  jury  were  in- 
structed that  the  defendant  was  on  trial  for  breaking  and  en- 
tering the  building  with  intent  to  steal,  and  he  was  found 
guilty  of  that  o£Eense.  The  same  may  be  said  of  the  case  at 
bar.  The  court  instracted  the  jury  that  "the  charge  in  the 
indictment  that  the  defendant  stole  goods  is  for  the  purpose 
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of  charging  the  public  offense  he  intended  to  commit  and 
the  larceny,  if  any,  may  be  shown  and  considered  for  the 
purpose  of  showing  the  intent  of  the  defendant  in  breaking 
and  entering  said  building."  This  case  is,  then,  in  strict  ac- 
cord wirfi  the  rule  laid  down  in  Hayden's  case.  Afterwards 
in  The  State  v.  Ridley  cmd  Johnsony  48  Iowa,  870,  in  an 
indictment  substantially  the  same  as  in  Hayden's  case,  and 
the  case  at  bar,  the  court  instructed  the  jury  that  three  crimes 
were  charged  in  the  indictment: 

"let.  Larceny  in  a  store  in  the  night  time;  2d,  breaking 
and  entering  a  store  with  intent  to  steal;  and  8d,  simple  lar- 
ceny." 

The  defendant  was  found  guilty  of  larceny  from  a  store  in 
the  night  time.  It  was  urged  in  that  case  that  the  convic- 
tion was  proper  under  the  indictment,  because  the  claim 
charged  was  a  compound  offense,  and  that  under  section  4300 
of  the  Code  the  several  offenses  included  in  the  compound 
offense  could  properly  be  charged  in  the  same  indictment. 
We  there  held  that  burglary  and  larceny  were  not  a  com- 
pound offense  and  that  as  the  defendant  was  convicted  of 
the  larceny  on  an  indictment  for  feloniously  breaking  and 
entering  a  building,  the  conviction  could  not  stand.  The 
question  in  the  last  named  case,  so  far  as  it  involved  the  suf- 
ficiency of  the  indictment,  was  confined  to  the  inquiry 
whether  or  not  the  crime  charged  was  a  compound  offense. 
It  having  been  held  that  it  was  not  a  compound  offense,  under 
the  rule  in  Hayden's  case,  the  defendants  were  convicted  of 
a  crime  with  which  they  were  not  charged.  We  think  the 
indictment  in  this  case  was  sufficient  to  support  a  verdict  of 
guilty  of  the  felonious  breaking  of  the  building. 

II.  Upon  the  question  of  the  possession  of  the  goods  re- 
cently stolen  the  court  instructed  the  jury  as  follows:  "And 
if  the  barn  was  closed  up   at  night  so  that  it 

2.  BUBOLABT:  ^  ° 

SSSon^f  ^**'  could  not  be  entered  vrithout  breaking,  and  it 
goods.  y^^  g^  closed  at  nine  o'clock  at  night,  and  at 

about  twelve  o'clock  of  the  same  night  some  of  the  goods 
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kept  in  said  bam  daring  this  time  were  found  in  the  posses- 
sion of  the  defendant,  or  the  defendant  and  others,  this  would 
be  prima  facia  evidence  that  the  defendant  broke  and  en- 
tered said  building;  and  this  alone,  in  the  absence  of  other 
evidence,  and  the  possession,  not  explained  showing  it  to  be 
an  innocent  possession,  would  be  sufficient  to  warrant  a  con- 
viction of  the  crime  charged.'* 

The  substance  of  this  instruction  is  that  the  possession  of 
goods  recently  burglariously  stolen  is  of  itself,  if  unexplained, 
sufficient  evidence  upon  which  to  find  the  defendant  guilty 
of  the  burglary.  "We  think  the  presumption  which  arises 
from  the  possession  of  goods  recently  stolen  is  applicable  to 
the  crime  of  larceny,  but  not  the  crime  of  burglary.  The 
most  that  can  be  said  of  it  is  that  it  is  evidence  tending  to 
show  that  the  defendant  committed  the  burglary.  It  surely 
was  competent  evidence  bearing  upon  the  guilt  of  the  de- 
fendant, but  that  it  was  of  itself  sufficient,  if  unexplained,  to 
warrant  a  conviction  appears  to  be  without  the  support  of  au- 
thority, but  directly  contrary  thereto.  Jonei  v.  State^  6  Parker, 
125;  Whart.  Crim.  Ev.,  Sec.,  763;  Ingall  v.  State,  48  Wis., 
647;  St&wart  v.  The  People,  Sup.  Ct  Michigan,  3  N.  W. 
Rep.,  (863);  2d  Bishop's  Crim.  Poroedure,  Sec.  747,  note  3. 

For  the  error  in  this  instruction  the  judgment  of  the 
District  Court  must  be 

Revxbsbd. 
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MUUkMiT.  Dangliatty. 


Mtlltkkn  v.  Dauqhebty. 

1.  Appeal:  less  than  $100:  certificate  of  jupob.  The  appellant's 
abstract  recited  as  follows :  *  *  The  court  gave  the  certificate  of  the  ques- 
tion involved,  upon  which  it  was  desirable  to  have  the  opinion  of  the 
Supreme  Court,  and  stated  the  particular  question  of  law  to  be :  Where 
suit  is  brought  upon  a  note  barred  on  its  face  by  the  statute  of  limita- 
tions (limitation  being  pleaded  by  defendant),  is  the  burden  of  proof 
on  plaintiff  to  show  the  exception  taking  the  note  out  of  the  statute?** 
Held  not  a  sufficient  certificate,  under  section  3173  of  the  Code,  to  give 
this  court  jurisdiction  of  a  cause  involving  less  than  $100.  Yant  9, 
Harvy,  55  Iowa,  421,  distinguished. 

Appeal  from  Lee  CircuU  Court. 

"Wednesday,  September  20. 

AcrnoN  upon  a  promissory  note  for  less  than  one  hundred 
dollars.  There  was  a  trial  to  the  court,  and  judgment  for 
the  plaintiff.     Defendant  appeals. 

Hagerman^  McCrary  <&  Sagermany  for  appellant 
Marshall  cfe  Souj  for  appellee. 

EoTHEOcK,  J. — There  is  contention  between  the  parties  as 
to  whether  the  certificate  of  the  trial  judge  is  sufficient  to 
give  this  court  jurisdiction  of  the  appeal.  It  is  recited  in 
the  abstract  that  the  "  court  gave  the  certificate  of  the  ques- 
tion involved  upon  which  it  was  desirable  to  have  the  opin- 
ion of  the  Supreme  Court,  and  stated  the  particular  question 
of  law  to  be:  Where  suit  is  brought  upon  a  note  barred  on 
its  face  by  the  statute  of  limitations  (limitation  being  pleaded 
by  defendant),  is  the  burden  of  proof  on  plaintiff  to  show  the 
exception  taking  the  note  out  of  the  statute?" 

Appellee  by  motion  contends  that  the  trial  judge  refused 
to  certify  that  the  case  involved  a  question  of  law  upon  which 
it  was  desirable  to  have  the  opinion  of  this  court,  and  he  ex- 
hibits with  the  motion  what  is  claimed  to  be  the  certificate, 
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and  whicli  seems  to  support  the  claim  made  by  him.  Ap- 
pellant insists  that  his  abstract  cannot  be  impeached  by  mo- 
tion. Whether  it  can  be  or  not  is  immaterial,  because  the 
abstract  is  defective  in  not  setting  out  the  fact  that  the  judge 's 
certificate  stated  that  it  was  desirable  to  have  the  opinion  of 
this  court  upon  the  question  certified.  Section  3173  of  the 
Code  requires  that  the  judge  shall  so  certify,  and  that  with- 
out such  certificate  no  appeal  shall  be  taken.  The  record  as 
made  by  appellant's  abstract  should  show  that  this  court  has 
jurisdiction. 

It  is  urged  by  appellant  that  the  certificate  is  sufficient, 
and  he  cites  Yant  v.  Sarvey,  55  Iowa,  421.  That  was  an 
equitable  action,  and  it  is  there  held  that  it  is  not  necessary 
to  set  out  the  certificate  of  the  judge  to  the  evidence  in  the 
abstract,  but  that  a  recital  that  such  certificate  was  made  and 
the  date  thereof  is  sufficient.  In  cases  involving  less  than 
$100  it  is  different.  It  is  necessary  that  the  question  cer- 
tified shall  be  set  out  in  the  abstract,  that  it  may  be  deter- 
mined by  this  court,  and  it  must  appear  by  the  abstract  that 
the  trial  judge  certified  that  it  was  desirable  to  have  the  ques- 
tion involved  determined  by  this  court.  The  appellant 's  ab- 
stract does  not  show  that  such  a  certificate  was  made  and 
the  case  must  be 

Dismissed. 
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PsTTUs  V.  Fassbll,  Adm'z. 

1.  Administrator:  babrbd  olaim:  bqihtablb  rbubf.    PlaintiflTs  at- 

torney held  a  claim  of  the  fourth  class  against  the  estate,  and,  at  the  re- 
quest of  another  attorney,  whom  he  had  good  .reason  to  believe  was  aa- 
lliorized  to  speak  for  the  administratrix,  delayed  proving  the  same 
within  the  year  provided  by  section  2421  of  the  Code;  but  as  the  delay 
was  slight,  and  the  estate  was  solvent  and  unsettled,  and  there  was  no 
counter^uity  arising,  held  that  these  facts  entitled  plaintiff  to  equitable 
relief  as  against  the  bar  of  the  statute. 

2.  Verdiot :  special:  judoxbnt  on.    In  this  case  tiie  court  held  that  the 

claim  was  barred  and  hence  directed  the  jury  to  find  a  general  verdict 
for  the  defendant,  but  the  jury  was  also  required  to  answer  certain 
special  interrogatories,  and  the  answers  given,  so  far  as  they  went,  were 
favorable  to  plaintiff,  but  to  one  question  vital  to  the  defense  the  juiy 
answered  **we  do  not  know.''  Held  that  although  the  court  erred  in 
holding  the  claim  barred,  yet  plaintiff  was  not  entitled  to  judgment  in 
this  court  on  the  special  verdict,  but  only  to  a  new  trial  in  the  court 
below. 

Appeal  from  Lee  Girowt  Court. 

Wednesday,  September  20. 

AonoK  upon  an  account.  There  was  a  trial  to  a  jury,  and 
verdict  and  judgment  were  rendered  for  the  defendant.  The 
plaintiff  appeals. 

Hagermany  McCray  <6  ffagerman^  for  appellant. 

D.  N.  Sprague^  for  appellee. 

Adams,  J. — ^The  account  was  contracted  by  the  defendant's 
intestate,  and  was  for  liquor  sold  him.     The  defendant  for 
1.  ADMixis-     answer  averred  among  other  things  that  the  claim 
uired  claim:  was  barred  by  the  statute  of  limitations,  because 
rSief.  the  same  was  not  filed  and  proved  within  one 

year  from  the  giving  of  notice  of  administration. 

The  fact  appears  to  be  that  the  notice  was  given  on  the 
26th  day  of  May,  1879;  that  the  claim  was  filed  on  the  first 
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day  of  March,  1880,  but  not  in  time  to  be  proved  earlier  than 
the  Jane  term  of  that  year,  as  that  was  the  first  term  for 
which  notice  could  be  given  after  the  filing  of  the  claim. 
Under  section  2421  of  the  Code,  and  the  repeated  rulings  of 
this  court,  it  is  manifest  that  the  claim  was  barred,  unless  pe- 
culiar circumstances  are  shown  which  entitle  the  plaintiff  to 
equitable  relief.  The  plaintiff  pleaded  and  proved  certain 
circumstances  upon  which  he  relies  as  suj£cient  to  entitle  him 
to  such  relief.  The  court  held  that  they  were  insufficient  and 
instructed  the  jury  to  find  for  the  defendant.  The  ruling  of 
the  court  in  this  respect  is  assigned  as  error. 

The  evidence  shows,  and  the  court  found,  that  the  plaint- 
iff's attorneys  received  the  claim  for  collection  in  December, 
1879;  that  upon  receipt  of  the  claim  they  prepared  a  notice 
for  the  administratrix  to  appear  at  the  March  term,  1880, 
which  would  have  been  in  due  time;  that  they  were  induced, 
however,  to  delay  filing  the  claim  and  serving  the  notice  by 
a  request  of  one  Gibbons,  a  member  of  the  Lee  county  bar, 
who  requested  that  no  costs  should  be  made,  and  promised 
to  see  the  administratrix  with  a  view  to  an  adjustment  of  the 
matter;  that  Gibbons  had  never  been  specially  employed  in 
respect  to  this  claim,  but  had  been  employed  to  some  extent 
by  the  administratrix  in  behalf  of  the  estate.  It  further  ap- 
pears that  the  estate  is  solvent  and  unsettled. 

The  foregoing  are  in  substance  the  facts  upon  which  the 
plaintiff  relies  for  equitable  relief,  and  the  question  presented 
is  as  to  whether  they  are  sufficient. 

It  should  be  observed  that  the  delay  in  this  case  was  very 
slight.  The  claim  was  filed  and  notice  served  nearly  three 
months  before  the  expiration  of  the  year.  And  while  it  is 
true  that  this  was  not'done  in  time  to  prove  the  claim  within 
the  year,  yet  the  term  at  which  it  was  provable  commenced 
within  a  few  days  after  the  expiration  of  the  year.  Again, 
the  estate  is  solvent  and  unsettled.  Such  a  fact  is  mentioned 
in  Brayley  v.  Ro98^  83  Iowa,  SOT,  as  a  circumstance  which 
should  be  allowed  its  influence.    liVhere  such  is  the  case  it  is 
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manifest  that  a  court  is  justified  in  granting  relief  upon 
slighter  circumstances  than  it  would  be  in  a  different  case. 
No  counter-equity  arises.  The  defendant's  sole  reliance  is 
the  technical  bar. 

We  proceed  then  to  inquire  into  the  grounds  upon  which 
the  plaintiff  seeks  relief.  His  attorneys  made  a  mistake. 
They  delayed  under  the  supposition  that  they  were  accommo- 
dating the  estate  in  compliance  with  the  request  of  the  ad- 
ministratrix's attorney.  Perhaps  no  great  diligence  was  neces- 
sary to  save  them  from  such  mistake;  but  wo  assume  that 
Gibbons  was  a  reputable  attorney  and  entitled  to  ordinary 
professional  confidence.  Now,  when  he  made  a  request  in  be- 
half of  the  estate  he  impliedly  assumed  to  represent  it,  and 
this  assumption,  together  with  the  knowledge  possessed  by 
the  plaintiff's  attorneys  that  Gibbons  had  been  employed  in 
behalf  of  the  estate  to  some  extent,  we  think,  was  a  sufficient 
excuse  for  their  slight  delay. 

Having  reached  the  conclusion  that  the  claim  is  not  barred, 
we  have  to  inquire  whether  the  plaintiff  is  entitled  to  judg- 
2.  SPECIAL       ment     He  insists  that  he  is.     He  predicates  his 

verdict :  * 

judKment  on.  right  upon  the  special  verdict  of  the  jury.  Not- 
withstanding the  jury  was  instructed  to  find  a  general  verdict 
for  the  defendant,  they  were  directed  to  answer  certain  inter- 
rogatories and  the  answers  given  were  favorable  to  the  plaint- 
iff so  far  as  they  went,  and  it  is  claimed  that  they  would  have 
led  to  a  general  verdict  for  the  plaintiff  but  for  the  instruc- 
tions given  on  account  of  the  supposed  bar  of  the  statute. 
The  defendant  denies  that  the  answers  as  they  stand  would 
have  led  to  such  verdict,  because  they  are  not  complete,  and 
one  of  the  issues  tried  was  not  passed  upon  by  the  jury. 

The  defendant  averred  that  the  liquor  for  which  the  ac- 
count accrued  was  sold  with  intent  to  violate  the  laws  of 
Iowa.  By  one  of  the  interrogations  propounded  the  jury 
was  required  to  find  whether  tiie  liquor  was  sold  with  such 
intent,  and  the  answer  given  by  the  jury  was:  "We  do  not 
know  the  intent." 
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The  plaintiff  does  not  claim  that  this  was  equivalent  to 
finding  that  there  was  no  snch  intent  as  alleged,  but  was 
equivalent  to  leaving  the  question  unanswered,  and  being  un- 
answered the  defense  based  upon  the  alleged  intent  was  not 
made  out. 

If  the  g^keral  verdict  had  been  for  the  plaintiff,  there  would 
certainly  not  be  enough  in  the  special  verdict  to  entitle  the 
defendant  to  have  the  general  verdict  set  aside.  Tlie  burden 
was  upon  her  to  establish  the  alleged  defense.  Her  only 
means,  in  such  case,  of  making  out  her  defense,  would  have 
heen  to  ask  the  court  to  require  the  jury  to  answer  the  inter- 
rogatory respecting  the  alleged  intent.  It  is  possible,  that 
while  they  preferred  to  evade  it,  they  might,  if  required  to 
answer  it,  have  felt  constrained  to  answer  it  in  the  affirmative. 
And,  notwithstanding  the  general  verdict  was  in  her  favor, 
she  might,  perhaps,  in  anticipation  that  the  instruction  di- 
recting the  general  verdict  would  be  held  erroneous,  have  re- 
quired that  the  issue  respecting  the  alleged  intent  be  specially 
passed  upon,  so  that  if  the  finding  thereon  should  be  in  her 
favor  she  would,  notwithstanding  the  error  in  the  instruction, 
if  any,  directing  the  general  verdict  in  her  favor,  be  still  en- 
titled to  a  general  verdict.  The  question  is,  was  she  bound, 
in  anticipation  that  the  instruction  might  be  held  erroneous, 
to  undertake  to  save  her  rights  by  securing  a  special  verdict 
in  her  favor  respecting  the  alleged  intent,  and  having  failed 
to  do  so,  is  she  now  bound  by  the  incomplete  special  verdict 
which  leaves  a  material  issue  tendered  by  her  wholly  unde- 
termined? 

It  appears  to  us  that  her  case  is  not  different  from  what  it 
would  have  been  if  there  had  been  no  special  verdict  of  any 
kind.  The  plaintiff,  then,  does  not  appear  to  be  entitled  to 
judgment  upon  the  special  verdict,  and  the  case  must  be  re- 
manded for  another  trial 

Bbvebied* 
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1.  Fence  Viewers :  jtjbibdiction:  statute  construed.    Section  1490- 

1492  of  the  Code,  and  section  2,  chapter  106,  acts  of  1876,  clothe  the 
fence  viewers  with  jniisdiction  to  decide  upon  the  sufficiency  of  a  hedge 
and  its  yalue,  and  tiieir  decision  upon  questions  wjthin  their  jurisdiction 
is  condusiye. 

2.  Fraotioe:  brbob  wrraouT  pbbjudicb.    VHien  the  yeiy  issues  ex- 

cluded by  sustaining  a  demurrer,  though  erroneously,  to  one  count  of  an 
answer,  were  tpleaded  in  another  count,  and  presented  to  the  jury  by 
proper  instructions  and  a  special  verdict  was  rendered  thereon,  )uld 
error  without  prejudice  to  the  defendant,  and  no  ground  for  reversal. 
8.  Fences :  bbcoyebt  fob  hedge:  statute  oonstbued.  The  language 
of  section  2,  chapter  106,  acts  of  1876,  is  not  to  be  so  construed  as  to  de- 
feat recovery  for  the  value  of  (me-half  of  a  hedge  merely  because  at  some 
points  on  the  line,  on  account  of  the  nature  of  the  ground,  a  hedge  could 
not  be  grown  for  short  distances. 

4.  Evidence:  tajuakcb.    When  jdaintiff  claimed  to  recover  the  value  of 

half  the  hedge,  alleging  the  value  of  the  whole  to  be  $237.50,  and  the 
evidence  was  that  the  fence  viewers  found  the  value  of  the  half  which 
defendant  was  required  to  pay  for  and  maintafn  to  be  $118.50,  Md  no 
variance  between  pleading  and  proof. 

5.  Fraotioe  in  Supreme  Conrt:  objectoonb  not  abgubd.    Where 

counsel  fail  to  present  in  argument  objections  to  the  rulings  of  the  trial 
court  in  refusing  instractions,  this  court  will  not  consider  such  oljections. 

6.  ;  defense  not  made  below  waited.  Matter  of  defense  which 
was  not  presented  to  the  trial  court  must  be  deemed  to  have  been  waived, 
and  cannot  first  be  urged  in  this  court. 

7.  Constitutional  Law :  statute  as  to  fence  viewebs.    The  statutes 

under  which  the  fence  viewers  acted  in  this  case  are  not  unconstitutional 
as  depriving  persons  of  their  property  witiicut  due  process  of  law,  but 
were  enacted  by  the  legislature  in  the  exercise  of  its  proper  autiliority 
to  provide  special  tribunals  to  determine  the  rights  of  parties  under  ap- 
propriate rules  applicable  thereto. 

A£peal/rom  Clarke  Circuit  Court. 

Wednesday,  Septembbb  20. 

Action  to  recover  one-half  of  the  value  of  a  hedge  grown 
by  plaintiffs  upon  the  line  of  their  land,  which  constitutes  a 
division  fence  between  plaintiffs'  and  defendants'  lands. 
There  was  a  verdict  for  plaintiffs  and  a  judgment  rendered 
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thereon,  from  which  defendants  appeal.     The  facts  of  the 
case  appear  in  the  opinion. 

Stttmi  Bros,  and  Molntire  Bros.y  for  appellants. 

Temple  cfe  TalTruin  and  John  Chaneyy  for  appellees. 

Beck,  J. — I.  The  petition  alleges  that  plaintiffs  ''built 
a  good  and  substantial  hedge  fenoe,"  on  the  line  of  their  land, 
constituting  a  division  fence  between  it  and  land  owned  by 
defendants,  which  was  then  uninclosed  and  unimproved; 
that  subsequently  defendants  inclosed  their  land  and  joined 
their  fences  to  plaintiffs'  hedge;  that  the  fence  viewers  of 
the  township,  upon  plaintiff^  request,  after  notice  to  defend- 
ants, did  inspect  the  hedge  and  ascertain  its  value  and  that 
defendants  were  notified  of  the  award  by  plaintiffs,  who  de- 
manded payment  for  the  fence.  The  plaintiffs  claim  to  re- 
cover in  this  action  double  the  value  of  one  half  of  the  fence 
as  fixed  by  the  award.  The  defendants  answered  the  peti- 
tion denying  generally  all  its  allegations,  and  subsequently 
filed  two  separate  amendments  thereto  which  are  in  the  fol- 
lowing language. 

"FIBST  AMENDMENT  TO  ANSWER. 

"  2.  They  say  that  they  are,  and  were  long  before  the 
proceedings  referred  to  before  the  fence  viewers,  the  owners 
of  one-half  of  the  said  fence;  that  the  said  A.  McKeever 
built  such  portion  of  said  fence  as  has  been  built  by  him  un- 
der and  by  virtue  of  a  contract  with  the  prior  owner  of  the 
land  that  now  belongs  to  the  defendants;  that  he  was  fully 
paid  for  all  the  work  done  by  him  and  that  the  title  and  own- 
ership of  the  one-half  of  sai^  fence  passed  to  these  defendants 
upon  purchasing  said  land. 

<<3  That  said  fence  is  wholly  worthless  and  a  damage  to 
the  owner  of  the  land  on  either  side  thereof  and  of  no  value 
whatever,  but  an  injury. 

"  4.     Defendants  claim  the  right  to  introduce  evidence  and 
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be  heard  upon  the  foregoing  defense.  That  they  claim  also 
their  right  to  trial  by  jury  therein.  That  befoi*e  the  said 
fence  viewers  they  asked  permission  to  plead  and  to  intro- 
duce evidence  upon  the  foregoing  and  other  issues  which  was 
refused  them  entirely  by  said  tribunal. 

"That  they  also  ask  that  the  plaintifls  be  put  upon  proof 
of  their  claim  and  the  facts  necessary  to  be  ascertained  be- 
fore the  said  plaintifis  would  have  any  right  to  recover,  but 
that  said  board  without  evidence  of  any  kind  upon  any  point, 
and  after  refusing  to  consider  or  hear  any  and  all  evidence, 
made  the  findings  set  forth." 

"  SECOND  AMBNDMBNT  TO  ANSWXB. 

"  1.  That  the  law  and  statute  under  which  said  fence  view- 
ers acted  is  unconstitutional  in  this:  it  deprives  a  person  of, 
in  any  manner,  being  heard  in  court;  it  deprives  a  person  of 
property  without  a  day  in  court;  it  deprives  a  person  of 
a  trial  by  jury,  which  defendants  demand  upon  the  issues 
herein  presented. 

"  3.  Defendants  further  plead,  by  way  of  defense,  that 
there  never  was,  nor  is  there  at  this  date,  a  hedge  fence  of 
the  kind  and  character  required  by  law;  that  there  never 
was,  nor  is  there  at  this  date,  a  hedge  fence  of  any  kind  upon 
the  line  maintained  by  plaintiffs,  and  for  this  cause  said 
hedge  fence  viewers  had  no  jurisdiction  to  act. 

«  3.  That  said  fence  viewers  acted  without  authority  in 
law. 

"  4.  That  said  plaintiflfe,  long  prior  to  the  date  said  fence 
viewers  acted,  had  been  paid  in  full  for  said  hedge  fence,  and 
had  received  full  compensation  for  the  same. 

"  6.  That  by  reason  of  the  fact  of  contract  of  purchase 
and  payment,  these  plaintiffs  are  estopped  from  urging  pay- 
ment a  second  time,  as  is  being  done  by  this  prosecution." 

To  these  answers  plaintiffs  demurred,  and  the  abstract  shows 
that  the  demurrer  was  sustained  as  to  the  8d  and  4th  counts 
of  the  first  amendments,  and  to  the  8d,  4th,  and  5th,  counts 
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of  the  second,  and  was  overruled  as  to  the  other  counts  of  the 
answer.  The  decision  upon  the  demurrer  is  complained  of 
and  the  assignments  of  error  assailing  it  will  be  iSrst  considered. 

II.  The  fence  viewers  in  this  case  determined  the  suflB- 
cency  of  the  hedge  and  its  value.  The  statute  clothes  them 
1.  FSKOB  with  jurisdiction  to  decide  upon  these  matters, 
jurisdiction:    Code, §8 1490-2 :  Acts  1876, chap.,  106, 8  2.  Their 

statutes  con-    ,     .  .""  .  .  ^ .        i     .      .  ,. 

strued.  decision  upon  questions  withm  their  jurisdiction 

is  conclusive.  BUls  v.  Belknap^  38  Iowa,  225.  The  3d 
and  4th  counts  of  the  first  amended  imswer,  and  the  3d 
count  of  the  second,  deny  the  conclusiveness  of  the  decison 
of  the  fence  viewers.  The  demurrer  as  to  these  counts  was 
properly  sustained. 

III.  The  2nd  count  of  the  first  amendment,  and  the 
4th  and  5th,  of  the  second,  allege  that  plaintifis  had  been 
2.PRA0TICB:    paid  for  the  hedp^e.     The  demurrer  as  to  the 

errorwlthout   1:     .  ^       /.      i        r.  , 

prejudice.  2na  count  01  the  first  amendment  was  over- 
ruled and  was  sustained  as  to  the  4th  and  5th  count  of  the 
second.  There  is  patent  inconsistency  in  this  decision  as  it 
is  stated  in  the  abstract.  The  court  in  the  11th  and  15th 
instructions  directed  the  jury  to  determine  whether  the  plaint- 
iff had  been  paid  for  growing  the  hedge,  or  had  grown  it  un- 
der a  contract  with  the  owner  of  the  adjoining  land,  and 
if  they  should  so  find,  plaintiflfs  cannot  recover.  There  was  ev- 
idence upon  the  issue  thus  presented  to  the  jury,  upon  which,  in 
special  findings,  as  well  as  in  the  general  verdict,  they  found 
for  plaintiff.  We  are  inclined  to  the  opinion  that  the  state- 
ment in  the  abstract  to  the  effect  that  the  demurrer  was  sus- 
tained as  to  the  4th  and  5di  counts  of  the  first  amended 
answer  appear  through  mistake.  But  if  the  ruling  was 
made  as  stated  in  the  abstract,  no  prejudice  resulted  to  de- 
fendants. The  very  issues  excluded  thereby  were  pleaded  in 
another  count  of  the  answer  and  presented  to  the  jury  by 
proper  instructions  and  a  special  verdict  returned  thereon. 

lY.  It  is  insisted  by  defendants  that  the  10th  instruction 
given  by  the  court  is  erroneous,  for  the  reason  that  no  evi- 
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dence  was  offered  tending  to  show  that  defendants  joined 
their  fence  to  plaintiflfe'  hedge.  But  this  objection  is  not 
based  upon  facts.    There  is  such  evidence  in  the  record. 

V.  The  7th  instruction  given  to  the  jury  is,  in  effect, 
that  plaintiffs  are  entitled  to  recover,  although  for  short  dis- 
8.  rENCEs :      tances,  it  was  impracticable,  on  account  of  the 

Sed^e^tat-  condition  of  the  ground,  to  grow  the  hedge.  This 
ute construed,  instruction  defendants  insist  is  erroneous  and  base 
their  objections  upon  section  2,  chapter  106,  acts  1876,  which 
provides  that  "  when  any  person  builds  a  hedge  on  the  entire 
line  between  his  own,  and  uninclosed  land, "  he  may  recover 
the  value  of  one-half  the  hedge  when  the  adjoining  land  is 
inclosed. 

The  language  of  this  statute  is  not  to  be  so  construed  as  to 
defeat  recovery  by  plaintiffs  on  the  ground  that  at  some  point 
on  their  line  a  hedge  could  not  be  grown  for  a  short  distance. 
The  purpose  of  the  statute  is  to  regulate  the  compensation 
when  a  hedge  is  grown  upon  a  part  of  his  line,  and  a  fence 
erected  upon  the  other  part  by  the  land  owner.  In  such  a 
case  he  could  not  claim  compensation  for  the  fence  at  the 
same  rate  as  the  hedge.  The  fence  and  hedge  in  settling  the 
rights  and  obligations  of  the  parties  to  pay  for  and  maintain 
them,  are  to  be  separately  considered.  Hedges  cannot  be 
grown  in  sloughs,  and  for  this  reason  it  is  a  common  thing 
that,  for  a  short  distance  along  a  line  the  hedge  plant  is  not 
cultivated.  Its  place  is  supplied  at  such  points  by  other 
kinds  of  fences.  It  surley  is  not  the  purpose  of  the  statute 
to  deprive  the  owner  of  the  hedge  of  compensation  for  the 
reason  that  it  cannot  be  grown  for  short  distances  on  account 
of  intervening  sloughs. 

VI.  The  statute  authorizes  « the  maker  of  the  hedge  to 
select  his  own  half  thereof,'^  the  other  half  is  to  be  paid  for 
4.  KviDKNOB  •   ^^  *^®  adjoining  owner  when  he  incloses  his  land. 

variance.  *  Acts  1876,  chapter  106,  §  2;  Code,  §  1498.  The 
plaintiffs  in  their  petition  claim  to  recover  the  value  of  one- 
half  of  the  fence,  alleging  the  whole  value  to  be  $237.50. 
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The  evidence  shows  that  the  plaintiffs  selected  the  north  lialf 
of  the  hedge,  and  the  fence  viewers  found  the  vdue  of  the 
south  half  to  be  $118.50.  Upon  these  facts  defendants  insist 
that  there  is  a  variance  between  the  petition  and  proof. 

The  position  is  not  well  taken.  -The  plaintiffs  are  entitled 
to  recover  the  value  of  the  part  of  the  hedge  which  under  the 
statute  the  defendants  are  required  to  pay  for  and  maintain. 
This  they  claimed  and  the  proof  supported  their  petition. 

Yll.  Thirteen  instructions  were  asked  by  defendants. 
The  rulings  of  the  court  refusing  them  are  assailed  in  a  body 
6.  TRAoricB  in  one  assignment  of  errors  which  does  not  point 
5oart  I  Ob-      out  the  objections  relied  upon.    Counsel  do  not 

Jectlonsnot  ''    ,  .  "^ 

argued.  argue  these  instructions,  but  content  themselves 

by  referring  to  the  exception  taken  in  the  court  below  for  the 
grounds  upon  which  they  base  their  position  that  the  instruc- 
tions should  have  been  given.  Upon  turning  to  these  ex- 
ceptions we  find  that  they  allege  each  instruction  should  have 
been  given  "  because  it  is  the  law  and  is  applicable." 

Counsd  fail  to  present  in  argument  objection  to  the  rulings 
of  the  court  in  refusing  the  instructions.  For  this  reason 
we  are  not  permitted  to  consider  them.- 

YIII.  It  is  insisted  that  plaintiffs  cannot  recover  for  the 
reason  that  the  hedge  was  planted  before  chapter  106,  of  the 
6.  DBFE1C8E  laws  of  1876,  under  wliich  plaintiffs  claim,  was 
low  waived,  enacted.  We  are  unable  to  discover  that  any 
such  objection  was  made  in  the  court  below.  We  are  required, 
in  reviewing  the  case,  to  consider  only  such  questions  as  were 
passed  upon  by  the  court  below.  The  objection  under  con- 
sideration cannot  be  first  urged  in  this  court. 

IX.  The  plaintiffs  are  husband  and  wife.  The  title  of  the 
land  on  the  line  of  which  the  hedge  stands  is  in  the  wife. 
The  husband  planted  and  cultivated  the  hedge  and  is  in  pos- 
session of  the  land.  Defendants  insist  that  there  is  a  mis- 
joinder of  parties.  It  is  suflScient  to  say  that  if  there  be 
such  a  defect  of  parties,  as  it  does  not  appear  upon  the  face 
of  the  petition,  the  objection  should  have  been  taken  by  an- 
.      Vol.  LVIX— 20 
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8wer,  and  as  it  was  not  so  raised  it  must  be  deemed  to  have 
been  waived.  Code,  §  2650.  Melick  v.  First  National 
Bank  of  Tama  City^  63  Iowa,  94, 

X.  Counsel  for  defendants  insist  that  the  statutes  under 
which  the  fence  viewers  acted  are  unconstitutional,  if  they  be 
7.  coNSTiTu-  so  interpreted  as  to  deny  to  the  parties  a  trial  in 
MatateMto    court  upon  the  DUittws  determined,  either  by  an 

fence  view-  %         %  -t  -» 

e»«  appeal  or  by  other  proceedings,  wherein  an  issue 

may  be  raised  thereon.  This  position  is  not  argued  at  length, 
though  asserted  with  apparent  confidence. 

The  proceedings  by  the  fence  viewers  are  provided  for  by  the 
statute  in  the  exercise  of  the  authority  of  the  legislature  to 
provide  special  tribunals  to  determine  the  rights  of  parties 
under  appropriate  rules  applicable  thereto.  The  doctrine  of 
the  courts  applicable  to  the  question  raised  by  counsel  is  well 
expressed  in  Cooley  's  Constitutional  Limitations,  p.  854-6,  in 
the  following  language: 

"  But  there  are  many  cases  where  the  title  to  property  may 
pass  from  one  person  to  another  without  the  intervention  of 
judicial  proceedings,  properly  so  called,  and  we  have  already 
seen  that  special  legislative  acts  designed  to  accomplish  the 
same  end  have  also  been  held  valid  in  some  cases.  The  ne- 
cessity for  "general  rules,"  therefore,  does  not  preclude  the 
legislature  from  establishing  special  rules  for  particular  cases, 
provided  that  particular  cases  range  themselves  under  some 
general  rule  of  legislative  power,  nor  does  the  requirement  of 
judicial  action  demand,  in  every  case,  a  hearing  in  court" 

The  verdict  is  sufficiently  supported  by  the  evidence.  We 
have  considered  all  objections  presented  in  argument  by  de- 
fendant's counsel,  and  have  reached  the  conclusion  that  they 
present  no  ground  for  disturbing  the  judgment  of  the  court 
below.     It  is  therefore 

Atstbked* 


Digitized  by 


Google 


SEPTEMBER  TERM,  1885.  807 

T.  B!«L 


Maish  V.  Brno, 

1.  Mortgage  of  Chatties:  fobbclosubb:  hrcbiyeb.    The  mortg;a«:ee 

of  a  stock  of  dry  goods  and  notions,  whose  debt  was  not  due,  had  taken 
possession  of  the  mortgaged  property  under  his  mortgage,  which  pro^ 
Tided  that  he  **miffht  take  possession  whenerer  he  should  chose  to  do  so, 
and  sell  the  goods  at  public  auction,  or  so  much  thereof  as  should  be 
sufficient  to  pay  the  amount  due,  or  to  become  due,  as  the  case  might  be, 
with  all  reasonable  costs  pertaining  to  the  keeping,  advertising  and  sd- 
ling  the  said  propetety,**  and  had  been  garnished  by  creditors  of  the 
mortgagor,  and  had  brought  his  action  in  equity  to  for^ose  the  mort- 
gage: Jield,  that  under  Code,  §  2903,  he  was  entitled  to  have  a  receiver 
appointed  to  take  possession  of  the  goods  and  to  sell  them  in  the  ordin- 
ary course  of  business. 

2.  Beoeiver :  AppoiwTMBisrT  of:  woncB.  Under  section  2903  of  the  Ck)de, 

where  the  adverse  party  is  not  within  the  jurisdiction  of  the  court,  and 
cannot  be  served  or  cannot  readily  be  served  with  notice,  the  court  may, 
under  some  circumstances,  appoint  a  receiver  without  notice,  and  an 
appointment  so  made  in  this  case  was  approved. 

Appeal  from  Polk   CircuU  Court. 

Wbdnesday,  Septembbb  20, 

.  Action  to  foreclose  a  chattel  mortgage  upon  a  stock  of 
dry  goods  and  notions.  In  the  petition  for  foreclosure  the 
plaintiff  prayed  for  the  appointment  of  a  receiver  to  take  pos- 
session of  the  goods  and  to  sell  the  same  in  the  ordinary 
course  of  business.  In  an  amended  petition  he  brought'  in 
and  made  defendants  a  large  number  of  attaching  creditors 
who  had  garnished  the  plaintiff.  The  court  appointed  a  re- 
ceiver as  prayed.  The  defendant,  Bird,  filed  a  motion  to  set 
aside  the  appointment  of  the  receiver.  The  court  overruled 
the  motion.  From  the  order  overruling  the  motion  the  de- 
fendant, Bird,  appeals. 

Wm.  PhUlipSj  for  appellant. 

Wright,  Cummings  <&  Wright,  for  appellee. 
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Adams,  J. — ^The  statute  provides  that  "on  the  petition  of 
either  party  to  a  civil  action  or  proceeding,  wherein  he  shows 
1.  MOBTOAOB  ^*^  ^^  ^^  *  probaWe  right  to,  or  interest  in, 
^reSfamw*:  ^^7  Property  which  is  the  subject  of  the  con- 
'®**^^®'"  troversy  and  that  such  property  or  its  rents  or 
profits  are  in  danger  of  being  lost  or  materially  injured  or 
impaired,  and  on  such  notice  to  the  adverse  party  as  the 
court  or  judge  shall  prescribe,  the  court  *  *  if  satis- 
fied that  the  interest  of  one  or  both  parties  will  be  thereby  pro- 
moted, and  the  substantial  rights  of  neither  unduly  infringed, 
may  appoint  a  receiver  to  take  charge  of  and  control  such 
property."     Code,  §  2903. 

The  defendant.  Bird,  insists  that  the  plaintiff  is  not  within 
the  provision  of  this  statute  for  various  reasons.  In  the  first 
place  he  insists  that  to  justify  the  appointment  of  a  receiver 
of  property  there  must  be  an  action  in  which  the  right  to 
such  property  is  drawn  in  controversy,  and  he  insists  that  it 
is  not  sufficient  that  there  should  be  an  action  in  form  where 
the  applicant  for  a  receiver  is  plaintiff,  but  it  should  appear 
from  the  petition  that  the  plaintiff  has  a  right  of  action. 

This  action  was  brought  to  foreclose  a  chattle  mortgage, 
and  the  defendant  Bird  contends  that  the  petition  does  .not 
show  a  right  to  foreclosure,  and  hence  does  not  show  a  right 
of  action,  and  that  such  being  the  case  the  right  to  the,  prop- 
erty is  in  no  proper  sense  drawn  in  controversy.  His  posi- 
tion in  this  respect  is  based  upon  the  fact  that  it  appears 
affirmatively  not  only  that  the  secured  debt  was  not  due,  but 
that  the  plaintiff  was  in  possession  of  the  goods,  and  no  one 
was  disputing  his  right  of  possession,  at  least,  so  far  as  the 
petition  shows.  And  while  it  is  true  that  the  plaintiff  had 
been  garnished,  yet  the  defendant,  Bird,  insists  that  that  fact 
did  not  give  the  plaintiff  a  right  of  action  against  the  gar- 
nishing creditors.  And  while  it  is  also  true  that  some  of 
the  creditors  had  levied  upon  the  goods,  and  the  plaintiff  had 
replevied  them,  and  the  right  of  property  was  drawn  in  con- 
troversy as  between  the  plaintiff  and  those  creditors,  yet  it  is 
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only  in  the  action  in  replevin,  and  the  application  for  a  re- 
ceiver is  not  made  in  that  action. 

It  is  not  to  be  denied,  we  think,  that  there  is  much  force 
in  these  positions,  and  possibly  we  might  conclude  that  the 
appellant  ought  to  be  sustained,  but  for  a  flu^t  which  remains 
to  be  stated.  The  appellee's  mortgage  contains  a  provision 
that  he  might  take  possession  whenever  he  should  choose  to 
do  so,  and  sell  the  goods  at  public  auction,  or  so  much 
thereof  as  should  be  sufficient  to  pay  the  amount  due,  or  to 
became  due^  as  the  case  might  be,  with  all  reasonable  costs 
pertaining  to  the  taking,  keeping,  advertising,  and  selling 
the  said  property.  The  design  evidently  was  not  only  to 
give  the  appellee  a  right  to  take  possession  whenever  he 
diould  deem  it  desirable  to  do  so  for  his  better  protection, 
but  to  give  him  a  right  also  to  an  immediate  foreclosure  in 
case  he  should  elect  to  take  possession.  The  property  was  of 
a  kind  that  could  not  properly  be  locked  up  and  kept  out  of 
market. 

Now,  while  the  plaintiff  might  have  foreclosed  without 
action,  it  was  his  right  to  foreclose  by  action,  and  we  think 
that  he  was  entitled  to  have  a  receiver  who  should  proceed 
without  delay  to  sell  the  goods  in  the  ordinary  course  of 
trade.  The  petition  shows,  and  it  would  p^haps  be  apparent 
without  such  showing,  that  a  stock  consisting  ot*  dry  goods 
and  notions  must  be  sold  in  its  season,  and  that  to  take  the 
same  out  of  market  even  for  a  short  time,  and  interrupt  the 
customary  patronage  of  the  store,  would  probably  involve 
loss. 

The  jq)pellant  does  not  contend  that  it  would  be  for  the 
interest  of  any  one  that  the  store  should  be  closed,  the  goods 
restored  to  the  plaintiff,  and  held  by  him  until  the  maturity 
of  the  debt,  nor  does  he  contend  that  it  would  be  for  the  in- 
terest of  any  one  that  they  should  be  advertised  and  sold  at  a 
forced  sale.  The  stock,  it  appears,  was  a  very  large  one,  and 
we  can  easily  conceive  that  the  market  might  be  such  that 
if  the  stock  was  to  be  forced  upon  it,  it  was  better  to  first  re- 
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duce  it  some\diat  in  the  ordinary  course  of  trade.  "W-e  do 
not  understand  the  appellant  as  contending  that  it  would  not 
His  idea  seems  to  be  that  the  stock  should  be  restored  to  him^ 
to  be  disposed  of  in  the  ordinary  course  of  trade.  But  under 
the  terms  of  the  mortgage  it  was  the  appellee's  right  to  hold 
the  stock  unless  taken  and  disposed  of  by  a  receiver,  and  as 
he  had  been  garnished  by  a  large  number  of  creditors,  and, 
as  it  appears,  for  very  large  amounts,  it  was  not  to  be  ex- 
pected that  he  would  consent  that  the  stock  should  be  re- 
stored to  the  appellant  to  be  disposed  of  by  him. 

It  appears  to  us  that  there  was  sufficient  ground  for  the 
appointment  of  a  receiver.  We  come  next  to  consider  an  ob- 
jection pertaining  to  the  mode  of  appointm^t. 
awSnto^nt'  It  is  insisted  that  whatever  grounds  there  may 
be  for  the  appointment  of  a  receiver,  the  appoints 
ment  cannot  properly  be  made  without  notice  to  the  adverse 
party,  and  in  this  case  it  appears  that  the  appointment  was 
made  without  notice  to  the  appellant.  The  statutory  pro- 
vision in  regard  to  notice  of  the  appointment  of  a  receiver  is 
to  be  found  in  the  section  of  the  Code  above  cited.  The 
provision  is  that  a  receiver  may  be  appointed  "on  such  notice 
to  the  adverse  party  as  the  court  or  judge  shall  prescribe.^ 
Where  then  the  adverse  party  is  within  the  jurisdiction  of 
the  court,  and  it  is  practicable  to  serve  a  notice  upon  him,  it 
may  be  conceded  that  a  notice  of  some  kind  ought  to  be 
given.  But  it  is  shown  that  the  appeUant  was  not  within 
the  jurisdiction  of  the  court,  but  was  in  the  State  of  New* 
York.  Now,  it  appears  to  us,  that  where  the  adverse  party 
is  not  within  the  jurisdiction  of  the  court,  and  cannot  be 
served,  or  cannot  readily  be  served  with  notice,  the  court 
may,  under  some  circumstances,  appoint  a  receiver  without 
notice.  If  such  appointment  cannot  be  made,  it  can  readily 
be  seen  that  a  great  loss  may  sometimes  occur.  On  the  other 
hand  no  great  danger  is  to  be  apprehended  by  appointing  a 
receiver  without  notice  to  the  adverse  party.  The  notice  in 
question  is  not  the  original  notice  of  the  action.    No  judg- 
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ment  or  decree  can  be  rendered  nntil  the  adverse  party  is  in 
court  He  will  in  all  cases  have  an  opportunity  to  move  to 
Bet  aside  the  order  of  appointment,  and  will  be  entitled  to 
have  it  set  aside  if  the  order  was  not  judicious.  Besides  it 
is  to  be  observed  that  it  cannot  be  made  in  the  first  place 
unless  the  court  is  satisfied  that  the  rights  of  the  adverse  i 
party  will  not  be  unduly  infringed.  See  section  of  Code 
atove  citod.  That  a  reonver  may  be  appointed  without 
notice  has  never  been  expressly  held  by  this  court,  but  as 
having  some  bearing  upon  this  question  see  French  v.  Grif- 
fardy  80  Iowa,  160,  and  authorities  therein  cited.  The  doc- 
trine eeems  to  be  recognized  that  the  court  may  appoint  a 
receiver  without  notice,  where  it  is  shown  in  the  petition 
that  it  is  necessary  for  the  court  to  do  so  to  prevent  a  loss  of 
property.  In  this  case  the  petition  shows  very  clearly  that 
it  was  the  appellee^s  right  to  either  hold  the  stock  or  have  a 
receiver.  But  for  the  appellee  to  hold  the  stock  would  nec- 
essarily result  in  closing  the  store,  and  that,  we  think,  could 
not  be  done  without  loss. 

In  our  opinion  the  court  did  not  err  in  overruling  the  ap- 
pdlanf  s  motion  to  set  aside  the  order  of  appointment. 

Affibmed. 
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TioB  V.  Derby  et  al. 

6e  812         1.  IWdenoe:  pimbumptiok  of  dbath  from  absence.  Whereamotiier 

^  018  and  her  son  (bhe  plaintiff)  were  co-tenants  of  a  city  lot,  and  the  mother, 

I  (J?  ^|/  believins:  the  son  to  be  dead  and  herself  the  sole  owner  of  the  lot,  sold, 

59  3j2j  and  undertook  to  convey  it  to  the  defendant's  grantor,  who,  in  good 

1^1    3a|  faith,  improTed  it,  held  that  althoagfa  the  plaintiff  had  disappeared  and 

had  been  absent  and  unheard  of  for  many  years^  and  was  believed  by 

his  mother  to  be  dead,  and  although  his  mother's  grantee  purchased 

and  paid  for  the  lot  in  good  faith,  expecting  to  get  a  clear  title  to  the 

whole  of  it,  yet  plaintiff's  conduct  was  not  such,  as  it  appears  from  the 

evidence,  as  to  estop  him  tcom  asserting,  as  against  the  defendant,  his 

interest  in  the  lot. 

2.  Tax  Deed :  tenant  in  common.    A  tax  deed  acquired  by  a  tenant  in 

common  is  not  sufficient  in  equity  to  divest  the  interest  of  a  co-tenant, 
notwithstanding  the  holder  of  the  deed  may  have  acquired  the  tax  certi- 
ficate before  he  became  tenant  in  common,  following  Fiinn  v,  McKin- 
ley,  44  Iowa,  68. 

3.  Practice :  relief  umitbd  by  demand.    The  court  should  not  grant 

to  either  party,  plaintiff  or  defendant,  relief  in  any  respect  greater  than 
he  demands. 

Ajppeal/rom  Des  Momes  Circuit  Court. 
Wednesday,  September  20. 

AonoN  to  quiet  title  to  a  certain  lot  in  the  city  of  Burling- 
ton. The  plaintiff  avers  that  he  is  the  owner  thereof^  subject 
to  a  life  estate  in  an  undivided  two-thirds  thereof,  during  the 
life  of  his  mother,  formerly  Lucinda  Tice,  now  Lucinda  Burk- 
hart.  The  defendants,  Mark  Derby  and  Laura  C.  Derby, 
claim  to  own  the  whole  lot. 

The  court  found  that  the  plaintiff  owned  the  lot  subject  to 
an  estate  for  life  in  one  undivided  third  thereof,  such  estate 
being  for  tiie  life  of  Lucinda  Burkhart;  that  the  defendant, 
Laura  0.  Derby,  is  the  owner  of  the  estate  for  life,  and  is  en- 
titled to  be  allowed  for  certain  improvements  made  on  the 
premises,  and  the  amount  of  certain  taxes  which  had  been 
paid;  and  the  court  decreed  that  an  accounting  be  had,  and 
the  value  of  the  property  be  ascertained,  and  the  value  of  the 
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improyementa  and  the  estate  for  life,  and  that  the  taxes  which 
had  been  paid  be  apportioned,  and  the  property  be  sold,  and  the 
proceeds  be  applied,  first,  in  payment  of  the  costs  of  the  action 
and  the  balance  be  so  divided  as  to  pay  LaBia  C»  Derby  so 
much  as  shonld  appear  to  be  her  proportionate  share  for  the 
estate  for  life,  the  improvements,  and  taxes  paid  by  her,  and 
those  under  whom  she  claims,  after  deduQting  such  amount 
as  would  be  the  share  of  the  rents  and  profits  belonging  to 
the  plaintiff.  From  this  decree  both  the  plaintiff  and  the  de- 
fendant, Laura  C.  Derby,  appeal. 

P.  Henry  Smyth  <&  Son^  for  plaintiff. 

Thomas  Sedge^  Jr.j  for  defendant. 

Ai>AMs,  J. — ^The  property  originally  was  owned  by  the 

plaintiff's  father,  one  John  P.  Tice,  who  died  intestate,  leav- 

1.  EviDKKCE :  ^^S  surviving  him  his  wife  Lucinda,  now  Lucinda 

off^f &S^  Burkhart,  and  two  sons,  the  plaintiff,  and  John 

absence.         p  rpj^^  j^.^     rpj^^  ^^^^^  afterward  died  and  the 

lot  became  the  property  of  the  plaintiff  and  his  mother,  Mrs. 
Burkhart.  The  plaintiff  disappeared  and  was  not  heard  from 
for  many  years.  The  lot  was  unimproved  and  yielded  no  in- 
come. Mrs  Buiihart  was  poor  and  unable  to  pay  the  taxes, 
and  suflfered  the  lot  to  be  sold  for  taxes.  One  Caroline  Derby, 
the  mother  of  the  defendants,  became  the  owner  of  the  tax 
certificate.  In  the  meantime,  Mrs.  Burkhart,  supposing  her 
son,  the  plaintiff,  to  be  dead,  and  herself  the  sole  owner  of 
the  lot,  sold  it  as  such  sole  owner,  and  executed  a  deed 
whereby  she  undertook  to  make  a  conveyance  of  it.  Such 
interest  as  she  had  the  power  to  convey  was  acquired  by  Caro- 
line Derby,  and  it  appears  that  it  was  acquired  while  Mrs. 
Derby  hdd  the  tax  certificate,  and  before  redemption  expired. 
Mrs.  Derby  afterward  obtained  a  tax  deed,  and  supposing 
that  she  was  sole  owner  of  the  lot  built  a  dwelling  house  upon 
it.  She  afterward  died,  and  the  defendant,  Laura  C.  Derby, 
her  daughter,  has  acquired  her  interest  by  inheritance. 
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She  insists  that  the  plaintiff  was  divested  of  his  interest 
by  his  mother's  deed.  Her  position  is  based  upon  certain 
allegations,  said  to  be  supported  by  the  evidence;  that  the 
plaintiff  in  disappearing  and  remaining  nnheard  from  so  long, 
and  under  the  circumstances  shown,  allowed  his  mother's 
grantee  to  purchase  and  paj  for  the  lot  in  good  £aith,  and  un- 
der the  just  supposition  that  he  was  dead,  and  that  he  ought 
not  now  to  be  heard  to  aver  to  the  contrary. 

But  we  are  all  agreed  upon  a  separate  reading  of  the  evi- 
dence, that  while  it  appears  clearly  enough  that  Mrs.  Burk- 
hart's  grantee  purchased  and  paid  for  the  lot  in  good  faith, 
expecting  to  get  a  clear  title  to  the  whole  of  it,  the  plaintiff's 
conduct  was  not  such  as  to  create  an  estoppel  against  him. 
Mrs.  Burkhart's  deed,  then,  did  not  have  the  effect  to  convey 
the  plaintiff's  interest,  and  Caroline  Derby  became  a  tenant 
in  common  with  the  plaintiff,  and  was  such  at  the  time  she 
obtained  her  tax  deed. 

The  defendant,  Laura,  contends,  however,  that  even  if  this 
is  so,  the  plaintiff's  interest  was  afteni^ard  divested  by  the  tax 

2.  TAX  DEED :  deed.     But  under  the  ruling  in  FUmv  v.  McKin- 

tenant  in  ,         mat  ^r^        .        jt  .ii 

oonuion.  ley^  44  lowa,  68,  a  tax  deed  acquired  by  a  tenant 
in  common  is  not  sufficient  in  equity  to  divest  the  interest 
of  a  co-tenant,  and  that  too,  notwithstanding  the  holder  of 
the  deed  may  have  acquired  the  tax  certificate  before  he  be- 
came tenant  in  common. 

As  to  the  effect  of  Mrs.  Buiidiart's  deed,  and  of  the  tax 
deed,  it  appears  quite  clear  to  us  that  there  was  no  error  in 

3.  PBAcrncB :    the  rulinjr  of  the  court  below.    But  when  we  come 

relief  limited  .,         ,  i.     ,  ,   .      .«w     . 

by  demand,  to  Consider  the  extent  of  the  plaintiff's  interest, 
we  find  ourselves  involved  in  some  difficulty.  The  court  de- 
creed to  the  plaintiff  a  larger  interest  than  he  claimed.  It 
gave  him  the  lot  subject  to  a  life  estate  in  one-third  thereof, 
while  the  plaintiff  claimed  the  lot  subject  to  a  life  estate  in 
two-thirds  thereof.  Yet  no  objection  is  urged  by  the  defend- 
ant's counsel  specifically  upon  this  ground.  Her  coimsel  di- 
rects his  whole  argument  to  the  point  that  the  plaintifiT  has 


Digitized  by 


Google 


SEPTEMBER  TEEM,  1882.  315 

ThJ©  T.  Derby. 

no  interest  whatever.  We  have  to  say,  also,  that  several 
qnestionft  respecting  the  extent  of  the  plaintiffs  interest  ap- 
pear to  have  heen  wholly  overlooked.  The  plaintiffs  conces- 
sion that  the  interest  not  owned  hy  him  is  a  life  estate  in 
two-thirds  of  the  lot,  was,  we  presume,  based  upon  the  idea 
that  Mrs.  Bnrkhart  took  a  life  estate  in  one-third  when  her 
hnsband  died,  and  a  life  estate  in  another  third  when  her  son, 
John  P.  Tice,  Jr.,  died.  But  counsel  upon  neither  side  have 
given  any  consideration  in  their  arguments  to  the  question 
as  to  what  interest  Mrs.  Burkhart  took,  if  any,  at  the  death 
of  her  son.  We  shall,  therefore,  not  undertake  to  determine 
it.  But  we  think  that  we  ought  to  say  that  the  court  should 
not  have  granted  the  plaintiff  relief  in  any  respect  greater 
than  what  he  claimed. 

We  come  now  to  consider  tibe  questions  raised  on  the 
plaintiffs  appeal.  He  insists  that  the  defendant,  Laura,  is 
not  entitled  to  be  allowed  for  improvements.  Whether  she 
.  might  not  be  if  the  pleadings  justified  it,  we  need  not  deter- 
mine. The  defendant  does  not  appear  to  have  made  such 
claim.  She  does,  it  is  true^  in  the  sixth  division  of  her 
answer  set  out  among  other  things  that  Caroline  Derby  built 
a  house  on  the  lot.  at  an  expense  of  $1,100.  But  the  mat- 
ters set  up  in  this  division  were  pleaded  by  way  of  estop- 
pel. It  is  abundantly  manifest  that  they  were  relied  upon 
simply  to  defeat  the  plaintiffs  title.  It  will  be  time  enough, 
we  think,  to  consider  whetiber  the  defendant  can  be  allowed 
for  improvements  when  she  makes  a  claim  for  improvements. 

The  plaintiff  contends,  also,  that  the  court  erred  in  decree- 
ing that  the  defendant  was  entitled  to  an  allowance  for  taxes; 
and  we  have  to  say  that  we  think  that  the  plaintiffs  position 
in  this  respect  must  be  sustained.  Whatever  averments  she 
has  made  concerning  the  payment  of  taxes,  do  not  appear  to 
have  been  made  witii  the  view  of  claiming  an  allowance,  but 
solely  with  the  view  of  defeating  the  plaintiffs  title.  She 
not  only  does  not  pray  speafically  to  be  allowed  for  such 
payments,  but  she  makes  no  averment  of  tiie  payment  of  any 
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specific  amounts.  What,  if  anything,  the  defendant  should 
be  allowed  under  a  proper  condition  of  the  pleadings,  we  do 
not  determine. 

The  decree  below  was  not  intended  to  be  final.  The  case 
must  be  reversed  upon  both  appeals,  and  remanded  for  such 
further  proceedings  as  the  parties  may  see  fit  to  ask  and  the 
court  deem  it  proper  to  grant .  Each  party  must  pay  half 
of  the  costs  of  this  appeal. 

Reyebsed. 


nsrm 
60  3itf  German  Bank  et  al.  v.  Sohloth  et  al. 

101    301 

^  HSi  1.  Maohanio's  Lien:  AssiONaiBNT  FOR  BENEFIT  OP  CRRDnoBs.    Anas- 


==|j^  aigpnee  for  the  benefit  of  creditors  htts  the  rij^ht  to  enfoice  a  mechan- 

|106  443  ic*8  lien  existing  in  fayor  of  the  assignors. 

2.  :  CONTRACT  WITH  PARTNERSHIP  J  CHANGE  OF  PARTNERS:  TRANS- 
FER OF  notes:  LIEN  KEPT  IN  FORCE.  U.,  D.  &  H.,  partners,  furnished 
the  machineiy  for  a  mill  under  contract  with  defendants,  S.  et  al,,  own- 
ers of  the  mill.  Afterwards,  and  after  the  most  <^  the  machinery  had 
been  furnished,  R.  sold  his  interest  in  the  partnership  property  and  busi- 
ness to  the  other  partners,  D.  and  H.,  and  M.  was  taken  into  the  firm. 
Within  a  short  time  after  this,  D.  hlcewise  sold  hia  interest  to  H.  and  M., 
who  after  that  constituted  the  firm.  With  each  of  these  changes  the 
firm  name  was  changed,  and,  at  each  transfer,  the  partners  remaining 
assumed  all  the  obligations  and  liabilities  of  their  predecessors.  H.  & 
M.  afterwards  made  a  general  assignment  for  the  benefit  of  their  cred- 
itors to  G.  Before  the  machinery  of  the  mill  was  completed,  and  dur- 
ing the  existence  of  the  firm  of  R.,  D.  &  H.,  B.  «<  oZ^  in  consideration 
of  said  contract,  executed  their  four  notes  to  R.,  D.  ic  H.,  which  were 
transferred  by  indorsement  to  the  German  Bank— two  of  them  as 
collateral  security,  and  two  of  them  were  discounted.  Two  of  these 
notes  were  renewed  while  in  the  hands  of  the  bank,  and  made  i>ayable 
to  D.,  n.  &  M.,  who  then  constituted  the  firm.  After  the  assignment 
to  G.,  he  took  up  the  notes  held  by  the  bank,  and  which  had  been  dis- 
honored by  S.  et  al.y  in  order  to  discharge  the  indorsers,  R.,  D.  &  H. 
and  D  ,  H.  &  M.  After  R.  and  D.  had  both  transferred  their  interest 
in  the  firm,  and  after  all  the  materials  had  been  furnished,  D.,  for  R., 
D.  &  H.,  made  affidavit  to  and  filed  their  statement  of  account,  claim- 
ing a  mechanichs  lien  for  R.,  D.  &  H.  In  an  action  by  G.  the  assignee 
to  foreclose  the  mechanic's  lien,  held: 
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1.  That  inasmuch  as  R.,  D.  &  H.  made  the  oontracfc  with  S.  et  al.f  from 
which  they  were  not  relieved  by  the  subsequent  chanfires  in  the  firm, 
R.»  D.  &  H.  (and  D.  for  them)  were  authorized  to  file  the  claim  for, 
and  to  perfect  their  lien. 

2.  That  the  lien  thus  perfected  inured  to  the  benefit  of  H.  &  M.,  the 
holders  of  the  debt.  [Miller's  Code,  §  2139;  McClain's  Statutes,  p. 
602,  §  13;  Braum'v,  Smith,  55  Iowa,  31.] 

3.  That  H.,  being  a  member  of  each  successive  firm,  had  all  the 
time  an  interest  in  the  debt,  and  a  right  to  security  by  a  mechanic's 
lien,  which  right  was  not  limited  to  his  share  of  the  debt,  but  ex- 
tended to  the'  whole  debt,  and  was  for  the  benefit  of  himself  and  his 
partners. 

4.  That  G.,  the  assignee  of  H.  &  M.  might  enforce  the  lien  for  the 
amount  due  on  the  notes,  after  the  payee  had  indorsed  the  notes  to 
the  bank,  and  he  had  been  compelled  to  take  them  up  after  their 
dishonor  by  the  makers.  Following  the  doctrine  of  Farwell  v, 
Grier,  38  Iowa,  83,  and  overruling  the  dictum  in  Scott  v.  Ward,  4  G. 
Greene,  112,  on  this  point. 

5.  That  although  a  part  of  the  material  was  furnished  and  used  after 
the  maehineiy  was  running,  and  was  not  included  in  the  notes,  yet, 
as  it  was  used  to  complete  and  perfect  the  machinery,  and  was  rea- 
sonably within  the  contract  for  furnishing  the  machinery,  the  as- 
signee was  entitled  to  have  the  same  included  in  the  amount  of 
his  lien. 

3.  — :  PBiOB  xoExaAjQE:  application  op  proceeds  of  premises. 

Where  materials  are  furnished  and  used  for  a  building  already  erected 
and  covered  by  a  prior  mortgnge,  and  the  whole  premises  do  not  sell 
for  more  than  sufficient  to  pay  off  the  prior  mortgage,  the  proceeds 
must  all  be  applied  on  the  prior  mortgage,  according  to  the  last  clause 
of  g  2135,  par.  4,  Miller's  Code  (McClain's  Statutes,  p.  600,  §  9,  par. 
4),  which  clause  must  be  construed  as  a  proniso  to  the  preceding  lan- 
guage of  the  paragraph  to  which  it  belongs. 

4.  Costs:  APPEAL  TO  supreme  court:  amount  and  priority  of  lien. 

In  this  case,  where  appellant  succeeded  in  this  court  in  having  the  amount 
of  his  lien  increased,  but  flailed  in  having  it  advanced  over  the  lien  of  a 
prior  mortgage,  it  was  adjudged  that  appellant  should  recover  the  costs 
of  the  appeal,  but  that  these  costs  should  not  be  taken  out  of  the  pro- 
ceeds of  the  property  before  the  prior  Ken-holders  have  been  fully  paid. 

Appeal  from  Dvhuqtie  Circuit  Cowrt. 

-    Wednesday,  September  20. 

Action  in  chancery  to  enforce  a  mechanic 's  lien.  The  owner 
of  the  property,  a  mortgagee,  and  certain  Hen-holders,  were 


Digitized  by 


Google 


318  SUPKEME  COURT  OF  IOWA, 

■ 

German  Bank  y.  S<%loth. 

made  defendants.  The  lien  of  the  intervener  for  a  part  of 
the  amount  claimed  was  enforced  by  the  decree,  but  made  in- 
ferior to  the  mortgage  and  the  other  liens.  The  intervener 
and  the  owner  of  the  property  appeal. 

McCheney  <&  O* Donnelly  for  plaintiff  and  the  intervenor, 
appellants. 

Jiohinson  i&  PowerSy  for  lien-holders,  appellees. 

Graham  ds  Cadyy  for  mortgagees,  appellees. 

Ko  argument  for  the  land  owners,  apj^Uants. 

Beck,  J. — I.  The  Gterman  Bank  filed  the  original  petition 
in  the  case,  alleging  that  it  was  the  transferee  of  certain 
promissory  notes,  given  by  the  owners  of  the  property  to  the 
persons  furnishing  the  machinery  and  materials  used  in  con- 
structing an  oatmeal  mill  upon  the  lots  which  are  charged  in 
the  lien.  The  circumstances  under  which  the  notes  were  ex- 
ecuted and  transferred,  and  the  claim  t(yt  a  lien  filed,  will  be 
hereafter  stated. 

The  lot  owners,  Schloth  and  others,  Charles  Stafford,  a 
mortgagee  of  the  property,  Burch,  Babcock  &  Co.,  who  held 
a  claim  for  a  mechanic's  lien  for  lumber  used  in  the  building, 
and  the  Commercial  ]!Tational  Bank,  attaching  creditors  of 
the  property  owners,  were  made  defendants.  By  the  decree 
of  the  court,  Burch,  Babcock  &  Cou's  claim  was  declared  to 
be  the  first  lien,  Stafford's  mortgage  the  second,  and  the  in- 
tervener Graves,  as  to  a  part  of  the  amount  claimed  by  him, 
the  third.  The  attachment  of  the  Commercial  Bank  was  de- 
clared to  be  inferior  to  the  other  liens.  As  this  bank  does 
not  appeal,  no  question  is  presented  to  us  involving  its 
rights.  Stafford  does  not  appeal  and  contest  the  right  of 
Burch,  Babcock  &  Co.  to  priority,  nor  does  Graves  claim 
priority  as  to  the  defendant  last  named.  Nor  do  we  under- 
stand that  there  is  any  contest  as  to  the  amount  of  the  lien 
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of  the  parties  other  than  Graves.  He  is  not  satisfied  with 
the  amount  of  his  lien,  as  found  by  the  conrt  below. 

While  the  lot  owners,  Schloth  and  others,  have  appealed, 
they  have  presented  no  argument  in  the  case.  They  must  be 
regarded  as  waiving,  by  their  silence,  objection  to  the  decree 
of  the  court  below. 

It  was  admitted  by  all  the  parties  that  the  machinery  and 
improvements  upon  which  the  respective  claims  for  mechan- 
ic's liens  are  based  have  become  a  part  of  the  realty,  and 
therefore  the  liens  cannot  be  enforced  by  separating  them 
from  the  lot. 

It  will  be  observed  from  the  forgoing  statement  that  the 
questions  in  the  case  involve  the  order  of  priority  and 
&^  amount  of  Graves'  lien.  But,  as  will  appear  upon  a 
fiiiiher  statement,  the  right  to  a  lien  upon  his  claim  for  any 
sum  is  denied.  We  are  required,  then,  to  determine 
whether  he  ii  entitled  to  a  lien,  and,  if  we  find  he  is,  what  is 
its  amount  and  order  of  priority.  We  proceed  now  to  state 
other  £Eu^ts,  which  we  find  established  by  the  record,  upon 
which  the  questions  involved  in  the  case  must  be  determined. 

II.  The  machinery  and  material  for  which  Graves  seeks 
to  recover  were  ftirnished  under  a  contract  made  with  House, 
Dean  &  Co.  The  partnership  was  composed  of  Bouse,  Dean 
&  Hopkins. 

Bouse  transferred  his  interest  in  the  partnership  property 
and  business  to  his  partners,  and  subsequently  McMurchy 
became  a  member  of  the  firm,  and  within  a  short  time  Dean 
sold  out  to  the  other  partners  Hopkins  and  McMurchy.  The 
sfyle  of  the  firm  was  changed  with  each  of  these  changes 
of  partners,  but  at  each  transfer  the  partners  remaining  in 
the  business  assumed  all  obligations  and  liabilities  of  tiieir 
predecessors.  The  firm  last  named  composed  of  Hopkins  & 
McMurchy  made  a  general  assignment  of  all  its  assets  for 
the  benefit  of  all  its  creditors  to  the  intervener  Graves.  The 
machinery  amounting  to  over  $4,000  was  almost  all  fur- 
nished before  Bouse  went  out  of  the  firm;  an  inconsiderable 
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amount  was  supplied  afterwards.  Before  the  work  was  com- 
pleted, the  lot  owners  executed  to  Rouse,  Dean  &  Co.  (the 
firm  being  unchanged  at  the  time)  four  promissory  notes 
amounting  to  $2,224,  which  were  transferred  to  the  German 
Bank,  two  of  them  as  collateral  security  and  two  were  dis- 
counted. Two  of  these  notes  were  renewed  while  in  the 
hands  of  the  bank  and  made  payable  to  Dean,  Hopkins  & 
McMurchy,  who  then  constituted  the  firm.  Payment  for  the 
work  was  made,  except  the  amount  of  these  notes.  These 
payments  we  think,  were  mostly  made  during  the  progress  of 
the  work.  After  the  assignment  to  Graves,  he  took  up  tiie 
notes  transferred  to  the  German  Bank,  to  discharge  the  in- 
dorsers  Rouse,  Dean  &  Co.  and  Dean,  Hopkins  &  McMurchy, 
Thereupon  he  intervened  in  this  action,  setting  up  the  facts 
and  claiming  to  enforce  the  mechanic' s  lien.  He  takes  the 
place  of  the  German  Bank  in  this  action. 

III.    We  will  first  inquire  whether  Graves,  as  assignee  of 
Hopkins  and  McMurchy,  is  entitled  to  the  benefits  of  the  me- 

1.  MECHAN-    chanic's  lien  for  the  machinery  and  materials  for. 

ic's  lien  * 

assignment    nished  under  the  circumstances  just  stated.     We 

for  Deneflt  .        .         .      ,    . 

of  creditors,  do  not  understand  that  any  question  is  raised  in- 
volving the  right  of  an  assignee  for  the  benefit  of  creditors 
to  enforce  a  mechanic's  lien  existing  in  favor  of  the  assignors. 
It  Hopkins  &  McMurchy  held  a  lien,  their  assignee  can  en- 
force it.  We  must  inquire  whether  a  lien  was  held  by  that  firm. 
A  further  statement  of  facts  now  becomes  necessary. 

After  Rouse  and  Dean  had  each  transferred  tlieir  interests 
in  the  firm,  and  after  all  the  materials  had  been  furnished, 

2.  CONTRACT    Dean,  for  the  firm  of  Rouse,  Dean  &  Co.,  filed 
nersh?p:        their  claim  and  account  required  to  perfect  and 

change  of  ,,.  -ri.  ,,.         . 

partners.  enforce  the  lien.  In  the  instrument  the  lien  is 
claimed  by  and  for  the  benefit  of  Rouse,  Dean  &  Co.  It  is 
insisted  that  this  firm  and  the  partner.  Dean,  had  no  such 
interest  in  the  matter  as  entitled  the  firm  to  the  lien  and 
the  partner  to  file  the  claim  under  the  provisions  of  the  statute* 
It  may  be  admitted  that  a  stranger  to  the  contract  and  one 
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having  no  interest  in  the  claim  for  materials  furnished  can- 
not file  a  lien  therefor,  nor  make  the  afiidavit  required  by 
the  statute.  And,  on  the  other  hand,  it  cannot  be  doubted 
that  the  holder  of  the  claim,  which  in  his  hands  may  consti- 
tute the  foundation  of  a  lien,  or  one  bound  by  the  contract 
to  furnish  labor  or  materials,  may  do  all  things  necessary  to 
enforce  the  lien  allowed  by  law. 

r  Now,  tis  we  hare  seen,  Rouse,  Dean  &  Co.  made  the  con- 
tract to  furnish  the  machinery  and  materials  in  question. 
From  this  contract  they  were  not  relieved  by  the  changes  of 
the  firm,  nor  by  the  succeeding  partners  and  firms  assuming 
and  obligating  themselve3  to  perform  their  contract.  Their 
successors  in  performing  for  them. the  contract  became  their 
agent  and  employes.  It  appears,  therefore,  plain  that  Ilouse, 
Dean  &  Co.  were  authorized  to  file  the  claim  for  and  perfect 
the  lien. 

But  conceding  the  law  to  be  that  the  assignee  of  an  ac- 
count is  not  entitled  to  a  mechanic's  lien  thereon,  does  this 
rule  apply  so  as  to  defeat  the  lien  in  the  hands  of  Hopkins 
&  McMurchy?    "We  think  it  does  not  for  two  reasons. 

1.  "We  have  just  seen  Rouse,  Dean  &  Co.  were  authorized 
to  perfect  the  lien.  Now,  under  the  statute  and  the  decisions 
of  this  court,  a  lien  after  it  is  perfected  by  filing  the  claim, 
etc,  may  be  assigned.  Miller's  Code,  §  2139.  McClain's 
Statutes,  p.  602,  §  13;  Brown  v.  Smith,  55  Iowa,  31.  The 
transfer  of  the  firm's  assets  under  which  Hopkins  and  Mc- 
Murchy acquired  an  interest  in  the  claim  will  operate  to  trans- 
fer the  lien  after  it  is  perfected.  These  transfers,  as  we  have 
shown,  did  not  defeat  the  right  of  Rouse,  Dean  &  Co.  to  per- 
fect the  lien.  The  lien  and  the  debt  go  together.  The  lien, 
therefore,  enures  to  the  benefit  of  the  holders  of  the  debt, 
Hopkins  and  McMurchy. 

2.  Hopkins  was  a  member  of  each  successive  firm.  He 
had  all  the  time  an  interest  in  the  debt,  and  a  riglit  to  secu- 
rity by  the  mechanic 's  lien.  At  any  time  he  could  have  per- 
fected the  lien  for  the  protection  of  himself  and  those  iiiter- 
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^ested  with  him  in  the  debt.  The  law  will  not  separate  Hop- 
kins '  interest,  in  the  debt  from  the  interest  of  his  co-partners. 
It  does  not  limit  the  lien  to  his  part  of  the  debt,  bnt  will  en- 
force it  for  the  whole  debt.  A  partner  is  authorized  to  col- 
lect a  debt  due  the  firm  of  which  he  is  a  member  and  to  en- 
force all  liens  which  secure  it.  If  another  partner  has  trans- 
ferred his  interest  in  the  debt,  the  transferee  most  look  to  the 
partner  enforcing  the  remedies  for  his  share  of  the  money 
when  it  is  collected. 

IV.  We  have  discovered  in  our  progress  in  the  case  thus 
far  that  the  transfers  of  the  partnership  assets  and  interest, 

3 .         and  the  formation  thereby  of  successive  firms, 

noteaffien      IS  not  such  a  transfer  of  the  debt  as  will  defeat 
kept  III  force,  ^j^^  |.^^^  ^^^  ^|^^  ^^^  assignment  to  Graves  does 

not  have  that  effect.  "We  must  now  inquire  whether  the 
transfer  of  the  notes  to  the  German  Bank  had  that  effect. 

For  the  purpose  of  the  case  it  may  be  conceded  that  the 
transfer  of  a  note  given  for  materials,  etc.,  for  which  a  lien  is 
provided  by  law  will,  while  the  note  is  in  the  hands  of  a 
stranger  to  the  original  contract  for  the  materials,  defeat  the 
lien.  Brown  v.  Smithy  supra;  Merchant  v.  The  Ottumwa 
Water  Power  Co.,  54  Iowa,  451 ;  Scott  v,  Wardj  4  G.  Greene, 
112;     HoAJoley  v.  Wa/rde,  Id.,  36. 

The  case  under  consideration  is  this:  The  lien-holder 
transfers  the  note,  which  is  a  negotiable  instrument;  and 
when  it  is  dishonored  by  non-payment  the  indorsee  lifts  it  by 
payment  to  the  indorser.  Can  the  lien-holder,  the  payee 
of  the  note,  after  he  has  received  the  note  from  the  indorsee, 
enforce  the  lien?  "We  think  he  can,  for  these  reasons.  lie 
at  no  time  was  without  interest  in  the  note.  He  was  re- 
sponsible while  it  was  in  the  hands  of  the  indorsee  as  an  in- 
dorser and  that  responsibility  was  accompanied  by  the  lia- 
bility of  the  maker  to  him.  The  contract  of  the  indorser  and 
maker  run  together.  The  indorser  agrees  to  pay,  if  the  ma- 
ker does  not;  and  the  maker  is  bound  to  the  indorser  if  he 
fails   to  pay  the  indorsee.     These  are   subsisting  contracts 
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while  the  paper  is  in  the  hands  of  the  indorsee.  Like  all 
other  contracts  they  are  only  enforceable  by  action  upon  de- 
fenlt  by  the  parties  bonnd.  The  maker  all  the  time  the  note 
is  in  the  hands  of  the  indorsee  is  bonnd  by  this  contract  to 
the  payee.  We  conclude  therefore  that  the  payee  does  not 
cease  to  become  a  party  to  the  contract  so  as  to  waive  any 
liens  which  accompany  the  note. 

This  position  is  strengthened  by  the  consideration  that 
npon  default  by  the  maker  the  indorser  acquires  the  note 
nnder  no  new  contract.  When  he  lifts  it,  it  becomes  again 
fully  and  exclusively  his  property  and  he  is  authorized  to 
strike  out  his  indorsement.  It  appears  that  the  indorsee 's  in- 
terest in  the  note  is  not  of  such  exclusive  character  as  to 
deprive  the  indorser  of  all  interest  and  title  therein.  The 
title  of  the  indorsee  is  so  qualified  as  to  permit  the  in- 
dorser to  hold  an  interest  in  the  note  and  a  conditional  title 
which  becomes  absolute  upon  payment  made  by  him  after 
dishonor  of  the  paper.  Now,  surely  no  reason  exists  for  a 
rule  which  defeats  the  lien  accompanying  the  note  when  it 
18  required  by  the  indorser. 

This  court  has  held  that  the  payee  of  a  promissory  note 
given  for  rent,  being  the  landlord,  may  enforce  his  lien  after 
he  indorsed  the  note  and  was  compelled  to  take  it  up  after 
dishonor.  See  Farwell  v,  Grier^  38  Iowa,  83.  That  case 
and  this,  are  not  distinguishable.  The  statutes  relating  to 
Kens  of  landlords  and  mechanics  use  the  same  words  in  con- 
ferring the  rights  to  liens.  Compare  Code,  §  2017,  and  Mil- 
ler *s  Code,  §  2130;  and  McClain's,  Statutes,  p.  696,  §  3. 

Scott  V.  Wa/rd^  4  G.  Greene,  112,  recognizes  a  different 
doctrine  announcing  that  the  negotiation  of  a  promissory 
note  and  its  transfer  defeats  a  mechanic's  lien  in  an  action 
by  the  payee  after  he  has  lifted  the  note  upon  failure  of  the 
maker  to  pay  it.  But  the  doctrine  was  announced  argvsndo 
without  the  support  of  reason  or  authority  and  was  not  ne- 
cessary for  the  determination  of  the  case.  The  case  is  clearly 
in  conflict  with  Farwell  r.  Orier^  Bujpra^  and,  in  our  opinion. 
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without  the  support  of  reason  and  legal  principles.  It  must, 
so  far  as  it  conflicts  with  the  views  we  have  expressed,  be 
regarded  as  overruled. 

We  conclude  that  by  the  transfer  of  the  notes  to  the  Ger- 
man Bank,  the  action  by  Graves  to  enforce  the  mechanic's 
lien  is  not  defeated. 

V.  We  are  next  to  inquire  as  to  the  amount  for  which 
the  lien  of  Graves  may  be  enforced.  A  part  of  the  material 
4. ;         was  not  included  in  the  notes.     It  is  insisted  that 

uen.  these  materials  were  used  for  repairs  of  the  ma- 

chinery atW  it  was  completed.  Without  admitting  that  a 
lien  .cannot  be  enforced  for  the  repairs  of  the  machinery,  we 
are  of  the  opinion  that  the  materials  were  used,  not  for  re- 
pairs but  for  completing  the  machinery.  They  were  used 
some  time  after  the  machinery  was  running.  But  it  often 
happens  that  changes  and  additions  to  machinery  are  found 
necessary  after  it  has  been  used,  in  order  to  complete  it. 
Materials  used  for  such  purpose  are  within  the  contract  for 
furnishing  the  machinery. 

We  conclude  that  Graves  is  entitled  to  a  lien  for  the  amount 
of  the  account  not  included  in  the  notes,  added  to  the  amount 
found  due  upon  the  notes,  being  the  full  amount  remaining 
due  and  unpaid  for  the  materials,  work  and  machinery  fur- 
nished by  the  firm  of  House,  Dean  &  Co.,  and  its  several  suc- 
cessors as  above  stated. 

VI.  The  machinery  and  material  for  which  the  lien  is 
claimed,  were  put  up  and  used  in  a  building  before  erected, 

and,  as  we  have  seen,  it  is  conceded  they  became 

prior  mort-^  a  part  of  the  realty.  They  thus  became  additions 
S"^!^^'^'  to  the  building.  Under  Miller's  Code,  Sec.  2135, 
premises.  p^^.  4j  McClain's  Statutes,  p.  600,  Sec.  9,  par.  4, 
it  is  provided  that  in  such  cases,  "if  the  premises  do  not  sell 
for  more  than  sufficient  to  pay  off  the  prior  mortgage  or  other 
liens,  the  proceeds  shall  be  applied  to  the  prior  mortgage  or 
other  liens."  Counsel  for  Graves  argue  that  such  a  construction 
should  be  put  upon  the  whole  section,  that  upon  a  sale  of  the 
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property,  whatever  sum  may  be  realized,  an  accounting  shall 
be  had  as  to  the  enhanced  value  caused  by  the  additions,  and 
as  to  the  value  of  the  property  before  they  were  made,  and 
the  material-man  shall  have  a  prior  lien  upon  tJie  amount 
thus  ascertained  as  to  the  enhanced  value  covered  by  the  ad- 
ditions, and  the  mortgagee,  or  other  prior  lien-holder,  shall 
have  a  prior  lien  upon  the  amount  of  the  value  of  the  prop- 
erty before  the  additions.  But  this  construction  is  in  conflict 
with  the  plain  language  of  the  provision  above  quoted. 
Counsels  arguments  are  based  upon  the  justice  of  the  con- 
struction, and  the  fact  that  it  seems  to  be  in  accord  with  other 
provisions  of  the  section.  This  may  all  be.  The  plain  lan- 
guage we  have  quoted  must  be  regarded  as  a  limitation  upon 
the  language  preceding  it  in  the  same  section,  to  the  effect 
that  if  the  premises  do  not  sell  for  more  than  enough  to  pay 
off  the  prior  mortgage  or  other  lien,  the  accounting  and  dis- 
tribution of  proceeds  of  sale  shall  not  be  required.  In  this 
view  it  is  not  in  conflict  with  any  other  words  of  the  statute. 
We  must  enforce  the  provision  as  it  reads  and  cannot  wrest 
its  meaning  on  the  ground  that  another  construction  would 
be  more  equitable,  and  would  not  be  in  conflict  with  other 
provisions  of  the  same  statute.  It  must  be  admitted  that 
par.  4,  section  2135,  is  obscure  and  capable  of  adverse  con- 
struction. The  interpretation  we  adopt  gives  more  nearly 
full  effect  to  all  its  language,  ut  res  magia  valeat  quam  jpereaL 
It  also  gives  the  language  quoted  the  force  of  a  proviso  which 
has  effect  without  being  directly  contrary  to  the  purview  of 
the  statute,  though  limiting  its  application.  This  is  the 
office  of  a  proviso.  A  different  interpretation  would  wholly  ^ 
nullify  the  language  under  consideration. 

VII.  The  evidence  shows  that  Burch,  Babcock  &  Co.'s  lien 
attached  first,  Stafford's  mortgage  second,  and  Graves'  is  third. 
The  decree  of  the  court  below  fixing  this  order  is  aflSrmed. 
The  decree  as  to  the  amount  of  the  judgments  in  favor  of 
all  the  incumbrances  except  Graves  will  not  be  changed.  lie 
is  entitled  to  recover  the  amount  of  the  notes  that  are  unpaid 
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and  the  amount  of  the  account  for  the  labor  and  materials 
not  included  in  the  notes.  A  judgment  will  be  entered  ac- 
cordingly in  his  favor.  Other  provisions  of  the  decree  will 
not  be  disturbed. 

Graves  shall  recover  the  costs  of  this  appeal  from  Schloth 
and  others,  the  owner  of  the  lot.  But  these  costs  shall  not 
e.  COSTS :  ^®  taken  out  of  the  proceeds  of  the  property  be- 
appeai.  f^^  ^y^^  prior  lien-holders,  Burch,  Babcock  &  Co. 

and  Stafford,  have  been  paid.  A  decree  in  accord  with  this 
opinion,  may  be,  at  the  option  of  Graves,  entered  in  this 
court. 

Modified  and  Affirmed. 


TwiNO  V.  O'Meara. 


1.  Divoroe:  alimony:  jdrtsdiction.    Where  upon  proper  notice  by 

publication  the  District  Court  obtained  jurisdiction  of  a  divorce  pro- 
ceeding, it  thereby  obtained  jurisdiction  of  the  cause  for  all  purposts, 
including  the  allowance  of  aUmony,  so  far  as  the  subject-matter  oat  of 
which  the  allowance  was  made  was  within  the  jurisdiction  of  the  court. 

2.  : :  AiTACHMENT.    In  such  a  case,  where  an  attachment  was 

issued  without  any  statutory  ground  therefor  being  stated  in  the  peti- 
tion and  without  the  execution  of  an  attachment  bond,  and  on  the  hear- 
ing of  the  cause  the  attached  property  was  awarded  to  the  divorce 

.  plaintiiF  as  alimony.  Held — 

1.  That  the  irregularity  in  the  attachment  could  not  be  coUaterally  at- 
tacked by  the  divorce  defendant  in  a  suit  against  the  grantee  of  the 
divorce  plaintiff  to  quiet  the  title  to  the  property. 

2.  That  the  only  effect  of  the  attachment  was  to  prevent  the  divorce 
defendant  from  alienating  the  property  before  a  decree  could  be  ob- 
tained, and  that  the  title  of  the  divorce  plaintiff  to  the  property  was 
ba^ed  wholly  on  the  decree,  and  not  at  ail  on  the  attachment 

8.  That  it  was  compstent  for  the  court  to  set  apart  to  the  divorce 
plaintiff  a  specific  portion  of  the  divorce  defendant's  real  estate  as 
alimony. 

3.  :  :  jurisdicton:  practice.    Where  the  divorce  petition 

prayed  only  for  such  alimony  as  might  be  deen^ed  equitable,  held  that 
the  court  had  jurisdiction  to  set  apart  as  alimony  the  specific  property, 
although  it  was  not  particularily  described  and  prayed  for  in  the  pe- 
tition. 
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Appeal  from  SgoU  District  Cowrt. 
Thctrsday,  Septembee  21. 

The  plaintiff  filed  a  petition  alleging  "Tliat  he  is  the  fee 
simple  owner  of  the  north  half  of  lot  2,  in  block  No.  6, 
Melntofih's  2d  addition  to  Davenport,  and  that,  as  he  is  in- 
formed and  believes,  the  defendant,  O'Meara  makes  a  claim  on 
said  real  estate  adverse  to  said  estate  of  your  petitioner;  that, 
theretofore,  to-wit:  ou  the  8th  day  of  November,  1880,  one 
Elizabeth  H.  Twing  made  and  delivered  her  warrantee  deed 
to  said  premises  to  defendant,  which  was  on  the  15th  day  of 
November  recorded  in  book  40,  town  lot  records  of  said 
county;  that  all  the  right,  claim  and  title  that  said  Elizabeth 
had  to  said  property  was  obtained  through  a  proceeding  in 
the  Circuit  Court  of  Wapello  county;  that  on  the  7th  day  of 
January,  1879,  she  filed  in  the  ofiice  of  the  clerk  of  Wapello 
county,  Iowa,  her  petition  against  your  petitioner  for  divorce 
and  alimony  and  attachment  as  shown  by  certified  copy  of 
said  petition  with  indorsements  hereto  attached  and  made 
part  hereof,  marked  exhibit '  A.'  That  said  petition  was  by 
said  Elizabeth  presented  to  the  judge  of  the  second  judicial 
circuit  of  Iowa  and  by  him  indorsed  before  filing  as  follows: 

"  'Let  writs  of  attachment  issue  as  prayed  for  the  sum  of  two 
thousand  two  hundred  dollars,  as  by  law  provided 

Robert  Sloan,  Judge,^ 

**  And  afterwards  on  the  7th  day  of  January,  1879,  said 
plaintiff  in  divorce  suit  caused  to  be  issued  by  clerk  of  Cir- 
cuit Court  of  Wapello  county  a  pretended  writ  of  attachment 
directed  to  the  sheriff  of  Scott  county,  as  shown  by  copy 
hereto  attached  and  made  a  part  hereof,  which  writ  came  into 
the  hands  of  the  sheriff  of  Scott  county  January  9th,  1879, 
who  levied  the  same  upon  the  aforesaid  real  estate,  all  of 
which  appears  by  indorsement  on  said  writ  hereto  attached 
and  marked  exhibit  '^B."  That  on  the  8th  day  of  January, 
1879,  plaintiff  in  divorce  proceedings  caused  notice  to  be 
published,  duly  and  legally  done,  for  the   proper  time,  *in 
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which  petitioner  asks  a  decree  of  divorce  and  for  alimony 
against  you;  also  asks  an  attachment  against  your  property; 
and  for  cause  charges  adultery;'  that  proof  of  publication 
was  duly  made  and  filed  March  12th,  1879.  On  the  13th 
day  of  March,  being  the  fourth  day  of  March  term,  said  cause 
was  by  said  court  heard  and  decree  entered  in  words  and 
figures  as  set  out  in  copy  hereto  attached,  marked  exhibit 
'C  which  decree  was  by  the  clerk  of  said  court  certified  to 
the  clerk  of  the  District  Court  of  Scott  county  and  by  him 
entered  on  the  records  of  said  court. 

"Your  petitioner  shows  the  fact  to  be  that  he  had  no  notice 
of  the  pendency  of  said  cause;  that  all  the  notice  that  was 
given  was  by  publication  as  aforesaid,  and  that  he  made  no 
appearance,  and  no  one  appeared  tor  him;  and  that  the  find- 
ings of  said  court  are  untrue,  both  as  to  causes  for  divorce 
and  amount  of  property  owned  by  him  at  the  time;  and  your 
petitioner  further  shows  that  no  bond  was  filed  before  or 
after  the  issuing  of  the  pretended  writ  of  attachment,  nor 
was  any  order  made  by  the  court  or  judge  that  attachment 
issue  without  filing  the  bond  required  by  law;  nor  was  any 
other  order  made  than  that  on  the  petition  and  herein  set 
out;  nor  was  any  lawful  cause  for  an  attachment  set  out  in 
the  petition.  And  your  petitioner  further  shows  that  said 
real  estate  was  not  described  and  set  out  in  the  petition  of 
plaintijff  in  divorce  proceedings,  so  as  to  bring  the  same  be- 
fore the  court;  nor  was  it  set  out  and  described  in  the  pre- 
tended writ  of  attachment.  Wherefore  your  petitioner  says 
said  writ  was  not  a  specific  attachment,  as  contemplated  in 
such  cases  made  and  provided. 

"And  your  petitioner  further  shows  tliat  the  relief  granted 
in  the  said  decree  exceeded  that  which  was  demanded  in  the 
petition,  in  that  no  demand  was  made  for  the  transfer  of  the 
said  real  estate.  Wherefore  petitioner  shows  that  said  attach- 
ment was  issued  in  violation  of  law,  and  in  violation  of  the 
order  of  said  judge,  and  the  same  was  void  from  the  begin- 
ning,  of  no  force  or  effect  whatever,  conferred  no  power  or  au- 
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thoritj  upon  the  sheriff  of  Seott  countj,  and  that  any  act 
under  it  is  utterly  void;  that  said  real  estate  was  not 
within  the  jurisdiction  of  said  Circuit  Oourt  at  the  time  of 
the  making  and  entering  of  said  decree,  eith^  by  virtue  of 
the*  petition,  pretended  attachment,  service,  or  the  notice  as 
referred  to  in  said  cause,  so  that  said  court  had  not  the  power 
to  divest  your  petitioner  of  the  title  to  said  real  estate,  and 
to  invest  in  plaintiff  in  divorce  proceedings  the  title  thereto, 
and  that  no  title  was  by  said  proceedings  invested  in  said 
Elizabeth  H.  Twing,  and  that  no  title  passed  by  her  said 
deed  from  her  to  the  defendant  Thomas  J.  O'Meara,  but  only 
forms  a  cloud  on  the  title  of  your  petitioner.  Wherefore 
petitioner  prays  that  said  O'Meara  be  made  party  defendant; 
that  his  pretended  claim  be  removed  from  said  premises  as  a 
doud  upon  the  title  of  petitioner,  and  the  same  be  held  in- 
valid and  of  no  effect;  that  he  be  barred  and  estopped  from 
having  or  claiming  any  right,  title  or  interest,  in  said  premi- 
ses adverse  to  petitioner,  with  judgment  for  cost  and  such 
other  relief,  etc." 

The  petition  in  the  divorce  proceeding  referred  to  in  the 
foregoing  as  exhibit  ^^A"  alleges  that  the  defendant  did,  on 
or  about  the  26th  day  of  October  1878,  and  at  divers  times, 
commit  the  crime  of  adultery,  and  that  on  October  26th, 
1878,  he  deserted  petitioner  and  left  the  State  of  Iowa;  that 
defendMit  owns  a  house  and  lot  in  the  city  of  Davenport, 
Iowa,  to-wit:  Lot  No.  —  worth,  probably,  six  hundred  dollars. 
8be  further  states  that  as  she  believes  defendant  is  about  to 
dispose  of  his  property  to  defraud  her.  She  therefore  asks  that 
an  attachment  be  issued  to  the  sheriff  of  Scott  county,  Iowa, 
where  defendant  owns  property  and  where  rents  are  coming 
in  his  favor;  also  that  a  writ  of  attachment  be  dii*ected  to  the 
sheriff  of  Wapello  county,  Iowa,  that  debts  due  defendant 
may  be  attached.  It  is  further  alleged  that  the  defendant, 
Alonzo  L.  Twing  has  absconded  from  the  State  of  Iowa,  so 
that  personal  service  cannot  be  made  on  him  in  this  State. 

The  petitioner  prays  that  the  bonds  of  matrimony  exist- 
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log  between  her  and  defendant  may  be  dissolved,  and  that 
she  have  a  decree  for  snch  alimony  as  may  be  deemed  equita- 
ble^ and  she  states  that  such  reasonable  sum  would  be  at  least 
twenty-five  hundred  dollars.  Exhibit  ^^B"  attached  to  the 
petition  is  an  attachment  in  due  form,  witJi  a  return  thereon, 
showing  that  it  was  levied  upon  the  property  in  controversy. 
The  decree  of  divorce,  a  copy  of  which  is  attached  to  the  pe- 
tition, finds  that  the  petitioner  is  entitled  to  two  thousand 
dollars  alimony  and  vests  in  her  tlie  title  to  the  real  estate  in 
controversy,  the  value  of  which  is  found  to  be  six  hundred 
dollars. 

The  defendant  filed  a  demurrer  to  the  petition,  which  was 
sustained.  The  plaintiff  refused  to  amend  and  elected  to 
stand  upon  his  petition,  and  judgment  was  entered  against 
him  for  costs.     The  plaintiff  appeals. 

D.  P.  Stubbsj  for  appellant. 

S.  E.  Brown  and  A.  TT.  Ford^  for  appellee. 

Day,  J. — The  appellant  insists  that  the  judgment  decree- 
ing the  property  in  question  to  Elizabeth  Twing  is  void  and 
may  be  collaterally  attacked,  because  no  statutory  ground  of 
attachment  is  stated,  and  because  no  attachment  bond  was 
executed.  We  are  of  the  opinion,  however,  that  the  court 
would  have  been  justified  in  decreeing  the  property  to 
Elizabeth  Twing  as  alimony  if  no  attachment  had  been  pro- 
cured. There  was  no  necessity  whatever  for  the  attachment, 
except  to  prevent  the  defendant  in  that  action  from  aleina- 
ting  his  property  before  a  decree  could  be  obtained.  The  pe- 
tition in  this  case  concedes  that  notice  of  the  divorce  pro- 
ceeding was  duly  and  legally  published.  Section  2618  of 
the  Code  authorizes  service  by  publication  in  an  action  for 
divorce  where  the  defendant  is  a.  non-resident  of  the  State  of 
Iowa,  or  his  residence  is  unknown.  Section  2229  of  the 
Code  provides  that,  when  a  divorce  is  decreed,  the  court  may 
make  such  order  in  relation  to  the  children,  property,  par- 
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ties,  and  maintenanoe  of  the  parties,  as  shall  be  right  and 
proper. 

In  Harshherger  v.  Hcurhaberger^  26  Iowa,  503,  it  is  said 
"service  of  notice  of  publication  may  be  made  in  actions  for 
divorce.  Alimony  is  an  incident  to  divorce,  and  can  only 
follow  it,  and  the  statute  authorizing  service  of  notice  of 
publication,  in  an  action  for  divorce,  cannot  fairly  be  con- 
strued to  limit  the  power  of  the  court,  when  service  is  thus 
made,  to  simply  granting  a  divorce.  It  has  jurisdiction  of 
the  causey  and  may  make  all  proper  orders  as  to  alimony,  the 
custody  of  children,  etc.,  which  are  incident  to  the  divorce. 
Of  course  its  orders  as  to  alimony,  when  the  service  is  by 
publication,  would  be  binding  only  so  fer  as  the  subject- 
matter  out  of  which  the  alimony  thus  allowed  was  within  its 
jurisdiction.  If  this  court,  upon  such  services,  should  ren- 
der judgment  for  so  many  dollars  as  alimony,  such  judg- 
ment would  not  be  held  conclusive,  and  perhaps  not  even 
valid  in  a  foreign  jurisdiction."  In  Harahberger  v.  Harsh- 
herger^  sujpra^  although  service  of  the  notice  was  by  publica- 
tion, the  court  awarded  the  plaintiff  alimony  and  made  it  a 
lien  upon  the  real  estate  of  the  defendant  situated  in  another 
county.  This  case  is  decisive  of  the  question  that  when 
notice  is  served  by  publication  the  court  acquires  jurisdiction 
to  allow  alimony.  That  it  is  competent  for  the  court  to  set 
apart  to  the  plaintiff  a  specific  portion  of  the  defendant's  real 
estate  as  alimony,  see  the  following  cases:  Jolly  v.  Jolly, 
1  Iowa,  8;  Inskeep  v.  Inskeep,  5  Id.,  204;  Cole  v.  Cole,  23 
Id.,  433;  McEwen  v.  McEwen,  26  Id.,  375;  Zuver  v.  Zu- 
ver,  86  Id.,  190. 

It  is  urged  that  the  property  is  not  described  in  the  peti- 
tion for  divorce,  and  that  the  plaintiff  did  not  pray  that  this 
specific  property  should  be  set  off  to  her  as  alimony.  In  our 
opinion  neither  of  these  things  is  essential  to  the  jurisdiction 
of  the  court.  In  the  divorce  proceeding  the  plaintiff  asked 
that  she  have  a  decree  for  such  alimony  as  may  be  deemed 


Digitized  by 


Google 


6Q 

832 

94 

ao3 

5tf 

»& 

110 

708 

59 

332 

el  18 

7a» 

382  SUPREME  COURT  OF  IOWA, 

JoDM  ▼.  Brandt. 

equitable.     This  prayer  was  suflBcient  to  authorize  the  coart 
to  give  the  relief  granted  in  the  case. 

.  In  Zuver  v.  Zuver,  9upra^  it  was  held  that  alimony  could 
be  granted  even  when  there  was  no  prayer  for  it  In  our 
opinion  the  demurrer  to  the  petition  was  properly  sustained. 

Affibmed. 


Jokes  v.  Brakdt. 


1.  Husband  and  Wife:  pebsonal  FBOPEmrTOF  wifb:  statutes  con- 

STBUED.  Where  plaintiff  gave  to  her  hasband  money,  with  the  under- 
standing that  he  waa  to  use  it  to  the  best  advantage,  and  to  account  to 
her  for  the  money,  with  interest  or  profits,  when  required,  and  he  invested 
it  in  real  estate  ioken  m  his  own  name,  held^  that,  though  it  be  conceded 
that  the  money  thereby  vested  in  the  husband  "in  favor  of  third  persons 
acting  in  good  faith  and  without  knowledge  of  the  real  ownership,**  un- 
der section  2499  of  the  revision,  yet  that  section  has  no  application  to 
parties  who  became  creditors  of  the  husband  after  its  repeal  and  the  en- 
actment of  section  2202  of  the  Code,  and  that,  as  to  such  creditors,  the 
money  did  not  vest  in  the  husband,  but  constituted  a  debt  which  was  a 
valuable  consideration  for  the  conveyance  of  real  estate  by  the  husband 
to  the  wife.    (This  x>oint  affirmed  on  rehearing.) 

2.  Estoppel:  husband  usino  wifs^s  money.    Where  the  wife  allowed 

the  husband  to  invest  her  money  in  real  estate,  thereby  enablinflr  him  to 
obtain  credit,  but  such  real  estate  was  exhausted  in  prior  debts  of  the 
husband,  of  which  the  creditors  had  knowledge  when  they  gave  the 
credit,  held  that  the  creditors  were  not  prejudiced  by  the  wife*s  conduct, 
and  that  she  was  not  estopped  thereby  from  asserting  her  ownership  of 
the  money. 
8.  Fraudulent  Conveyance:  bvidbncb  considbbed.  Before  a  con- 
veyance can  be  impeached  for  fraud,  actual  fraud,  or  fraud  in  fact,  on 
the  part,  both  of  the  grantor  and  grantee,  must  be  shown,  and  the  evi« 
dence  in  this  case  held  not  sufficient  to  establish  such  fraud. 

4,  Judicial  Bale:  purchaseb:  noticb.    A  purchaser  at  sherifTs  sale  is 

bound  by  constructive  notice  that  the  legal  title  is  in  one  not  the  execu- 
tion defendant. 

5.  :  ESTOPPEL.    Plaintiff  is  not  estopped  trom  asserting  her  title  to 

the  property  in  question  because  she  might  have  exgoined  the  sale  under 
which  the  defendant  claims,  but  did  not.  She  was  not  bound,  in  law  or 
equity,  to  protect  defendant  by  such  ii^'unction. 
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6.  Abatement :  pbndenct  of  anotheb  action.    The  pendency  of  an- 

other action  to  enjoin  the  sheriff  and  the  execution  plaintiff  from  selling 
the  property  was  no  bar  to  this  action,  by  the  same  plaintiff,  to  quiet  the 
title  to  the  proi>erty  as  a^^ainst  a  third  person,  who  purchased  at  the 
sheriff's  sale. 

7.  Homestead:  pbocebds  of:  liability  for  dbbtb.    Whether  the 

proceeds  of  a  homestead  shall  become  liable  for  debts  depends  always 
npon  the  manner  of  dealing  with  it.  In  this  case  the  husband,  who 
had  the  title  to  the  homestead,  exchanged  it  for  a  new  homestead  and 
the  lot  in  controversy,  but  had  all  the  property  thus  taken  in  exchange 
conveyed  to  his  wife,  held  no  fraud  upon  creditors  of  the  husband,  and 
they  could  not  sulgect  the  lot  to  the  payment  of  the  husband*s  debts. 

On  rehearing  former  opinion  adhered  to. 

Appeal  from  Polk  Circmt  Court, 

Thttesday,  Septembeb  21. 

The  plaintiff  brings  this  action  to  quiet  her  title  to  certain 
lands  in  the  petition  described.  The  defendant  claims  the 
land  under  judicial  sales  upon  executions  against  George  W. 
Jones,  and  alleges  that  George  W.  Jones  caused  the  title  to 
all  of  said  lands  to  be  placed  in  the  hands  of  the  plaintiff,  his 
wife,  for  the  purpose  of  defrauding  his  creditors.  The  court 
quieted  the  plaintiff^s  title,  and  canceled  the  sheriff's  deeds 
under  which  the  defendant  claims  the  property.  The  defend- 
ant appeals.     The  facts  are  stated  in  the  opinion. 

Phillips^  Goods  dd  PhilUpa,  for  appellant. 
Nov/raey  Kauffman  &  Go.^  for  appellee. 

Day,  J. — ^The  property  in  controversy  is  a  farm  of  240 
acres,  a  leasehold  interest  for  ten  years,  from  April  1, 1877, 
in  the  south  two-thirds  of  lot  two,  in  block  twenty-three,  in 
the  city  of  Des  Moines,  together  with  a  brick  livery  barn  and 
other  improvements  thereon,  and  a  lot  on  comer  of  Tenth 
and  Sycamore  streets,  west  Des  Moines.  The  plaintiff  claims 
the  farm  and  the  leasehold  interest  and  the  improvements 
th^-eon,  under  the  same  title.  The  lot  on  the  corner  of 
Tenth  and  Sycamore  streets  is  claimed  by  the  plaintiff  under 
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a  wholly  different  title.  It  becomes  necessary  to  consider 
these  distinctive  titles  separately. 

I.     As  to  the/arm  and  the  leasehold  interest. 

In  September,  1864,  the  plaintiff  received  from  her  nncle's 
estate  and  from  her  brother  $1,424.30.  This  money  she  gave 
to  her  hnsband,  George  W,  Jones,  with  the  understanding 
that  he  was  to  use  it  for  her  best  interests,  and  account  to 
her  for  it,  with  its  interest  and  profits,  whenever  she  desired. 
No  writing  was  executed  between  the  parties,  and  the 
plaintiff's  husband  did  not  make  any  entry  of  the  transaction 
upon  his  books.  George  TV.  Jones,  who  was  a  banker  in  the 
city  of  Des  Moines,  put  this  money  in  the  banking  business, 
and  so  employed  it  till  he  sold  the  bank  some  time  during 
the  same  year.  In  the  spring  of  1865,  George  W.  Jones  in- 
vested this  money,  together  with  money  of  his  own,  in  the 
Griffith  block,  and  lot  11,  block  A,  in  east  Des  Moines,  pay- 
ing therefor  $5,500.  He  talked  with  his  wife  about  this  in- 
vestment, and  she  did  not  object  to  it.  George  W.  Jones 
made  considerable  improvements  upon  the  property,  finish- 
ing up  a  building  thereon  and  erecting  additions  thereto,  and, 
in  1868,  he  sold  a  half  interest  therein  to  his  brother  John 
W.  Jones,  for  $9,000.  In  January,  1870,  these  parties  pro- 
cured a  loan  on  this  property  of  $10,000,  they  and  their  wives 
joining  in  the  execution  of  a  mortgage  thereon.  This  money 
was  used  in  the  erection  of  a  brick  hotel  upon  the  property. 
It  proved  insufficient,  and,  in  1872,  George  W.  Jones  com- 
menced negotiating  for  another  loan  of  $8,000,  which  was 
consummated  in  July,  1874.  In  order  to  procure  this  loan 
it  became  necessary,  in  addition  to  the  hotel  property,  to 
mortgage  two  lots  constituting  a  part  of  plaintiff's  homestead, 
and  all  the  other  unencumbered  property  of  George  W.  Jones, 
with  the  exception  of  one  business  lot,  afterward  deeded  to 
Christy  in  trust.  The  plaintiff  was  very  reluctant  to  mort- 
gage any  portion  of  the  homestead,  and  consented  to  dg  so 
only  after  her  husband  had  agreed  to  secure  her  for  the 
money  obtained  from  her,  with  its  interest  and  profits. 
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In  November,  1876,  the  hotel  property  was  traded  to  S.  F. 
SpoflFord,  for  what  is  designated  in  the  evidence  as  the  Luse 
place.  Spofford  took  the  property  subject  to  the  two  mort- 
gages thereon,  and  agreed  to  release  the  property,  other  than 
the  hotel  property,  included  in  the  $8,000  mortgage,  within 
one  year  from  the  time  of  the  trade.  At  that  time  SpoflTord 
was  reputed  to  be  worth  $70,000  to  $150,000,  and  was  sup- 
posed by  George  W.  Jones  to  be  worth  from  $75,000  to 
$100,000.  In  1878  the  Luse  place  was  traded  for  the  Vier- 
son  farm  of  260  acres  in  Marion  county,  worth  about  $8,000. 
The  deed  to  this  property  was  made  to  the  plaintiff,  she  exe- 
cuting a  mortgage  thereon  for  $5,000  to  be  applied  toward 
the  removal  of  an  incumbrance  of  $7,000  on  the  Luse  prop- 
erty. In  addition  to  the  farm,  Vierson  traded  to  George  W. 
Jones  certain  personal  property  which  was  used  in  discharg- 
ing the  balance  of  the  Hen  on  the  Luse  place.  The  value  of 
the  interest  which  the  plaintiff  acquired  in  the  Vierson  farm 
was  about  $3,000.  At  the  time  the  conveyance  was  made, 
in  addition  to  the  incumbrance  on  the  Luse  place,  which  was 
satisfied  out  of  the  property  obtained  from  Vierson,  and  the 
mortgages  on  the  hotel  property,  which  it  was  expected  Spof- 
ford would  pay,  and  the  $8,000  mortgage  on  the  other  prop- 
erty of  George  W.  Jones,  which  Spofford  agreed  to  release, 
George  W.  Jones  was  indebted  about  $4,000,  to  secure  a  part 
of  which  he  had  deeded  a  lot  to  Christy  worth  about  $1,200. 
The  evidence  shows  that  at  the  time  of  the  conveyance  to  the 
plaintiff,  in  addition  to  his  homestead  and  the  property  con- 
veyed to  plaintiff,  George  W.  Jones  owned  real  estate  of  the 
value  of  about  $14,000,  all  of  which  was  covered  by  a  mort- 
gage of  $8,000,  which  Spofford  was  under  contract  to  release. 
The  Vierson  farm,  subject  to  its  incumbrance  of  $5,000,  was 
traded  for  the  farm  now  in  controversy,  subject  to  an  incum- 
brance of  $3,000,  and  the  livery  bam  and  lease,  subject  to  an 
incumbrance  of  $1,400.  Spofford  proved  to  be  insolvent,  and 
failed  to  discharge  the  mortgages  either  upon  the  hotel  prop- 
erty or  the  other  property  of  George  W.  Jones.     The  hotel 
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property  was  sold  at  sherifl's  sale  to  satisfy  the  $10,000  mort- 
gage, and  the  other  property  of  Jones  was  sold  in  satisfaction 
of  the  $8,000  mortgage,  and  thns  he  was  reduced  to  a  state 
of  insolvency. 

After  the  last  mortgage  was  executed  upon  the  hotel  prop- 
erty, A.  L.  West,  then  doing  a  banking  business  in  east  Des 
Moines,  loaned  to  George  W.  Jones  $800.  In  1876  West 
went  out  of  business  and  was  succeeded  by  Christy,  to  whom 
the  demand  against  Jones  was  turned  over.  Afterward, 
Christy  made  various  other  loans  to  Jones,  and  Jones,  as  al- 
ready stated,  deeded  to  Christy  a  lot  worth  about  $1,200,  to 
be  held  in  trust  for  the  security  of  this  debt  In  June,  1877, 
Isaac  Brandt  went  in  partnership  with  Christy,  and  became 
interested  in  the  claim  against  Jones.  In  October,  1877, 
the  amount  due  from  Jones  being  then  $2,750,  was  divided 
into  several  small  notes,  which  were  indorsed  by  Christy  & 
Brandt  to  their  creditors.  Jones,  together  with  Christy  and 
Brandt,  was  sued  upon  these  notes  and  judgments  were  re- 
covered.  The  property  in  controversy  was  levied  upon,  and 
was  purchased  by  Brandt  in  satisfaction  of  the  judgments. 
Sheriffs  deeds  were  executed  to  Brandt,  under  which  he 
claims  the  property.  ' 

1.  Did  the  money  received  by  the  plaintiff  from  her  un- 
cle and  her  brother,  as  to  the  creditors  under  whose  claims 
1.  HTj8BA2n>  *^®  property  in  controversy  was  sold,  vest  in  the 
peraonai  *  husband,  so  that  it  could  not  afford  a  considera- 
Sifefstatutes  tion  for  the  conveyance  to  the  plaintiff  of  the 
^°*  ^  '  property  in  question?  The  idea  that,  as  between 
the  plaintiff  and  her  husband,  a  gift  of  the  property  was  in- 
tended, is  negatived  by  the  testimony.  Both  the  plaintiff 
and  her  husband  testify  that  the  money  was  placed  in  the 
hands  of  the  plaintiff's  husband,  to  be  used  by  him  to  the 
best  advantage,  and  that  he  was  to  account  for  the  money 
with  interest  or  profits  when  required.  Section  2499  of  the 
Kevision  provides:  "The  personal  property  of  the  wife  does 
not  vest  at  once  in  the  husband,  but  if  left  under  his  control 
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it  will,  in  favor  of  third  persons  acting  in  good  faith,  and 
without  knowledge  of  the  real  ownership,  be  presumed  to 
have  been  transferred  to  him,  except  as  hersinafter  provided." 
Section  2500  provides  that  the  wife  may  avoid  the  entire  sur- 
render of  her  property  to  her  husband,  by  filing  for  record 
with  the  recorder  of  deeds  a  notice  of  her  claim.  This  notice 
was  not  filed,  and  hence  the  appellant  insists  that  this  prop- 
erty had  vested  absolutely  in  the  plaintiffs  husband  before 
the  conveyance  to  her  was  made. .  It  is  to  be  observed  that 
section  2499  of  the  Revision  does  not  provide  that  the  wife's 
property  shall  vest  in  the  husband,  but  that,  as  to  third  per- 
sons, under  certain  circumstances,  it  will  be  presumed  to  have 
been  transferred  to  him.  The  evidence  shows  that  the  first 
installment  of  the  indebtedness,  under  which  the  real  estate 
in  question  was  sold,  was  loaned  to  George  W.  Jones  after 
both  mortgages  were  placed  upon  the  hotel  property.  The 
last  mortgage  upon  the  hotel  property  was  executed  in  1874, 
so  that  all  of  the  debt  now  in  question  must  have  been  con- 
tracted since  the  Code  of  1873  went  into  operation.  Noth- 
ing corresponding  to  sections  2499  and  2500  of  the  Revision 
is  contained  in  the  Code  of  1873,  but  in  lieu  thereof  the  Code 
of  1873  contains  the  following  provision: 

"Sec.  2202.  A  married  woman  may  own  in  her  own  right 
real  and  personal  property  acquired  by  descent,  gift,  or  pur- 
chase, and  manage,  sell,  convey  and  devise  the  same  by  will, 
to  the  same  extent  and  in  the  same  manner  that  the  husband 
can  property  belonging  to  him." 

As  tiiis  money  had  not  actually  vested  in  the  husband,  un- 
der section  2499,  except  as  to  third  persons  acting  in  good 
faith,  without  knowledge  of  the  real  ownership,  if  indeed  it 
had  so  vested  as  to  them,  see  DoyU  v.  MoGruirey  38  Iowa, 
410,  it  follows  that  this  section  can  have  no  application  to 
parties  who  became  creditors  after  its  repeal  and  the  enact- 
ment of  section  2202  of  the  Code  of  1873.  Even  under  the 
Revision,  in  Doyle  v,  MoOuire^  38  Iowa,  410,  where  the  wife 
loaned  to  the  husband  a  large  sura  of  jnoney,  without  a  note 
Vol.  LIX— 22 


Digitized  by 


Google 


338  SUPREME  COURT  OF  IOWA, 

Jones  ▼.  Bramlt 

or  any  contract  in  writing,  npon  his  agreement  that  she 
should  have  security  for  the  sums  loaned  upon  the  land  in 
controversy,  and  where  she  filed  no  notice  of  her  claim  as 
provided  in  section  2500,  it  was  hdd  that  the  money  loaned 
did  not  vest  in  the  husband,  but  that  it  furnished  a  considera- 
tion for  the  conveyance  of  the  land  by  the  husband  to  the 
wife,  and  that  a  creditor  of  the  husband  could  not  impeach  it. 
In  this  case  it  is  said:  "Under  our  law  the  right  of  the  wife 
to  loan  money  possessed  by  her  in  her  own  right,  which  has 
not  vested  in  the  husband,  and  to  take  security  therefor  upon 
lands,  or  to  receive  conveyances  of  land  in  payment,  cannot 
be  doubted.  Neither  can  it  be  doubted  that  such  contracts 
made  in  good  faith  with  her  husband  are  valid.  *  *  *. 
The  loans  of  Mrs.  McQuire  to  her  husband,  if  they  were 
made  in  good  faith,  created  a  valid  claim  upon  him,  and  to 
secure  or  pay  it  he  could  convey  or  mortgage  his  lands,  or 
pledge  in  any  lawful  manner  any  interest  in  real  estate  held 
by  him."     See,  also,  in  Re  Alexaiider^  37  Iowa,  456. 

In  the  case  of  Brigham  et  al.  v.  Fawcetty  the  Supreme 
Court  of  Michigan  held  that  a  husband  actually  indebted  to 
the  wife,  may,  if  acting  in  good  faith,  convey  to  her  property 
not  exempt  in  payment  of  his  indebtedness,  and  that  other 
creditors  can  not  complain  that  tlie  indebtedness,  or  a  part 
thereof,  was  at  the  time  barred  by  the  statute  of  limitations, 
had  the  debtor  seen  fit  to  assert  such  defense.  See  4  N.  W. 
Kep.,  272. 

The  appellant  cites  and  relies  upon  Watson  v.  JSiBkamirey 
45  Iowa,  281,  and  Moore  v.  Ormanj  66  Iowa,  30.  In 
Watson  V.  JSiskamirey  the  alleged  consideration  for  the  con- 
veyance was  certain  personal  property  consisting  of  horses, 
cows,  sheep,  a  harness  and  wagon,  and  some  household  furni- 
ture, which  the  husband  received  from  the  wife's  guardian  in 
1847  and  1849.  There  was  no  agreement  that  he  was  buy- 
ing the  property  of  his  wife,  but  it  was  agreed  he  was  to  take 
it  and  handle  it  as  his  own,  and  pay  her  interest  on  it.  It 
was  held  that  this  did  not  constitute  a  consideration  for  the 
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conveyance  of  real  estate  to  the  wife  in  1874.  It  is  to  be 
observed  that  this  property  was  placed  in  the  hands  of  the 
hnsband  before  the  property  rights  of  the  wife  were  enlarged 
by  statute,  and  when  the  common  law  rule  prevailed  that 
personal  property  of  the  wife  reduced  to  the  possession  of  the 
husband  becomes  the  property  of  the  husband. 

The  decision  cannot  be  regarded  as  an  authority  in  a  case 
where  the  property  was  placed  in  the  husband's  hands  subse- 
quently to  the  enactment  of  the  statutes  which  we  have  re- 
ferred to  above.  In  Moore  v.  Orman^  Mrs.  Orman  obtained 
from  her  brother's  and  her  father's  e^^ate,  five  or  six  hundred 
dollars,  which  she  placed  in  her  husband's  possession  in  1885. 
With  this  he  purchased  land  and  took  the  title  in  his  own 
name.  Under  the  law  then  in  force  the  placing  of  the  money 
in  the  husband's  possession  and  allowing  him  to  use  it  was  a 
surrender  of  it  to  him.  Besides,  it  is  distinctly  stated  in  that 
cafle  that  the  evidence  does  not  show  that  either  Orman  or 
his  wife,  at  the  time  the  money  was  placed  in  her  husband's 
hands,  expected  to  repay  it,  or  made  any  provision  for  its  re- 
payment. The  case  is  not  at  all  appUcable  to  the  facts  of  the 
present  case. 

The  case  of  Lutz  v.  Mitchell^  49  U.  S.,  580,  relied  upon 
by  appellant,  simply  establishes  a  rule  of  evidence,  and  holds 
that  <<purchases  of  either  real  or  personal  property  made  by 
the  wife  of  an  insolvent  debtor  during,  coverture  are  justly 
regarded  with  suspicion,  unless  it  clearly  appears  that  the 
consideration  was  paid  out  of  the  separate  estate  *  *  * . 
In  a  contest  between  the  creditors  of  the  husband  and  the 
wife  there  is,  and  there  should  be,  a  presumption  against  her, 
which  she  must  overcome  by  affirmative  proof." 

In  this  case  the  appellant  concedes  that  '^the  proof  puts  it 
beyond  any  controversy  that  Mrs.  Jones,  in  the  fall  of  1867, 
received  from  her  uncle's  estate,  and  her  brother  Ezra,  about 
$1,420  in  money,  and  gave  the  same  to  her  husband,  George 
W.  Jones,  with  the  understanding,  as  they  say,  that  he  was 
to  invest  the  same  for  her,  and  she  was  to  have  it  back,  or  its 
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proceeds,  when  she  wanted  it."  The  plaintiff  has  proved  af- 
firnuitively  and  clearly  that  she  placed  the  money  in  question 
in  the  hands  of  her  husband,  and  that  he  agreed  to  account 
to  her  for  it.  Under  our  statutes  and  decisions  a  debt  existed 
in  favor  of  the  wife  against  the  husband,  which  would  consti- 
tute a  valuable  consideration  for  the  conveyance  of  real  es- 
tate to  the  wife. 

2.     It  is  claimed,  however,  that  the  plaintiff,  by  allowing 
her  husband  to  invest  the  money  in  the  Griffith  block,  which 
%  estoppel:   afterward  became  the  hotel  property,  enabled  her 
JwTng^ife's    husband  to  obtain  credit  on  the  jGeiith  of  this  in- 
"*^»®y-  vestment,  and  that  she  is  now,  as  against  credit- 

ors, estopped  to  assert  her  claim  to  the  money.  Upon  this 
branch  of  the  case  appellant  cites  and  relies  upon  Humes  v. 
Scruggs,  94  U.  S.,  32;  McGirmis  v.  Cv/rry,  13  W.  Ya.,  29; 
Rocket  'o.  Bailey,  86  111.,  74.  In  Socket  v.  Baileyy  it  was 
held  that  if  a  wife  allows  her  husband  to  use  her  capital  as 
his  own,  to  invest  and  reinvest  the  same  in  his  own  name, 
and  thereby  obtain  credit  on  the  faith  of  his  being  the  owner 
of  the  same,  she  will  not  be  allowed  to  interpose  her  claim  to 
the  property  so  acquired,  to  the  injury  of  her  husband's  credi- 
tors. Without  determining  as  to  the  correctness  of  the  doc- 
trine announced  in  the  cases  above  cited,  we  are  of  opinion  that, 
under  the  facts  of  this  case,  there  can  be  no  estoppel.  When 
the  debt  was  contracted  under  which  the  property  was  sold 
to  the  defendant,  the  parties  giving  credit  knew  that  the 
hotel  property  was  incumbered  with  two  mortgages,  amount- 
ing to  $18,000.  When  the  hotel  property  was  traded  to 
Spofford  for  the  Luse  place,  Spofford  took  the  property  sub- 
ject to  the  mortgages.  This  property  was  afterward  sold 
upon  one  of  the  mortgages,  so  that  the  creditors  of  Jones  ob- 
tained the  entire  benefit  of  the  hotel  property.  The  liuse 
place  was  not  saved  out  of  the  hotel  property,  but  was  ac- 
quired in  addition.  If  then  the  creditors  of  Gteorge  W.  Jones 
relied  upon  his  absolute  ownership  of  the  hotel  property,  they 
have  acquired  all  that  they  counted  upon,  and  hence,  cannot 
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insist  that  they  will  be  injured  by  allowing  the  plaintiff  to 
set  np  her  claim  to  the  money.  As  indicating  the  views  of 
this  conrt  npon  the  question  of  estoppel,  in  a  case  bearing 
some  analogy  to  the  present,  see  Crouae  v.  Morse^  49  Iowa, 
882.  We  unite  in  the  opinion  that  the  plaintiff  is  not  estop- 
ped under  the  peculiar  fiwts  of  this  case. 

3.     There  being  a  valuable  consideration  for  the  convey- 
ance in  question,  it  is  not  constructively  fraudulent  orfraudu- 
8.PRAxn)u-      lent  in  law.     Before  the  conveyance  can  be  im- 
ance:  evi-*  '  peached,  actual  fraud,  or  fraud  in  fact,  upon  the 

dence  con-  »y      ^  i  ,, 

aidered.  part  of  both  grantor  and  grantee,  must  be  shown. 

Actual  fraud  caniiot  be  presumed,  but  must  be  established, 
either  by  positive  or  circumstantial  evidence.  There  is  no 
positive  proof  that  either  the  grantor  or  grantee  in  this  case, 
intended  to  defraud  the  creditors  of  George  W.  Jones. 
George  W.  Jones  testified  as  follows: 

"The  trade  between  me  and  Col.  Spofford,  referred  to  in 
the  exhibit  to  the  amended  replication,  was  made  November 
10,  1876.  It  was  reported  to  me  by  his  agent,  and  he  gave 
it  to  me  upon  his  word  and  honor,  that  Col.  Spofford  was 
worth  $150,000.  When  that  trade  was  made,  I  heard  Spofford 
estimated  all  the  way  from  $70,000  to  $150,000.  I  sup- 
posed  that  he  was  worth  at  least  $75,000  or  $100,000.  *  * . 
At  time  of  trade  for  Vierson  farm  I  had  not  the  most  remote 
idea  that  Spofford  would  not  be  able  to  pay  out.  I  thought 
him  entirely  responsible.  I  had  no  intention  of  hindering, 
delaying  or  defrauding  my  creditors  in  deeding  the  property 
to  my  wife."  The  plaintiff  also  testified :  "I  received  that 
deed  with  no  fraudulent  intent  and  with  no  intention  of  hind- 
ering or  delaying  the  collection  of  any  debts  against  my  hus- 
band." 

In  our  opinion  the  circumstances  proved  do  not  show  the 
conveyance  to  have  been  actually  fraudulent.  At  the  time 
of  the  conveyance  of  the  Vierson  farm  to  the  plaintiff,  the 
money  which  she  placed  in  the  hands  of  her  husband  amounted, 
at  eight  per  cent  simple  interest,  to  $2,934.     The  interest 
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which  she  received  in  the  Vierson  farm  above  the  mortgage 
which  she  placed  upon  it,  amounted  to  about  $3,000.  At  that 
time  Spoflfbfd  was  considered  solvent,  and  George  W.  Jones 
was  justified  in  believing  that  he  would  pay  off  the  mortgages 
upon  the  hotel  property,  and  release  the  other  property  from 
the  $8,000  mortgage,  as  he  agreed  to  do.  If  Spofford  had 
performed  his  agreement,  George  W.  Jones,  aside  from  the 
property  conveyed  to  his  wife,  would  have  had  about  $10,000 
worth  of  property,  in  excess  of  enough  to  pay  his  debts.  We 
cannot,  under  these  circumstances,  say  that  a  conveyance  of 
property  of  the  value  of  $3,000  to  his  wife,  in  payment  of  an 
actual  indebtedness  of  that  amount,  was  an  Itctual  fraud  upon 
his  creditors. 

4.  Appellants  place  great  stress  upon  the  fact  that  the 
plaintiff,  in  her  amended  reply,  alleges  that  upon  the  convey- 
4.  JUDICIAL      ^^^  ^^  ^^^  hotel  property  for  the  Luse  place  she 

chlfser^^no-  acquired  and  held  an  equity  in  the  Luse  farm, 
***^  which  was  subsequently  settled  by  the  convey- 

ance to  her  of  the  Yierson  farm.  It  is  said  that  the  existence 
of  an  equity  in  the  hotel  property  and  the  Luse  place  is  in- 
consistent with  the  existence  of  a  debt  in  favor  of  plaintiff 
against  her  husband.  If  this  should  be  conceded,  we  are  un- 
able to  see  how  it  would  aid  the  appellant's  case.  Before  the 
judgment  under  which  the  defendant  claims  had  been  recov- 
ered, the  legal  title  had  become  vested  in  the  plaintiff,  and 
her  equitable  estate,  if  she  had  one,  had  become  a  legal  estate. 
The  defendant  purchased  at  the  sheriff's  sale,  with  notice,  at 
least  constructive,  of  that  fact.  A  purchaser  at  a  sheriff's 
sale,  without  notice,  is  protected  against  latent  equities,  but 
not  a  mere  creditor.  See  Gower  r.  Doheney^  33.  Iowa,  36; 
Hallowayv.  PUtner^  20  Id.,  121;  Bell  v.  Evans^  10  Id., 
353;  Weltonv.  Tizzard,  15  Id.,  495.. 

5.  The  property  in  controversy  was  levied  upon  under 
execution  and  advertised  for  sale  on  the  7th  day  of  January, 
5 .         1879.     On  the  4th  day  of  January,  1879,  this 

«»*opp«*-        plaintiff  filed  petitions  in  the  Circuit  Court  mak- 
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ing  the  sheriff  and  the  jadgment  plaintiffs  defendants,  alleg- 
ing her  absolute  ownership  of  the  property,  and  praying  an 
injunction  against  the  sale  thereof,  under  the  executions  in 
the  hands  of  the  sheriff.  These  cases  were  set  for  hearing  on 
tide  6th  day  of  January,  1879.  They  were  never  tried  upon 
the  merits,  but  on  the  11th  day  of  August,  1879,  they  were 
dismissed  by  the  plaintiff.  In  the  meantime  the  sheriff's 
sale  proceeded  and  the  defendant  Brandt  became  the  pur- 
chaser. This  action  was  commenced  on  the  19th  day  of 
March,  1879. 

FiATst.  Appellant  insists  that  the  plaintiff,  having  stood  by 
and  permitted  the  defendant  to  purchase  the  property,  when 
she  might  have  prevented  the  sale  thereof  by  injunction,  has 
waived  and  abandoned  all  claim  to  the  property.  But  the 
plaintiff's  deed  was  of  record,  and  Brandt  had,  at  least,  con- 
structive notice  thereof  The  plaintiff  was  under  no  legal  nor 
equitable  obligation  to  protect  him  by  preventing  the  sale. 

Second.  It  is  insisted  that,  at  all  events,  the  pendency  of 
that  suit  was  an  insuperable  objection  to  the  bringing  of  this 
a.  ABATB-        action  on  the  19th  of  March,  1879.     We  are  uii- 

dSoy  oian-  able  to  sec,  however,  how  the  pendency  of  an  ac- 
tion against  the  sheriff,  and  the  judgment  plaint- 
iffs, could  be  an  insuperable  barrier  to  the  commencement 
of  an  action  against  the  defendant,  who,  notwithstanding  the 
pendency  of  the  action,  had  become  a  purchaser  of  the  prop- 
erty. In  our  opinion  the  court  did  not  err  in  quieting  the 
plaintiff's  title  to  the  farm  and  livery  barn  and  lease  in  ques- 
tion. 

II.  As  to  the  lot  on  the  corner  of  Tenth  and  Sycamore 
streetSj  west  Des  Moines. 

The  plaintiff  and  her  husband  owned  and  occupied  a  home- 
stead in  east  Des  Moines.  In  May,  1878,  this  homestead 
7.  HOMB-        was  exchanged  with   McLain  for  a  new  home- 

ceedsof :  lia-  stead  in  west  Des  Moines,  which  was  deeded  to 

bUlty  lor  -i   .      .  /*.      ▼  i  -i .  .  i  .  i 

debts.  the  plaintiff.     In   addition   to   this  new   home- 

stead McLain  gave  in  exchange  for  the  old  homestead  $300 
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in  money,  and  the  lot  now  in  controversy,  which  forms  no 
part  of  the  new  homestead,  but  is  situated  a  block  and  a  half 
from  it.  This  lot  was  also  deeded  to  the  plaintiff  directly 
by  McLain,  upon  consideration,  she  testifies,  of  her  signing 
the  deed  to  the  old  homestead.  This  lot  was  sold  under  exe- 
cution, upon  a  judgnEient  rendered  against  Gteo.  W.  Jones, 
April,  16, 1878,  and  was  purchased  by  the  defendant.  The 
old  homestead  was  exempt  from  the  debts  of  Q«o.  W.  Jones. 
He  could  lawfully  have  conveyed  that  homestead  to  his  wife 
or  exchanged  it  for  another  of  equal  value  and  caused  it  to  be 
conveyed  to  his  wife.  If  he  had  done  so,  the  creditors  would 
have  had  no  just  ground  of  complaint.  If  the  old  homestead 
had  been  conveyed  to  the  plaintiff,  and  then  exchanged  for 
the  new  homestead,  and  the  lot  in  question,  it  is  clear,  it 
seems  to  us,  that  the  creditors  of  Geo.  "W.  Jones  could  not 
have  subjected  the  lot  to  the  payment  of  his  debts.  It  is  ap- 
parent, therefore,  that  the  creditors  of  Geo.  W.  Jones  had  no 
legal  claim  upon  the  old  homestead.  They  cannot  claim  that 
it  is  a  fraud  upon  them  that  they  have  been  deprived  of  its 
proceeds.  Appellants  insist  that  the  case  is  just  the  same 
as  though  the  lot  in  question  had  been  conveyed  to  Geo. 
W.  Jones,  and  by  him  conveyed  to  the  plaintiff.  With  equal 
propriety  it  might  be  claimed  that  the  case  is  the'  same  as 
though  the  old  homestead  had  been  conveyed  to  the  plaint- 
iff and  by  her  conveyed  in  exchange  for  the  new  homestead 
and  the  lot  in  question.  It  is 'said  that  if  the  lot  in  ques- 
tion had  been  conveyed  to  Geo.  "W.  Jones,  the  judgments 
against  him  would  nt  once  have  become  a  lien  upon  it.  This 
must  be  conceded.  Whether  the  proceeds  of  a  homestead 
shall  become  liable  for  debts  depends  always  upon  the  man- 
ner of  dealing  with  it.  If  the  homestead  should  be  ex- 
changed for  another,  the  new  one  would  be  exempt,  but  if 
it  should  be  exchanged  for  a  stock  of  merchandise,  it  would 
not  be  exempt.  It  does  not  advance  the  claim  of  appellant 
to  say  that  the  lot  in  question  would  have  been  liable  for  the 
husband's  debts  if  the  course  of  dealing  respecting  it  had  been 
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different.  The  controling  facts  in  this  case  are  that  the  title 
to  the  lot  never  was  in  the  husband,  and  the  conferring  of 
the  title  npon  the  wife  placed  the  creditors  in  no  worse  con- 
dition than  they  were  in  before.  Under  these  circumstances 
we  think  the  lot  cannot  be  subjected  to  the  payment  of  the 
debts  of  the  plaintiff's  husband,  upon  the  ground  that  this 
conveyance  as  to  them  was  fraudulent  See  Delashmut  v. 
Trcm,  44  Iowa,  618,  and  McTighe  v.  Brmgholf,  42  Id.,  455. 

Affibmsd. 


ON   BEHEABING. 

RoTHBOCK,  J. — After  the  foregoing  opinion  was  filed  a  pe- 
tition for  rehearing  was  presented  in  which  counsel  for  ap- 
pellant, with  great  earnestness,  insisted  that  the  opinion  was 
essentially  wrong.  Upon  reading  the  petition  for  rehearing 
some  of  us  were  led  to  doubt  the  correctness  of  the  second 
point  of  that  part  of  the  opinion  which  determines  the  rights 
of  the  parties  in  the  farm  and  lease  hold  interest.  It  is  there 
stated  that  when  the  debt  was  contracted,  under  which  the 
property  was  sold  to  the  defendant,  the  parties  giving  credit 
knew  that  the  hotel  property  was  incumbered  by  two  mort- 
gages amounting  to  $18,000.  A'nd  elsewhere  in  the  opin- 
ion it  is  stated  that  the  first  installment  of  the  indebtedness 
under  which  the  real  estate  was  ^Id  was  loaned  to  Geo.  W. 
Jones  after  both  mortgages  were  placed  on  the  hotel  prop- 
erty. It  is  contended  that  this  last  statement  of  fact  is  con- 
trary to  the  evidence.  We  have  carefully  re-examined  the 
abstract  of  evidence  and  conclude  that  the  opinion  is  correct. 
The  evidence  as  to  the  date  of  the  loan  is  to  be  found  in  the 
testimony  of  A.  L.  West.  We  need  not  repeat  it  here.  He 
plainly  states  that  when  he  loaned  the  money  to  Geo.  W. 
Jones  the  hotel  property  was  incumbered  to  the  amount  of 
$18,000.  The  idea  that  the  witness  had  reference  in  his 
testimony  to  renewals  of  previous  loans  finds  no  support  from 
the  record.  The  fact  remains  that  all  the  indebtedness 
for  which  the  property  was  sold,  at  sheriff's  sale  to  Brandt, 
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was  contracted  after  the  Code  of  1873  went  into  operation. 
But  it  is  true  that  this  indebtedness  was  increased,  and  new 
loans  made  to  Geo.  W.  Jones  after  be  had  exchanged  the 
hotel  property  for  the  Luse  place.  The  contract  for  this  ex- 
change was  made  in  November,  1876,  and  on  December  12th, 
1876,  the  loan  was  increased  from  $1,000  to  $2,000,  and  on 
May  15th,  1877,  an  additional  loan  of  $575  was  effected. 

As  to  at  least  part  of  the  indebtedness,  the  theory  of 
the  opinion  that  the  creditors  of  Geo.  W.  Jones  relied  upon 
his  ownership  of  the  hotel  property  is  not  correct.  If  any 
reliance  was  had  upon  any  property  for  the  indebtedness 
last  incurred  it  was  upon  the  Luse  place.  But  all  of  this  in- 
debtedness arose  since  the  enactment  of  the  Code  of  1873,  and 
under  its  provisions  "a  married  woman  may  own  in  her  own 
right  real  and  personal  property  acquired  by  descent,  gift, 
or  purchase,  and  manage,  sell,  convey  and  devise  the  same 
by  will  to  the  same  extent  and  in  the  same  manner  that 
the  husband  can  property  belonging  to  him."  There  was,  then, 
at  the  time  these  loans  were  made  to  G^o.  W.  Jones  an  in- 
debtedness from  him  to  his  wife  which  both  of  them  recog- 
nized as  valid  and  binding  and  founded  upon  an  actual  money 
consideration.  There  was  no  statute  requiring  any  notice  of 
this  indebtedness  to  be  given  to  the  public  nor  the  creditors 
of  Geo.  W.  Jones.  If  the  debt  had  been  due  from  Jones  to 
a  third  person  a  creditor  of  Jones  could  not  be  allowed  to 
impeach  a  conveyance  of  property  in  payment  of  the  debt, 
because  he  did  not  know  of  such  indebtedness.  Why  should 
he  be  allowed  to  do  so  because  the  wife  is  the  creditor  who  is 
preferred?  It  is  correct  that  transactions  of  this  kind  be- 
tween husband  and  wife  are  required  to  be  scrutinized  closely 
because  of  the  relation  of  the  parties.  But  when  the  husband 
is  honestly  indebted  to  the  wife,  he  has  the  right  to  pay  the 
debt,  and  the  wife  may  receive  payment  the  same  as  any 
other  creditor,  and  such  payment  may  be  made  by  a  convey- 
ance of  property,  no  lien  thereon  having  attached.  It  ap- 
pears to  us  that  the  case  of  Crotise  v.  Morsey  49  Iowa,  382,  is 
conclusive  on  this  question. 
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The  petition  for  a  rehearing  reiterates  the  argument  that 
the  pleadings  and  evidence  do  not  show  that  the  relation  of 
debtor  and  creditor  existed  between  Geo.  W.  Jones  and  wife 
after  the  purchase  of  the  hotel  property,  but  that  thereafter 
she  had  an  equity  in  the  property  which  she  should  have 
protected  by  taking  an  agreement,  or  deed  thereto,  to  the  ex- 
tent of  her  money  invested  in  it,  and  that  because  she  did 
not  do  so  the  money  given  to  her  by  her  husband  must  be 
regarded  as  a  gift  to  him.  The  ready  answer  to  this  claim 
of  counsel  is  that  this  whole  record  excludes  the  idea  that 
Ellen  W.  Jones  ever  claimed  an  equity  in  any  of  the  prop- 
erty in  the  sense  of  being  the  owner  of  any  interest  therein. 
There  never  was  any  relation  between  her  and  her  husband 
as  to  her  money  other  than  debtor  and  creditor.  It  is  true 
the  rights  she  asserts  are  named  in  her  pleadings  as  her  equi- 
ties in  the  property.  But  in  the  same  connection  she  ex- 
plains her  equities  to  be  her  right  to  be  repaid  the  money 
placed  in  her  husband's  himds  in  1864,  with  its  proper  in- 
terest for  earnings  and  profits.  And  all  through  the  testi- 
mony of  both  Geo.  W.  Jones  and  Ellen  Jones  it  is  ap- 
parent that  there  was  no  arangement  that  she  was  to  have 
any  equitable  interest  in  any  specific  property,  but  that  her 
money  was  to  be  invested  by  her  husband  and  she  was  to  be 
repdd  by  him.  We  do  not  deem  it  necessary  to  discuss 
other  objections  made  to  the  original  opinion  by  counsel 
for  appellant  They  have  been  heretofore  fully  considered 
and  we  can  discover  no  reason  requiring  a  change  in  any  con- 
clusion formerly  reached,  nor  of  further  elaboration  of  the 
other  points  in  the  case^  and  we  unite  in  the  opinion  that 
die  former  ord^  of  affirmance  must  be  adhered  to. 
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•  ^  jj^l  "Woodbury,  Williams  &  English  v.  Robbbts. 

1107    402 

I  59  348         1 .  Promissory  Note :  tike  op  patmbkt  unokbtain  :  not  nbootiablb. 

i^^^  ^^^1  When  an  instrament  Ib  not  oertain,  or  is  not  capable  of  being  made  cer- 

tain, as  to  the  time  of  payment,  the  law  does  not  regard  it  as  negotiable 
paper. 

Appeal  from  Dea  Moines  Circuit  Court. 

Thubsday,  Septembeb  &1. 

AonoN  upon  a  promissory  note.  The  canse  was  submitted 
to  the  Circuit  Court  upon  the  question  of  the  negotiability 
of  the  note,  under  a  written  stipulation  of  the  attorneys  of 
the  parties,  and  the  court  decided  that  the  instrument  is  not 
negotiable.    Plaintiffs  appeal 

Newman  db  Hdke^  for  appellants. 

WMffin  (b  Browny  for  appellee. 

Beok,  J. — ^The  only  question  in  the  case  iuTolves  the  ne- 
gotiability of  the  note  in  suit,  of  which  the  following  is  a 
copy: 
"$300.  Dallas  Township,  Iowa,  March  18,  1880. 

"Three  months  after  date,  I  promise  to  pay  to  the  order 
of  Warren  Roberts  three  hundred  dollars,  at  the  First  Na- 
tional Bank  of  Burlington,  Iowa,  value  received,  with  interest 
at  ten  x>er  cent  per  annum,  including  attorney's  fees  and  all 
costs  of  collection.'' 

"  The  makers  and  indorsers  of  this  obligation  further  ex- 
pressly agree  that  the  payee,  or  his  assigns,  may  extend  the 
time  of  payment  thereof  from  time  to  time  indefinitely  as  he 
or  they  may  see  fit."  (Signed)     "Wabben  Robbbts." 

"  IndoiPsed  on  the  baek,  Wabben  Robbbts." 

When  an  instrument  is  not  certain,  or  is  not  capable  of 
being  made  certain,  as  to  the  time  of  payment,  the  law  does 
not  regard  it  as  negotiable  paper.     By  the  terms  of  the  con- 
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dition  of  the  note  in  suit  it  wonld  never  fall  due,  but  could 
be  indefinitely  extended  at  the  will  of  the  maker  and  indorser, 
who,  it  will  be  observed,  is  the  same  party.  When  the  in- 
strument was  executed  the  time  of  its  maturity  was  contin- 
gent upon  the  option  of  the  maker  of  the  note.  It  was  im- 
possible to  determine  when  it  would  become  due  by  the  as- 
sent of  the  maker.  The  time  of  payment  was  uncertain  and 
was  not  capable  of  being  made  certain.  Nothing  happened 
after  its  execution  to  remove  this  uncertainty. 

Notes,  which  by  their  terms  are  payable  on  or  before  a 
fixed  time  or  a  specified  event,  are,  it  is  true,  uncertain  as 
to  the  time  at  which  they  are  payable.  But  there  is  no  un- 
certainty as  to  the  time  when  they  become  absolutely  due. 
Paper  of  this  character  is  regarded  by  the  courts  as  negatia- 
ble.  But  the  note  before  us  may  never  fall  due,  for  payment 
may  be  extended  indefinitely. 

The  rules  applicable  to  commercial  paper  were  transplanted 
into  the  common  law  from  the  law  merchant.  They  had 
their  origin  in  the  customs  and  course  of  business  of  mer- 
chants and  bankers,  and  are  now  recognized  by  the  courts  be- 
cause they  are  demanded  by  the  wants  and  convenience  of 
the  mercantile  world.  Surely  these  rules  ought  not  to  be  ex- 
tended to  paper,  the  like  of  which  was  never  heard  of  in 
mercantile  transactions.  What  business  man  would  expect 
a  banker  to  discount  his  paper  in  the  form  of  the  note  in 
question  in  this  case?  What  merchant  ever  offered  to  give 
or  was  asked  to  receive  a  promissory  note  containing  a  like 
condition?  We  may  safely  say  that  notes  of  this  kind  are 
unknown  to  commercial  transactions.  Why,  then,  extend  to 
them  the  rules  of  the  commercial  law? 

By  regarding  such  paper  as  non -negotiable  no  prejudice 
will  result  to  the  mercantile  and  financial  business  of  the 
country,  but  sharpers  will  be  defeated  in  their  attempts  to 
swindle  the  confiding  and  unwary,  a  result  in  accord  with 
sound  public  policy  and  good  morals. 

Miller  v.  Poage^  56  Iowa,  96 ;  Smith  v.    Van  Blarconif 
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8  N.  W.  Kep.,  90,  support  the  conclusions  we  have  reached 
that  the  note  in  suit  is  not  negotiable.     The  case  last  named 
holds  a  note  to  be  non-negotiable  which  contains  the  precise 
condition  found  in  the  note  before  us. 
The  judgment  of  the  Circuit  Court  is 

Affikked. 


McKeeyeb  et  al.  v.  Jenks  bt  al. 

1.  Fences:  appeal  from  fekob  yibwebs:  not  allowed.  The  stat- 
ute has  not  provided  for  an  appeal  from  the  action  of  fence  viewers  to 
the  Circuit  Court;  and  in  the  absence  of  such  provision  such  appeal 
cannot  be  allowed.    Section  162  of  the  Code  does  not  apply. 

Appeal  from  Clark  Cirotnt  GavH. 

Thursday,  Septembeb  21. 

At  the  request  of  plaintiflfe  the  fence  viewers  of  the  proper 
township  determined  the  sufficiency  and  value  of  a  hedge 
grown  by  plaintiffs  upon  the  line  dividing  their  land  from 
land  of  defendants.  From  the  action  of  the  fence  viewers  in 
the  proceedings  defendants  appealed  to  the  Circuit  Court, 
where  the  appeal  was  dismissed  upon  the  ground  that  it  is 
not  authorized  by  the  law.  From  the  decision  of  the  Circuit 
Court  defendants  appeal  to  this  court. 

SttuiTt  £ro8.  and  Mclrvtire  Bros.,  for  appellants. 

Temple  <b  Tallmariy  and  J.  Chaney^  for  appellees. 

Beck,  J. — I.  The  proceedings  of  the  fence  viewers  from 
which  defendants  attempted  to  appeal  are  the  same  involved 
in  the  preceding  case  between  the  same  parties.  (See  ante.) 
The  opinion  in  that  case  is  referred  to  for  facts  not  stated  in 
this  opinion,  if  there  be  any,  which  are  necessary  for  an  un- 
derstanding of  this  case. 
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The  only  questions  we  are  now  required  to  determine  in- 
volve the  right  of  the  parties  to  an  appeal  in  eases  of  this 
character. 

II.  The  remedy  by  appeal  from  the  action  of  fence  view- 
ers is  not  provided  for  by  statute.  In  the  absence  of  statutes 
providing  therefor,  appeals  cannot  be  allowed. 

Council  for  defendants  insist  that  appeals  to  the  Circuit 
Court  in  cases  of  this  character  are  authorized  by  Code, 
section  162,  which  is  in  the  following  language: 

"  The  Circuit  Court  shall  have  and  exercise  general  original 
jurisdiction,  concurrent  with  the  District  Court,  in  all  civil 
actions  and  special  proceedings,  and  exclusive  jurisdiction  in 
all  appeals  and  writs  of  error  from  inferior  courts,  tribunals, 
or  officers,  and  a  general  supervision  thereof  in  all  civil  matters 
to  prevent  and  correct  abuses  where  no  other  remedy  is  pro- 
vided.'* 

This  provision  does  not  permit  appeals  in  cases  where 
there  is  no  statute  authorizing  them.  The  Circuit  Court 
under  this  statute  is  clothed  with  jurisdiction  of  appeals  from 
inferior  courts,  tribunals  and  officers,  where  appeals  are  al- 
lowed, and  it  has  "  a  general  supervision  "  over  such  courts, 
tribunals  and  officers  "  in  all  civil  matters  to  prevent  and 
correct  abuses,  where  no  other  remedy  is  provided."  But 
the  jurisdiction  here  conferred  must  be  exercised  in  the  man- 
lier provided  by  law.  This  statute  does  not  authorize  the 
Circuit  Court  to  grant  relief  where  no  remedy  is  provided  by 
law.  Counsel 's  construction,  if  adopted,  would  authorize  ap- 
peals to  the  Circuit  Court  from  all  inferior  courts,  tribunals 
and  officers  to  prevent  and  correct  abuses,  where  no  remedy 
is  provided.  We  would,  under  this  construction,  have  ap- 
peals without  number  from  township,  county  and  other  offi- 
cers, and  the  Circuit  Court  would  thus  become  their  general 
supervisor,  an  obviously  absured  result. 

The  Circuit  Court  correctly  ruled  in  dismissing  defend- 
ants' appeal 

Afftrked. 
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Town  of  Toledo  v.  Edens. 

1.  Municipal  CorporationB:  totht  obdinance:  two  milb  Lncrr. 

In  February,  1878,  and  before  chapter  119,  acts  of  1878,  became  a  law» 
the  town  passed  an  ordinance  providing  ''that  no  person  shall  sell  within 
the  limits  of  said  town,  or  of  any  territory  over  which  tJie  town  may 
have  jurisdiction  for  that  purpose^  any  beer  or  wine,  or  any  malt  or 
vinous  liquors  ♦  •  •  *  without  first  procuring  from  the 
mayor  a  license,  etc,*'  and  defendant  sold  beer  in  September,  1878,  outr 
aide  of,  but  wiihin  one  mile  of  the  corporate  limits  of,  the  town:  hM 
that  the  ordinance  applied  to  the  two  mile  limit  over  which  the  town 
subsequently  obtained  jurisdiction  by  said  statute,  and  that  defendant 
was  properly  found  guilty  thereunder. 

2.  Constitational  Law :  statute  construed.    Chapter  119,  acts  of 

1878,  extending  the  jurisdiction  of  cities  and  towns,  for  tho  purpose  of 
regulating,  prohibiting  and  licensing  the  sale  of  ale,  wine  and  beer,  two 
miles  beyond  the  limits  of  such  corporations,  held  constitutional  and 
valid.  Following  State  v,  Schroeder,  51  Iowa,  197,  and  Town  of  Center- 
vilU  V.  Miller,  Id.,  712. 

8.  Criminal  Law :  fine  not  exoessiyb.  The  ordinance  being  valid,  and 
providing  a  fine  for  its  violation  of  not  less  than  $50,  a  fine  of  $50  im- 
posed for  its  violation  cannot  be  considered  excessive. 

Appeal  from  Tama  District  Court 

Thubsdat,  Septbmbeb  21. 

This  is  a  prosecution  under  an  ordinance  of  the  town  of 
Toledo,  cliarging  the  defendant  with  selling  beer  within  two 
miles  of  the  corporate  limits  of  the  town.  The  case  was 
originally  tried  before  the  mayor  of  the  town,  and  the  defend- 
ant was  found  guilty.  An  appeal  was  taken,  and  upon  a  trial 
in  the  District  Court  he  was  again  convicted,  and  he  appeals. 

Z.  J.  Blumj  for  apppellant. 

J,  R.  Mer7'ittj  for  appellee. 

Eotheook,  J. — I.  In  February,  1878,  the  town  passed  an 
ordinance  providing  "that  no  person  shall  sell  within  the 
limits  of  said  town,  or  of  any  territory  over  which  the  town 
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may  have  jurisdiction  for  that  purpose,  any  beer  or  wine  or 
any  malt  or  vinous  liquors,  the  sale  of  which  is  not  prohibi- 
ted by  the  laws  of  the  State  of  Iowa,  without  first  procuring 
from  the  mayor  a  license,  etc." 

On  the  3d  day  of  September,  1878,  the  defendant  sold  beer 
outside  of,  but  within  one  mile  of,  the  corporate  limits  of  the 
town,  and  without  any  license  to  make  such  sale. 

Chapter  119  of  the  acts  of  1878  became  a  law  on  the  ith 
day  of  July  of  that  year,  and  it  contains  the  following  among 
other  provisions: 

"Sec.  9.  The  power  and  jurisdiction  of  every  municipal 
corporation,  whether  acting  under  general  or  special  charter, 
to  regulate,  prohibit  and  license  the  sale  of  ale,  wine  and 
beer,  and  of  the  courts  and  officers  thereof  to  enforce  said 
regulations,  is  hereby  extended  two  miles  beyond  the  city 
limits  of  said  corporation,     *         *         *         *  .  " 

The  question  to  be  determined  is,  did  the  ordinance  in 
question  operate  to  prohibit  unlicensed  sales  within  two  miles 
of  the  city  limits?  We  think  it  did.  The  section  above 
quoted  is  an  absolute  extension  of  the  jurisdiction  of  the  city 
to  all  points  within  the  two  miles  limit,  and  an  absolute  ex- 
tension of  the  jurisdiction  and  power  of  the  courts  and  offi- 
cers of  the  city  two  miles  beyond  the  city  limits.  If  an  or- 
dinance be  enacted  and  afterward  the  city  limits  be  extended 
by  adding  thereto  adjacent  territory,  no  one  would  contend 
that  a  new  ordinance  must  be  passed  in  order  to  be  operative 
in  the  newly  acquired  territory. 

We  can  see  no  difference  between  that  case  and  this.  By 
this  law  the  extension  of  the  power  and  jurisdiction  is  abso- 
lute. It  does  not  depend  on  any  act  or  ordinance  of  the  city 
specially  adopting  or  invoking  the  power.  If  the  ordinance 
luid  been  passed  after  the  law  went  into  force  it  would  not 
have  been  necessary  that  it  should  specify  that  its  operation 
extended  two  miles  beyond  the  city  limits.  It  is  so  extended 
by  the  express  provision  of  the  law. 

II.  It  is  urged  that  the  law  in  question  is  unconstitutional. 
Vol.  LIX— 23 
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We  have  held  it  to  be  a  constitutional  and  valid  enactment. 
State  V.  SchroedeVy  51  Iowa,  197;  Town  of  Centervillev. 
MUleTj  Id.,  712.  We  have  no  disposition  to  recede  from  the 
ruling  in  those  cases.  Counsel  present  no  new  objection  to 
the  act  which  we  regard  as  of  sufficient  importance  to  discuss. 
III.  The  ordinance  provided  as  a  penalty  for  its  violation 
a  fine  of  not  less  than  $50  nor  more  than  $100.  The  court 
assessed  a  fine  of  $50,  which  is  claimed  to  be  excessive.  As 
we  hold  the  prosecution  was  properly  commenced,  and  car- 
ried on  under  the  ordinance,  the  fine  could  not  have  been 
in  a  less  amount  than  that  fixed  by  the  court. 

Affibmed. 


Lucas  County  v.  Wilson. 


1.  Appeal :  froh  order  changing  place  of  trial.    While  this  court 

has  held  (see  cases  cited)  that  an  appeal  will  not  lie  from  an  order  chang- 
ing the  place  oi  trial,  yet  when,  as  in  this  case,  such  a  motion  is  made 
and  by  mutual  understanding  is  treated  by  counsel  and  by  the  court  be- 
low  as  a  demurrer  involving  the  merits  of  the  case,  it  will  be  so  treated 
here,  and  the  appeal  will  be  entertained. 

2.  Praotioe:  venue  in  action  on  affbarancb  bond.     Where  a 

bond  was  given  for  the  appearance  of  the  defendant  in  a  criminal  action 
in  the  court  of  a  certain  county,  and  the  place  of  trial  was  afterwards 
changed  to  the  court  of  another  county,  held  that  an  action  on  such  bond 
must  be  brought  in  the  latter  court,  and  that  it  was  error  for  the  latter 
court  to  sustain  a  motion  for  change  of  venue  to  the  former  court.  Fol- 
lowing Decatur  County  v.  Maxwell,  26  Iowa,  398. 

Appeal  from  Lucas  District  Cov/rt. 

Thursday,  September  21. 

A.  J.  Wilson  was  indicted  ia  Ringgold  county  and  the 
defendant  gave  a  bond  or  undertaking  for  the  appearance  of 
the  said  Wilson  to  answer  the  charge  against  him.  After- 
wards the  venue  in  the  criminal  proceeding  was  changed  on 
the  application  of  the  defendant  therein  to  the  District  Court 
of  Lucas  county.     A.  J.  Wilson  failed  to  appear  in  the  last 
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named  court  and  county,  and  this  action  is  brought  to  re- 
cover on  the  undertaking.  On  motion  of  the  defendants  the 
place  of  trial  was  changed  to  Ringgold  county,  and  plaintiff 
appeals. 

Mitchell  cfe  Penneck  and  M.  B.  Townaendj  for  appellant. 

LcmghUn  <&  Campiellj  for  appellee. 

Seevebs,  Oh.  J. — I.  Oounsel  for  the  appellee  have  fil^ 
a  motion  to  dismiss  the  appeal  on  the  ground  that  none  lies 
1.  APPBAi.:  from  an  order  changing  the  place  of  trial.  It 
chjMiging  was  so  held  in  Allerton  v.  Eldridge^  56  Iowa,  709 
™l  and  Groves  v.  Bich/mond^  58    Iowa,  54.      But 

those  cases  are  different  from  the  one  now  before  us.  In  the 
present  case  the  motion  was  filed  to  change  the  place  of  trial 
because  the  defendant  was  a  resident  of  Ringgold  county,  and 
it  was  agreed  in  open  court  by  counsel  "  that  the  object  of 
the  motion  was  to  alone  test  Lucas  county 's  right  to  at  all 
sue  on  the  bond."  It  was  further  agreed  that  "if  the  suit 
was  brought  in  the  wrong  county,  then  that  Lucas  county 
conld  not  at  all  maintain  the  action  in  any  court  and  was 
not  entitled  to  have  any  money  that  should  have  been  due 
on  said  bond,  but  if  Lucas  county  should  be  entitled  to  the 
money  due  on  the  bond,  then,  that  the  suit  was  properly  in- 
stituted in  this  court."  It  is  evident  trom  the  foregoing 
statement  the  motion  was  treated  by  counsel  and  the  court 
as  a  demurrer,  which  raised  the  question  whether  or  not  the 
plaintiff  was  entitled  to  recover.  The  motion  therefore  in- 
volved the  merits  of  the  action,  and  the  court  held  that  the 
plaintiff  could  not  "recover  any  portion  of  the  money  due  on 
said  bond,  but  that  Ringgold  county  is  entitled  to  the  same 
*  *  *  and  sustained  defendant's  motion  to 
change  to  Ringgold  county."  Therefore  the  "plaintiff  re- 
fused to  plead  further,"  etc.  The  case  should  l>e  determined 
here  as  the  parties  saw  fit  to  present  it  to  the  court  below. 
As  the  motion  was  treated  as  a  demurrer  involving  the  mer- 
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its  in  the  District  Court  it  will  so  be  done  here.  It  there- 
fore follows  that  an  appeal  lies  and  the  motion  must  be  over- 
ruled. 

II.  The  bond  was  conditioned  "that  the  said  A.  J.  Wil- 
son shall  appear  and  answer  said  indictments  and  abide  the 
2.  practice:    orders  and  judgments  of  said  court  and  not  de- 

yenue  In  ac-  .  i  i  »     i  .  .     i 

tiononap-      part  Without  leave  ot  the  same,  or  it  the  said 

pearance  -^  ' 

^^^'  A.  J.  Wilson  fail  to  perform  either  of  these  con- 

ditions we  will  pay  the  State  of  Iowa  the  sum  of  twenty-seven 
hundred  dollars.  A  recovery  upon  this  bond  must  be  had 
if  at  all  because  the  defendant  therein  undertook  that  Wil- 
son would  appear  in  the  District  Court  of  Lucas  county  and 
abide  its  rulings.  The  case,  therefore,  in  no  manner  differs 
from  one  where  the  bond  in  terms  provided  the  person  in- 
dicted should  appear  in  a  county  other  than  that  in  which 
the  indictment  is  found.  The  Code,  section  4599,  provides  the 
action  on  such  "  undertaking  must  be  in  the  court  in  which 
defendant  was  or  would  have  been  required  to  appear  by  the 
undertaking."  Now,  as  a  recovery  must  be  had,  if  at  all,  be- 
cause of  the  failure  of  the  person  indicted  to  appear  in  Lucas 
county,  we  think  the  action  under  the  statute  must  be 
brought  in  that  county,  and  it  was  so  held  in  Decatur  County 
V.  Maxwell,  26  Iowa,  398.  The  statute  is  the  same  now  as 
it  was  when  that  case  was  determined.  It  follows  the  court 
erred  in  sustaining  the  motion  to  change  the  place  of  trial. 

Krvebsed. 
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State  v.  Connoe. 

1.  Criminal  Law:  assault  with  intent  to  cosocit  hanslauohtbr. 

The  defendant  being  on  trial  on  an  indictment  for  an  assault  with  in- 
tent to  commit  murder,  held  that  it  was  not  error  for  the  court  to  in- 
struct the  jury  that  upon  certain  conclusions  as  to  the  evidence  they 
would  be  justified  in  finding  the  defendant  guilty  of  an  assault  with  in- 
tent to  commit  manslaughter — the  lesser  crime  being  necessanly  in- 
cluded in  the  greater,  following  State  v.  White,  45  Iowa,  325. 

2.  Instraotions:  pbactice.    It  is  not  error  to  refuse  to  give  an  instruc- 

tion asked  when  another  instruction  given  to  the  jury  by  the  court 
covers  substantially  the  same  ground. 

Appeal  from  Wapello  District  Court 
Thursday,  Septembeb  21. 

The  defendant  was  indicted  for  the  crime  of  an  assault 
upon  one  Ryan  with  intent  to  commit  murder,  and  was  con- 
victed of  an  assault  with  intent  to  commit  manslaughter. 
Judgment  having  been  rendered  upon  the  verdict  he  appeals. 

H.  B.  <&  Z.  C.  HenderaJwtty  for  appellant. 

Smith  MoPherson  Attorney-general^  for  the  State. 

Adams,  J. — I.  The  court  gave  an  instruction  in  these 
words:  "If  you  find  from  the  evidence  that  the  defendant  at 
the  time  and  place  charged  in  the  indictment  unlawfully  as- 
saulted said  Kyan  with  a  pistol  and  shot  him  in  the  breast, 
and  you  further  find  that  said  assault  was  made  upon  reason- 
able provocation  in  the  heat  of  blood,  but  without  malice,  and 
without  legal  excuse,  and  with  the  intent  to  kill,  then  you 
would  be  justified  in  finding  the  defendant  guilty  of  an  as- 
sault with  intent  to  commit  manslaughter."  The  giving  of 
this  instruction  is  assigned  as  error. 

The  question  presented  received  a  very  careful  considera- 
tion in  State  v.   White^  45  Iowa,  325.     Without  claiming 
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that  the  decisions  are  uniform,  or  that  the  objections  urged 
by  the  learned  counsel  for  the  appellant  are  without  weight, 
we  have  to  say  that  we  see  no  suflScient  reason  for  depart- 
ing from  the  rule  adopted;  and  the  instruction  must  be  ap- 
proved. 

II,  The  defendant  asked  the  court  to  give  an  instruction 
in  these  words:  "The  burden  of  proof  is  upon  the  State  to 
show,  from  the  circumstances  attending  the  commission  of 
the  offense,  th&t  the  defendant  did  not  act  in  self  defense,  and 
if  the  jury  have  a  reasonable  doubt  on  this  question  the  de- 
fendant is  entitled  to  that  doubt,  and  your  verdict  should  be 
not  guilty."  This  instruction  the  court  refused  to  give,  and 
the  refusal  is  assigned  as  error. 

In  our  opinion  the  eleventh  instruction  given  by  the  court 
in  respect  to  self  defense  covered  substantially  the  one  asked. 
That  instruction  is  in  these  words:  "If  you  find  from  the 
evidence  that  the  defendant  acted  in  self  defense,  or  if  after 
considering  all  the  evidence  you  have  a  reasonable  doubt  as 
to  whether  he  acted  in  self  defense  or  not,  you  should  acquit." 

Had  the  instruction  asked  been  given  the  result  could  not 
have  been  different.  The  jury  must  have  believed  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant  did 
not  act  in  self  defense.  He  suffered  nothing  by  a  failure  to 
instruct  more  specifically  in  regard  to  the  burden  of  proof. 

We  see  no  error  in  the  rulings  of  the  court,  and  the  judg- 
ment must  be 

Affibmed.    . 
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1.  Contract:  mistake:  equitable  belief.  If,  after  making  on  agree- 
ment, in  the  process  of  redudng  such  agreement  to  a  written  form,  the 
writing,  by  means  of  a  mistake  of  the  law,  or  rather  a  mistake  as  to  the  ^ 
legal  effect  of  the  language  used,  fails  to  express  the  contract  which  the 
parties  actually  entered  into,  equity  will  interfere  to  reform  it  or  prevent 
its  enforcement,  to  the  same  extent  as  if  the  failure  of  the  writing  to  ex- 
press the  real  contract  was  caused  by  a  mistake  of  fact^  following  Nowlin 
V.  Pyne,  47  Iowa,  293;  and  Stafford  v.  FeUers,  55  Iowa,  484;  and  dis- 
tinguishing Moorman  r.  Collier,  32  Iowa,  138;  Glenn  v.  Statler,  42 
Iowa,  107,  and  Gerald  v.  Elley,  45  Iowa,  322. 

2. : : :  rule  applied.    In  this  case  plaintiff  leased 

certain  buildings  to  defendant  with  the  mutual  understanding  that,  in 
case  the  buildings  were  destroyed,  defendant  should  be  released  from 
further  liability  for  rent,  and  they  were  advised  that  the  language  used 
in  the  written  lease  properly  expressed  their  agreement,  which,  as  a  mat- 
ter of  law,  it  did  not.  The  buildings  were  destroyed  by  a  tornado,  and 
plaintiff's  assignee  sued  for  the  rent  accruing  after  such  destruction: 
Held  that  the  written  lease  did  not  express  the  contract  of  the  parties 
and  that  plaintiff  could  not  recover. 

Appeal  from  DeB  Moines  DiBtriot  Cowrt. 

Thursday,  September  21. 

Action  on  a  written  lease  to  recover  amount  claimed  to  be 
due.  One  Ronaldson,  was  the  lessor,  and  he  assigned  the 
lease  to  the  plaintiff. 

The  defendant  pleaded  an  equitable  defense  and  alleged 
the  agreement  was,  in  case  the  buildings  were  destroyed,  the 
lease  should  terminate  and  he  be  released  from  the  payment 
of  rent,  and  that,  in  reducing  the  contract  to  writing,  such 
provision  was  by  mistake  omitted,  and  he  asked  that  it  be  re- 
formed so  as  to  express  the  true  contract.  Trial  to  the  court, 
judgment  for  the  plaintiff,  and  defendant  appeals. 

John  C.  Power^  for  appellant. 

Kelley  i&  Cooper  and  Overton  dk  Marble^  for  appellee. 
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Seeyebs,  Ch.  J. — ^Tbe  lease  was  executed  in  April,  1874, 
and  was  for  the  period  of  three  years.  It  will  be  conceded 
the  defendant  agreed  to  pay  a  named  sum  per  annum  for  the 
use  of  tlie  premises.  The  buildings  leased  were  destroyed 
by  a  tornado  before  the  expiration  of  the  lease. 

The  evidence,  without  contradiction,  shows,  that  "in  case 
the  premises  were  destroyed  by  fire  or  otherwise,  the  lease 
should  be  terminated  and  Eoot  released  from  payment  of 
rent."  After  the  lease  was  written,  but  before  it  was  execu- 
ted, the  lessor  and  lessee  asked  a  party  as  to  tlie  meaning  of 
the  lease  as  written,  and  the  defendant  desired  to  know 
whether  the  language  employed  would  release  liim  from  the 
payment  of  rent  if  the  buildings  were  destroyed.  The  opin- 
ion was  expressed  by  the  party  asked  that  such  would  be  the 
case,  whereupon  the  lessor  said  "it  was  his  express  under- 
standing  that  the  term  'unavoidable  accident'  covered  all  loss 
by  fire  or  otherwise,  and  such  accident  would  terminate  the 
lease."  The  defendant  replied,  if  that  was  "his  understand- 
ing and  agreement  he  was  satisfied."  Such  being  the  uncon- 
tradicted evidence,  the  court  must  have  found  as  a  matter  of 
law  that  the  lease,  under  the  circumstances  above  stated,  could 
not  be  reformed,  and  the  single  question  to  be  determined  is 
whether  the  court  erred. 

There  is  no  doubt  as  to  what  the  contract  in  fact  was,  and 
it  is  equally  clear  the  writing  does  not  express  such  contract. 
The  former  preceded  the  latter.  The  writing,  therefore,  is 
merely  evidence  of  what  the  contract  was.  The  rule  un- 
doubtedly is  where  the  parties,  in  the  absence  of  fraud,  mis- 
take, or  other  equitable  circumstances,  have  made  an  agree- 
ment and  the  writing  expresses  such  agreement  as  it  wao  un- 
derstood and  designed  to  be  made,  that  parol  evidence  cannot 
be  introduced  for  the  purpose  of  varying  the  contract  as  ex- 
pressed in  the  writing.  "But  if,  after  making  an  agreement, 
in  the  process  of  reducing  such  agreement  to  a  written  form, 
the  writing,  by  means  of  a  mistake  of  the  law,  fails  to  express 
the  contract  which  the  parties  actually  entered  into,  equity 
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will  interfere  to  reform  it  or  prevent  its  enforcement,  to  the 
same  extent  as  if  the  failure  of  the  writing  to  express  the  real 
contract  was  caused  by  a  mistake  of  fact  In  this  instance 
there  is  no  mistake  as  to  the  legal  import  of  the  contract  ac- 
tually made,  but  the  mistake  of  the  law  prevents  the  real  con- 
tract from  being  embodied  in  the  written  instrument."  Pome- 
roy  on  Contracts,  §  §  234,  237  and  authorities  cited  in  notes. 
Nowlin  V.  Pyne.  47  Iowa,  293;  Stafford  v.  Fetters,  65  Id., 
484. 

The  action  in  Moorman  cfe  Green  v.  Collier  et  al.j  32  Iowa, 
138,  was  at  law  and  no  equitable  defense  was  pleaded.  In 
Glenn  cfe  Pryce  v.  Statler^  42  Iowa,  107,  the  bond  was  the 
contract,  or  if  this  be  not  so,  there  was  a  conflict  in  the  evi- 
dence  as  to  the  character  of  the  bond  that  was  to  be  prepared 
and  executed,  and  in  Gerald  v.  Elley^  45  Iowa,  322,  there 
was  no  contract  that  the  incumbrances  should  be  exempted 
from  the  operations  of  the  deed. 

For  the  reasons  thus  briefly  stated  the  cases  cited  arc  dis- 
tinguishable from  the  one  before  the  court.  Upon  equitable 
principles  it  would  seem  that  no  contract  to  which  the  par- 
ties did  not  understandingly  assent  should  be  enforced. 

It  is  true,  in  the  case  before  the  court,  the  parties  did  assent 
to  and  execute  the  lease,  but  it  does  not  express  the  contract 
actually  made.  This  occurred  because  of  a  mistake  in  relation 
to  the  meaning  the  law  attaches  to  the  words  embodied  in 
the  writing.  The  legal  import  of  the  contract  in  fact  entered 
into  was  understood.  In  this  respect  there  was  no  mistake. 
Had  there  been,  tliis  would  have  been  a  mistake  of  law  which 
equity  cannot  relieve.  The  mistake  was  in  knowing  the 
meaning  which  the  law  attaches  to  the  words  employed.  To 
our  minds  this  can  hardly  be  said  to  be  a  mistake  of  law, 
because  the  parties  failed  to  use  the  words  intended.  It  is 
their  intention  ujion  whicli  the  rule  that  relief  can  be  had  in 
equity  is  based.  Now  in  the  case  before  us  the  parties  never 
intended  to  enter  into  the  contract  set  forth  in  the  writing. 
The  mistake  was  one  of  fact  in  failing  to  use  apt  words  to  ex- 
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press  their  intent.  The  apparent  conflict  in  the  adjudicated 
cases  is  largely  caused  by  the  difficulty  in  ascertaining  from 
the  evidence  what  was  the  real  intent.  That  is,  whether  the 
import  of  the  contract  had  been  reduced  to  writing.  This  it 
is  the  province  of  equity  to  ascertain.  In  the  case  before  the 
court  we  do  not  tliink  the  lease  expresses  the  intention  and 
contract  of  the  parties.  It  therefore  follows  that  the  court 
erred  in  refusing  to  grant  the  relief  asked  of  the  defendant. 

Keversed. 


The  State  v.  Quinton. 

59  ggjn       1.  Bastardy:  verdict:  evidence  to  support   This  court  cannot  say 
W2  132)  that  the  court  below  erred  in  refusing  to  set  aside  the  verdict  of  a  jury 

in  a  bastardy  case,  wheiti  a  similar  verdict  had  been  found  on  a  former 
triali  and  where  nothing  appears  to  indicate  that  the  jury  was  infloonoed 
by  passion  or  prejudice,  notwithstanding  tlie  preponderance  of  the  evi- 
dence may  have  been  in  favor  of  the  defendant. 

2.  — ■ :  jury:  misconduct  op:  evidbnceof.  An  affidavit  of  an  at- 
torney in  a  bastardy  case  to  the  effect  that  certain  members  of  the  jury 
told  him  that,  in  arriving  at  their  verdict,  they  considered  the  resem- 
blance between  the  child,  which  was  in  court  but  not  in  evidence,  and 
the  defendant,  is  hearsay  evidence,  and  is  not  to  be  considered. 

Appeal/rom  Zee  District  Court. 

TnuBSDAT,  September  21. 

Tins  action  was  brought  upon  the  complaint  of  one  Chris- 
tina Halbasch  to  charge  the  defendant  as  the  father  of  a 
bastard  child.     There  was  a  trial  to  a  jury,  and  verdict  and 
judgment  were  rendered  against  the  defendant,  who  now  ap 
jieals  to  this  court. 

Casey  <&  Casey j  for  appellant. 

Smith  MePhersoTiy  AUomey-^eneraly  for  the  State. 
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Adams,  J. — I.  The  defendant  assigns  as  error  that  the 
verdict  is  not  supported  by  the  evidence.  But  the  com- 
plainant testifies  positively  that  the  defendant  was  the  father 
of  the  child.  And  while  several  facts  were  shown  tending 
greatly  to  impair  the  complainant's  credibility,  and  while  the 
defendant  testifies  positively  that  he  was  not  the  father  of 
the  child,  and  never  had  sexual  intercourse  with  the  com- 
plainant, we  see  vjery  little,  if  anything,  to  indicate  that  the 
jury  was  influenced  by  passion  or  prejudice.  It  may  be  that 
there  was  a  preponderance  of  evidence  in  favor  of  the  defend- 
ant. The  court  below,  it  appears,  in  passing  upon  the  motion 
for  a  new  trial,  stated  that  such  was  his  opinion.  But  it  ap- 
pears that  he  did  not  regard  the  preponderance  such  as  to 
justify  him  in  setting  aside  the  verdict,  and  especially  as 
there  had  been  a  former  trial  resulting  in  a  verdict  of  the 
same  kind.     We  cannot  say  that  the  court  erred. 

II.  The  defendant  alleges  that  the  jury  was  guilty  of  mis- 
conduct in  that  they  allowed  their  virdict  to  be  determined 
by  a  supposed  resemblance  between  the  child  and  the  defend- 
ant, when  the  child  was  not  introduced  in  evidence,  but  was 
merely  casually  seen  by  the  jurors,  or  some  of  them,  while 
sitting  in  the  court  room.  The  motion  for  a  new  trial  was 
based  in  part  upon  this  ground,  and  supported  by  an  affidavit 
of  D.  N.  Sprague  who,  it  appears,  was  one  of  the  attorneys 
engaged  in  the  trial  of  the  case. 

The  affidavit  was  to  the  effect  that  he  was  told  by  several 
of  the  jurors  that  the  subject  of  the  child's  resemblance  to  the 
defendant  was  discussed  by  the  jury,  and  that  some  of  them 
thought  it  was  such  as  to  justify  a  finding  against  the  de- 
fendant. 

Whether  this  misconduct,  if  properly  shown,  was  such  as 
to  justify  us  in  setting  aside  the  verdict,  we  need  not  deter- 
mine. The  only  evidence  before  us  is  as  to  what  some  of  the 
jurors  told  Sprague.  The  evidence,  we  think,  comes  under 
the  objection  of  being  hearsay  evidence,  and  is  not  entitled 
to  be  considered.     We  think  that  the  judgment  must  be 

Affirmed. 
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Lows  Bros.  &  Co.  v.  TouNa. 

1.  Evidenoe:  becbipt:  explaikbd  bt  parol.    A  writing:  which  ia  both 

a  receipt  and  a  contract  may,  to  far  as  it  is  a  receipt,  be  explained  by 
parol  testimony. 

2.  Praotioe:  bzahikation  of  ititnbssbs:  disobbtion  of  coubt.    The 

latitude  to  be  allowed  in  the  examination  of  witnesses  depends  larj^y 
on  the  circumstances  of  the  case  and  rests,  to  some  extent  at  least,  in 
the  discretion  of  the  court.  In  tins  case,  where  the  witness  introduced 
by  plaintiff  indicated  a  strong  purpose  to  sustain  the  validity  of  the 
transaction  on  which  plaintiff  relied,  held  no  error  to  allow  great  latitude 
in  cross-examination. 

3.  Contraot:  illegal  considebation:  gahblino  on  boabd  of  trade. 

The  court  instructed  the  jury  in  substance  that  the  plaintiffs  could  not 
establish  title  to  the  cam  in  suit  through  the  receipts  in  question,  if 
they  were  issued  to  pay  losses  which  the  maker  of  the  receipts  might 
suffer  in  the  purchase  and  sale  of  commodities,  wherein  it  was  not  the 
purpose,  intention  or  expectation  of  either  of  the  parties  that  such  pur- 
chases or  sales  should  be  actually  consummated  by  deUyery  or  receipt 
of  the  thing  purchased  or  sold,  but,  on  the  contrary,  it  was  the  purpose 
of  all  the  parties  that  the  same  should  be  settled  by  the  payment  of  the 
diffSsrenoe  between  the  purchase  or  selling  price  and  the  market  price  at 
the  time  of  settlement,  and  that  the  receipts,  if  so  issued,  were  void; 
heldt  correct,  and  in  accord  with  Pixleif  v,  Boynion,  79  111.,  351. 

4.  Evidenoe:  intention  proved  bt  conduct.     Where  the  question 

was  whether  or  not  certain  transactions  between  the  parties  were  in- 
tended by  them  to  be  in  the  nature  of  gambling:  heldf  that  the  jury 
was  authorized  to  find  the  intention  of  the  parties  by  the  coarse  of  deal- 
ing between  them. 

Appeal  from  Benton  District  Court. 

Fbiday,  September  22. 

The  plaintiffs  bring  this  action  for  the  alleged  conversion 
by  the  defendant  of  nearly  thirteen  thousand  bushels  of  com, 
which  the  plaintiffs  claim  they  purchased  from  one  J.  C. 
Pike.  The  plaintiffs  base  their  title  to  the  grain  upon  cer- 
tain receipts  which  are  claimed  to  be  warehouse  receipts. 
The  defendant  denies  generally  the  allegations  of  the  petition 
and  alleges  that  the  grain  in  question  was  purchased  in  his 
name,  with  money  furnished  by  him  to  Pike.     The  answer 
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further  alleges,  among  other  things,  that  1 
question  were  made  by  Pike  to  the  plaintij 
mutual  understanding  and  purpose  that 
and  evidence  a  mere  lien  upon  the  corn  to 
issory  notes  for  $1,000  each,  made  con  ten 
the  instruments,  and  that  the  notes  and  th< 
them  were  given  for  loans  already  made,  i 
that  should  thereafter  be  sustained  by  Pil 
bling  transactions  in  various  commodities, 
iffs  had  carried  on^  and  were  to  carry  on,f( 
city  of  Chicago.  The  jury  returned  a  j 
the  defendant,  and  also  found  specially  tin 
upon  the  board  of  trade  of  Chicago,  by  j 
Pike,  were  gambling  transactions.  The  n 
was  overruled,  and  judgment  was  rendere< 
for  costs.     The  plaintiffs  appeal. 

Nicholls  (&  Burnham^  for  appellants, 

Oilohrist  c6  HaineSy  for  appellee. 

Dat,  J. — I.  The  plaintiffs  claim  the  t 
question  under  four  papers  claimed  to  be  \ 
Two  of  these  papers  are  as  follows : 

*^  Vinton,  Iowa, 

"I  have  this  day  received  and  agree  to  '. 
as  the  agent  of  Lowe  Bros.  &  Co.,  of  Ch 
thousand  bushels  of  No.  2  corn,  which  is 
on  lot  number  2,  the  cribs  being  marked  ^ 
Co.,  and  to  be  shipped  to  them  or  their  orde 
1880.  And  I  agree  to  keep  said  cribs  i 
to  notify  Lowe  Bros.  &  Co.,  immediately 
or  interference  with  said  corn.  For  all  ( 
have  received  full  compensation. 

The  other  two  papers  are  identical  with 
that  they  arc  dated  July  2,  1880,  and  sp< 
shall  be  shipped  during  the  month  of  Au 
iffs  introduced  J.  C.  Pike  and  proved  by  1 
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of  the  instruments  are  not  in  liis  handwriting,  but  that  the 
signatures  are  liis.  The  instruments  were  then  read  in  evi- 
dence. Tlie  plaintiffs  then  recalled  I'ike,  who  testified  in 
substance  that  he  owned  the  cribs  in  which  the  com  was 
stored,  and  the  premises  upon  which  they  were  situated; 
that  there  were  about  20,000  bushels  of  com  in  the  cribs 
when  the  April  receipts  were  executed,  and  the  same  quantity 
when  the  July  receipts  were  executed;  that  he  shipped  about 
7,000  or  8,000  bushels  to  plaintiffs,  and  left  the  balance  in 
the  possession  of  one  Westcutt,  with  the  directions  to  shell 
and  ship  to  the  plaintiffs. 

Upon  cross  examination  Pike  stated,  without  objection, 
that  at  the  time  he  executed  the  receipts  he  was  the  owner  of 
the  com;  that  he  was  owing  Lowe  Bros.  &  Co.  some,  and 
wanted  some  money,  and  he  asked  them  by  letter  if  they 
could  use  those  receipts,  and  they  replied  they  could,  and 
they  were  executed  and  delivered  to  them.  He  was  then 
asked  to  state  all  about  the  circumstances  under  which  the 
receipts  and  notes  were  executed.  This  question  was  objected 
to  as  not  being  cross-examination,  and  as  incompetent,  the 
receipts  being  the  best  evidence.  The  objection  was  over- 
ruled, and  the  witness  in  answer  to  this  and  other  questions, 
also  objected  to,  testified  substantially  as  follows:  "I  think 
that  when  I  spoke  to  Lowe  Bros.  &  Co.  about  these  receipts, 
and  asked  them  if  they  could  use  them,  they  said  they  could, 
and  the  receipts  were  signed  and  delivered.  There  was  no 
particular  arrangement  about  the  price  of  the  com,  only  as  it 
was  computed  by  the  amount  of  money  and  the  amount  of 
com.  I  sent  some  of  the  com  to  Lowe  Bros.  &  Co.  that  was 
in  the  cribs  at  the  time  I  executed  the  receipts  to  them,  and 
they  sent  me  returns  for  it,  and  gave  me  credit  for  it.  They 
never  actually  paid  me  any  money  on  this  corn  that  I  re- 
member. I  was  indebted  to  them  at  that  time.  I  can't 
remember  how  much.  They  never  demanded  security  of  me 
before  that  time,  and  don 't  know  that  they  desired  it.  The 
way  they  came  to  send  me  the  receipts  was  that  I  asked  them 
if  they  could  use  the  receipts  for  what  I  was  indebted  to  them, 
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and  I  wanted  some  money.  The  notes  wer 
money  and  indebtedness.  The  indebtedness 
receipts  were  given  was  for  losses  made  in  c 
in  Chicago.  The  notes,  together  with  crib  re< 
they  secured  the  notes,  were  given  to  secure 
Co.  for  moneys  that  they  should  advance  foi 
deals  in  Chicago.  The  indebtedness  was  mad 
ported  to  be,  on  the  face  of  them,  sales  and  p 
rious  commodities  on  the  board  of  trade.  In  1 
tracts,  which  purport  to  have  been  made,  th 
bought  or  sold  for  future  delivery.  When  1 
none  of  the  property  sold  was  ever  oflFered  o: 
I  know  of."  The  plaintiflEs  objected  to  all  of 
on  the  ground  above  stated. 

1.     The  plaintiifs  evidently  introduced  the 
purpose  of  establishing  the  allegations  in  th 
,  ««^  «^      they  owned  the  corn  in  question. 
pSfned  by^*  did  own  it  or  not  depends  upon  th 
transactions  evidenced  in  part  b 


parol. 


It  is  clear  that  the  transactions  may  have 
with  such  circumstances  as  to  render  them  ir 
ceipts  merely  indicate  that  Pike  held  the  amo 
ferred  to,  as  the  agent  of  the  plaintiffs,  and  a 
to  them.  The  receipts  do  not  disclose  the  circu 
which  the  grain  was  received.  It  is  proper  tc 
circumstances  in  order  to  determine  the  true  - 
transaction.     A  receipt  is  always  susceptible 

In  so  far  as'  the  receipt  partakes  of  the  natu 
to  ship  the  grain,  the  evidence  offered  does  e 
tradict  it.  The  testimony  introduced  violates 
dence.     It  was  therefore  competent. 

2.  It  depends  largely  upon  the  circumstar 
and  rested,  to  some  extent,  at  least,  in  the  dj 
3.PBACT1CS:   court,  whether  it  was  proper  to 

examination     .     ,.  ,       ,i  .      ^. 

of  witnesses:  testimony  by  the  cross-exammatio 

discretion  of  ,  "^  ,   .        , 

court.  plamtms  complain  that  the  testira 
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from  Pike  upon  cross-examination  and  in  answer  to  leading 
questions.  But  Pike  was  introduced  as  a  witness  by  the 
plaintiffs.  Tliey  had  conducted  a  number  of  transactions  for 
him,  as  members  of  the  board  of  trade  of  Chicago,  and  his 
testimony  taken  all  together  indicates  a  strong  purpose  to 
sustain  the  validity  of  the  transaction  with  them  which  is 
now  in  question.  Under  such  circumstances  the  court  may 
properly  allow  great  latitude  in  examination.  Under  the 
circumstances  we  think  the  court  did  not  commit  any  sub- 
stantial error  in  allowing  this  testimony  to  be  introduced  by 
way  of  cross-examination. 

II.     Ap])ellants  assign  as  error  the  giving  of  the  following 
instructions: 

"  9.     Hence  if  you  believe  from  evidence  that  J.  C.  Pike, 
for  the  purpose  of  raising  in  advance,  by  way  of  credit  with 
3  coKTRACT-  P^^^^^iffsj  money  with  which  to  pay  losses  said 
siderotSn'     P^^^  might  in  the  future  suffer  in  the  purchase 
KarSfof  ^^    ^^^  ^*^®  ^^  grain  and  other  commodities,  made 
trade.  ^j|.j^  ^^  through  plaintiffs,  wherein  it  was  not  the 

purpose,  intention  or  expectation  of  either  of  the  parties  to 
such  purchase  or  sale  that  such  purchases  or  sales  should  be 
actually  carried  out  or  consummated  by  actual  delivery  or 
receipt  of  the  thing  purchased  or  sold;  but,  on  the  contrary, 
if  it  was  the  purpose  of  all  the  parties  thereto  that  the  same 
should  and  would  be  settled  and  adjusted  by  the  payment  of 
the  difference  between  the  purchase  or  selling  price  and  the 
market  price  at  the  time  of  settlement,  executed  and  delivered 
said  written  instruments  in  evidence,  and  dated  respectively 
April  26, 1880,  and  July  2,  1880,  then  you  are  instructed 
that,  though  said  money  so  raised  by  said  Pike  was  by 
plaintiffs  actually  used  in  settling  and  adjusting  or  closing 
out  such  purchases  and  sales,  said  instruments  are  void,  and 
plaintiffs  cannot,  through  them,  establish  title  to  com  therein 
mentioned,  and  cannot  recover  in  this  action,  and  your  ver- 
dict will  be  for  defendant. 

"10.     On  this  subject  you  are  further  instructed  that,  as  a 
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question  of  fact,  you  will  determine  whether  the  parties  to 
said  contract  for  the  purchase  or  sale  of  the  various  commod- 
ities, if  such  contracts  were  made,  really  meant  and  intended 
to  purchase,  receive  and  pay  for,  or  sell,  deliver  and  collect, 
the  price  of  the  very  commodities  purporting  to  have  been 
bought  and  sold.  If  they  did  not,  every  such  contract  was  a 
gambling  transaction  and  void,  and  no  rights  can  be  founded 
thereon." 

Oounsel  for  appellants  construe  this  instruction  to  mean 
that  if  any  of  the  parties  acted  in  bad  faith  the  transaction  is 
invalid,  and  insists  that  the  jury  should  have  been  instructed 
that  if  Lowe  Bros.  &  Co.  acted  in  good  faith,  the  transaction 
as  to  them  was  not  a  gambling  transaction.  The  instructions, 
taken  together,  are  not  fairly  susceptible  of  the  construction 
placed  upon  them  by  appellants'  counsel.  The  ninth  instruc- 
tion clearly  directs  the  jury  that  the  plaintiffs  cannot  es- 
tablish title  to  the  corn  in  suit,  through  the  instruments  in 
question,  if  they  were  issued  to  pay  losses  which  Pike  might 
suffer  in  the  purchase  and  sale  of  commodities,  wherein  it 
was  not  the  purpose,  intention  or  expectation  of  either  of  the 
parties  that  such  purchases  or  sales  should  be  actually  con- 
summated by  delivery  or  receipt  of  the  thing  purchased  or 
sold,  but,  on  the  contrary,  it  was  the  purpose  of  all  the  par- 
ties that  the  same  would  be  settled  by  the  payment  of  the 
difference  between  the  purchase  or  selling  price  and  the  mar- 
ket price  at  the  time  of  settlement.  This  instruction  is  fully 
in  accord  with  the  doctrine  announced  in  Pixley  v,  Boy^iton^ 
79  Ills.,  351,  cited  and  relied  upon  by  the  appellants. 

The  tenth  instruction  must  be  considered  in  connection 
with  the  nintli,  and  when  so  considered,  the  doctrine  which 
it  announces  is  not  objectionable. 

IIL  Appellants  assign  as  error  the  giving  of  the  follow- 
ing instruction: 

"But  if  you  believe  from  the  evidence  that  said  Pike  was 
a  warehouseman,  wharfinger,  or  engaged  in  storing  property 
for  others,  and  if  you  believe  that  the  com  in  controversy 
Vol.  LIX— 24 
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was  at  tlie  date  of  said  instrument  in  Pike's  possession,  and 
owned  by  him  and  stored  in  his  cribs,  and  if  you  further  be- 
lieve that  the  said  Pike  issued  and  executed  to  plaintiffs  said 
instruments  or  receipts  as  security  for  loans  and  advances  of 
money  then  or  theretofore  made  or  to  be  made  by  plaintiffs 
to  said  Pike,  then  in  law  such  instruments  are  not  warehouse 
receipts  in  the  specific  and  appropriate  sense  of  the  term,  but 
the  transaction  is  one  of  giving  a  lien  in  the  nature  of  a  chat- 
tel mortgage,  and  in  order  that  it  may  be  valid  as  such,  there 
must  not  only  be  a  legal  consideration,  but  the  com  upon 
which  the  lien  purports  to  be  given  must  be  separate  and 
identified,  and  if  you  find  that  such  receipts  were  given  as  a 
lien  only,  and  that  the  amounts  of  corn  therein  described 
were  not  set  apart  from  all  similar  property  in  bulk  or  mass, 
with  which  it  was  mixed,  if  that  be  found  by  you,  then  no 
title  to  the  designated  number  of  bushels  passed  as  security  for 
the  advances  made  or  to  be  made,  and  no  lien  was  created.'' 
Appellants  claim  that  the  written  instruments  involved  in 
this  case  are  either  warehouse  receipts  in  the  appropriate 
sense  of  the  term  or  else  they  are  of  no  validity  whatever. 
In  support  of  this  position  appellants  cite  and  rely  upon  the 
case  of  Sexton  <&  Abbot  v.  Chaham^  53  Iowa,  181  (195).  "We 
do  not  deem  it  necessary  to  the  disposition  of  this  case  to  de- 
termine the  question  raised  upon  this  instruction.  The  jury 
found  specially  that  the  transactions  upon  the  board  of  trade 
of  Chicago,  by  plaintiffs,  for  J.  0.  Pike,  were  gambling  trans- 
actions. The  transfer  of  the  grain  to  plaintiffs,  whether  in 
payment  of,  or  as  security  for,  a  liability  growing  out  of  a 
gambling  transaction  was  invalid  and  without  consideration, 
and  it  becomes  immaterial  to  inquire  whether  a  mere  lien 
could  be  created  by  the  instruments  in  question.  See  Pick- 
ering v.  Croaej  79  111.,  328;  Gregory  v.  Wendell,  39  Mich., 
337;  Bumely  v.  Berry ^  63  Me.,  570;  Brua^a  Appeal,  55  Pa. 
St.,  294;  Barnard  v.  BackhanSj  9  X.  W.  Rep.,  595;  Kirkpat- 
rick  V,  Bonsall,  72  Pa.  St.,  155;  In  re  John  Chreen,  7  Bissell, 
338. 
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IV.  It  is  claimed  that  the  finding  of  the  jury  that  the 
transaction  on  the  board  of  trade  of  Chicago  by  plaintiflfe 
4.  bvidekce:  for  J.  C.  Pike  were  gambling  transactions,  is  al- 
ptovedby       together  without  support  in  the  evidence.     The 

conduct.  °      ,  ^^  , 

question  was  submitted  to  the  jury  under  proper 
instructions.  It  appears  quite  clearly  from  the  testimony 
that  Pike  neither  expected  to  deliver  nor  receive  the  com- 
modities sold  or  purchased,  but  that  he  simply  expected  to 
receive  or  pay  the  differences  in  price,  upon  final  settle- 
ment. There  is  no  direct  testimony  that  the  plaintiffs  had 
the  same  intention.  It  does  appear,  however,  that  settle- 
ments were  usually,  if  not  always,  made  either  by  paying  or 
receiving  the  differences  in  price.  The  articles  sold  or  pur- 
chased were  not  in  fact  delivered.  The  jury  was  authorized 
to  find  the  intention  of  the  plaintiffs  by  the  course  of  deal- 
ing between  the  parties.  The  verdict  in  our  opinion  can- 
not be  disturbed  as  unsupported  by  the  testimony. 

Affirmed. 


Raymond  v.  Morrison  et  al. 

1.  Jndgnoient:  in  bankruptct:  not  collaterally  attacked.    The 

appointment  of  one  bh  provisional  assignee  of  a  bankrupt  by  a  court  hav- 
ing jurisdiction,  though  irregular  and  erroneous,  is  not  void,  and  cannot 
be  attacked  in  a  collateral  proceeding. 

2.  Conveyance:  quitclaim  deed:  rights  of  grantee.    A  grantee 

who  takes  real  estate  by  a  quitclaim  deed  only  cannot  be  regarded  as  a 

good  faith  purchaser,  and  is  not  entitled  to  protection  as  against  prior 

equities  of  which  he  had  no  notice,  but  one  who  takes  from  such  grantee 

_  .^.^  by  a  warrantee  deed,  in  good  faith  and  without  notice  of  such  equities, 

^  i  will  be  protected. 

f   '^     T^  ^-  Evidence:  fraud:  burden  of  proof.    The  burden  of  proof  to  show 

■^  J    ^;  had  faith  is  on  him  who  alleges  it,  and  held  that  the  evidence  in  this 

S'  X?  <^  case  was  not  sufficient  to  establish  bad  faith  on  the  part  of  plaintiff's  as- 

^^  ^  y/'  signee.    His  conduct  was  consistent  with  an  honest  purpose  and  a  dis- 

?    f   ^  honest  purpose  should  not  be  presumed. 

i,^^^/f  ^'  " *  ov  adyersb  possession:  payment  of  taxes  not.    The  pay- 

'%/£/  '    "'  '     ' ■'      ' 


^/W  oonofit. 


ment  of  taxes  on  a  tract  of  land  is  not  evidence  of  the  adverse  posses- 
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Appeal  from  Poweshiek  District  Court. 

Fbidat,  Septembsb  22. 

Action  to  foreclose  a  mortgage,  jadgment  for  the  plaintiff, 
and  defendant  and  intervenor  appeals. 

Clark  <&  Cheshire^  for  intervenor. 

Hedmdn,  Carr  <&  Farmer  and  Ballard  <&  EoH/nsonj  for 
appellant. 

Clark  Vamumj  for  appellee. 

Seevebs,  Oh.  J. — ^The  pleadings  are  quite  lengthy  but  the 
facts  upon  which  the  case  must  be  determined  may  be  briefly 
stated. 

In  1855,  "W.  W.  Welllngham  was  the  owner  of  the  mort- 
gaged premises  and  in  that  year,  as  is  claimed,  he  conveyed 
the  same  to  Hugh  D.  Downey.  This  deed  was  not  filed  for 
record  until  1878.  In  1855,  Downey  conveyed  to  W,  E. 
Spencer,  such  conveyance  having  been  filed  for  record  in 
1856.  In  1877,  Spencer  was  adjudged  a  bankrupt  and  the  in- 
tervenor, Pierce,  appointed  "provisional  assignee  of  the  estate 
and  effects  of  said  Spencer,  with  full  power  and  authority  to 
take  possession  of,  manage  and  control  the  same." 

The  defendant,  Morrison,  paid  the  taxes  on  the  real  estate 
for  the  year  1876,  and  with  this  exception  Spencer  paid  the 
taxes  from  the  time  Downey  conveyed  to  him  antil  1878, 
when  the  taxes  were  paid  by  the  plaintiff.  In  1876,  Well- 
lngham conveyed  the  premises  by  quitclaim  deed  to  the  de- 
fendant, Olark  Yamum,  and  he  within  ten  days  thereafter 
conveyed  by  warranty  deed  to  one  Hastings,  and  the  latter 
to  the  defendant,  Morrison,  by  whom  the  mortgage  sought 
to  be  foreclosed  was  executed.  The  mortgage  and  convey- 
ances last  named  were  all  filed  for  record  in  June,  1876.  At 
the  time  Wellingham  conveyed  to  Varnum  there  was  no  one 
in  possession  claiming  title.     Hastings  sold  and  assigned  the 
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mortgage  to  Varnum  and  the  latter  to  the  plaintil 

fendant,  Morrison,  resists  the  payment  of  the  r 

the  ground  that  he  did  not  obtain  any  title  to  tt 

g^  and  the  intervenor  insists  that  he,  as  assignee  in 

of  Spencer,  is  the  owner  thereof,  and  in  snbstan 
his  title  be  established. 

I.    The  plaintiff  insists,  for  several  reasons,  thii 
not  be  heard  de  novo  in  this  court.     We  do  not 
^^  1.  jxfpoMBUT    cessary  to  determine  such  question. 

TOrt^^  not      iff  also  insists,  and  the  court  below 

Staked.  ^      decreed,  that  the  intervenor,  Pierce,  ae 

assignee,  did  not  have  the  right  to  commence  o 

\^^  his  cross  action,  and  the  same  was  dismissed. 

g[y  we  think  the  court  erred.     The  bankrupt  court  ha 

edly,  jurisdiction  and  power  to  make  an  order  cor 
rt-  estate.     The  order  cannot  be  said  to  be  void  bee 

reA  was  designated  as  provisional  assignee.     Full  po 

fox  thority  was  given  him  to  control  the  property  o1 

,  ^  "^^  rupt.     This  could  not  be  done  in  this  case  in  an 

«5t^  >a^  than  was  done.     The  appointment  of  Pierce  ma 

Szei.\\si.-  irregular  and  erroneous,  but  it  was  not  void, 

yfp^ft^^yvtnYf^  court  was  vested  with  full  jurisdiction  to  make  it 

DX'i^^A?  %to  ^  fore,  cannot  be  attacked  and  set  aside  in  this  col 

ceeding. 
-  II.     It  is  urged  with  great  force  that  Vamur 

,  .    *,    ^  cient  knowledge  to  put  him  on  inquiry  as  to  the 

2.  coxvEY-      from  Wellingham  to  Downey.     W< 
ciaim'deed':    think  this  is  80,  but  it  is  really  immate 
grantee.         he  had  or  not,  because  Varnum  is  no 
^  '"  .  protection  for  the  reason  that  he  held  under  a  qu 

only  and  cannot  be  regarded  as  a  good  faith  pure 
material  question  is  as  to  the  rights  of  Hastings,  1 
and  defendant  Yamum  conveyed  to  Hastings 
deed.  The  latter,  therefore^  is  entitled  to  proteci 
a  good  faith  purchaser  without  notice  of  the  eqi 
intervenor  or  Spencer.     It  is  insisted  that  Hastin 
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cient  knowledge  to  put  him  on  inquiry,  but  we  are  unable  to 
so  find.  Yarnum  and  Hastings  had  known  each  other  for 
some  years.  The  relation  of  attorney  and  client  had  existed, 
and  perhaps  continued  to  exist,  between  them. 

The  purchase  by  Hastings  was  made  within  a  few  days 
after  the  conveyance  was  made  from  Wellingham  to  Yamum. 
8.  EviDENCR :  Thc  prfcc  paid  was  $425,  and  very  shortly  there- 
den  of  proof,  after,  Hastings  sold  to  the  defendant  for  $1,000, 
and  without  recourse  on  him,  sold  and  assigned  the  notes  for 
the  unpaid  purchase-money  amounting  to  $800  to  Yamum. 
The  notes  were  payable  in  two,  three  and  four  years  after 
date  with  ten  per  cent  per  annum.  Yarnum  paid  Hastings 
for  the  notes  $525.  The  foregoing  are  the  material  circum- 
stances tending  to  show  a  frandulent  combination  between 
Yamum  and  Hastings;  opposed  to  which  is  their  positive 
evidence  that  there  was  no  division  of  profits,  and  that  the 
transaction  in  all  respects  was  honest  and  bona  fide.  The 
question  is  whether  Hastings,  prior  to  the  purchase,  had  suffi- 
cient knowledge  of  the  unrecorded  deed  from  Wellingham  to 
Downey  to  put  him  on  inquiry.  He  testifies  he  did  not  have 
any  knowledge  of  such  deed.  There  is  no  evidence  tending 
to  show  he  had,  unless  the  circumstances  above  stated  have 
that  effect.  Up  to,  and  preceding  the  purchase,  there  was 
nothing  in  the  conduct  of  Hastings  which  in  any  just  sense 
can  be  regarded  as  suspicious.  His  conduct  was  consistent 
with  an  honest  purpose.  This  being  so,  a  dishonest  purpose 
should  not  be  presumed.  The  fact  that  Hastings  purchased 
the  land  for  $425  cash,  and  within  a  few  days  thereafter  sold 
for  $1,000,  mostly  on  time,  cannot  be  sufficient  to  charge  him 
with  notice  that  either  his  or  Yarnum's  title  was  bad.  His 
intimacy  with  Yamum  does  not  have  much  significance.  The 
conduct  of  Hastings  after  his  purchase  is  wholly  immaterial, 
except  as  it  may  tend  to  show  bad  faith  in  making  the  pur- 
chase and  to  discredit  his  positive  evidence  as  to  his  good 
faith.  At  most,  the  conduct  of  Hastings  may  be  said  to  bo 
suspicious,  but  we  cannot  say  it  is  sufficient  to  discredit  his 
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positive  evidence  of  good  faith.  The  transaction  on  his  part 
was  honest,  or  he  has  been  guilty  of  willful  and  deliberate 
perjury.  The  burden  to  show  bad  faith  on  the  part  of  Hast- 
ings was  on  the  appellants,  and  we  think  they  have  failed  to 
establish  such  fact 

IIL  Having  found  that  ELastings  is  entitled  to  protection, 
it  follows,  we  incline  to  think,  that  the  plaintiff  and  defendant 
4.  bvidbkcb:  are  entitled  thereto.     But,  if  this  be  not  so,  there 

possession :     is  no  sufficient  evidence  either  of  them  had  knowl- 
payment  of 

taxes  not  edge  of  the  equities  of  Spencer.  To  our  minds 
there  is  no  evidence  which  in  any  just  sense  can  be  said  to 
tend  to  so  prove  as  to  the  plaintiff.  As  to  the  defendant,  the 
only  fact  of  significance  is  that  he  had  been  informed  before 
his  purchase  that  Spencer  had  paid  the  taxes  on  the  land. 
But  he  was  assured  by  Hastings  that  the  title  was  good,  and 
the  payment  of  taxes,  at  most,  is  evidence  of  a  claim  of  title. 
As  there  was  no  one  in  possession,  we  do  not  think  the  mere 
payment  of  taxes  was  sufficient  to  put  him  on  inquiry.  It 
has  been  held  the  payment  of  taxes  is  not  evidence  of  adverse 
possession.  S,  G.  <&  /.  F.  Town  Lot  Co.  v.  Wilson  et  al,^ 
50  Iowa,  422.  The  judgment  of  the  court  foreclosing  the 
mortgage  must  be  affirmed,  but  so  much  thereof  as  dismissed 
the  cross  petition  of  Pierce  must  be  modified  and  a  decree 
entered  quieting  the  title  to  the  real  estate  in  the  defendant. 
Such  a  de(»ree,  if  desired,  may  be  entered  in  this  court. 

Modified  and  Affirmed. 
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Wells,  Olbek  of  Washington  Township,  v.  Stohbaok  et  al 

1.  Township :  cannot  sue.    A  township  has  no  legal  capacity  to  sue; — 

following  Township  of  West  Bend  v.  Munch,  52  Iowa,  182. 

2.  Praotioe :  substitution  of  partt  plaintiff.    When  asr  action  was 

brought  in  the  name  of  tiie  township  as  plaintiff  and  the  defendant  ap- 
peared and  demurred  on  the  ground  that  the  township  had  no  legal 
capacity  to  sue  and  the  demurrer  was  sustained,  held  that  it  was  not 
error,  under  section  2689  of  the  Code,  to  allow  the  derk  of  the  township 
to  be  substituted  as  party  plaintiff  by  amendmflnt  to  the  original  peti- 
tion. 

3.  Township  Clerk :  bight  to  bub  on  boad  supbbyibob's  bond.  The 

township  clerk  being  entitled  to  the  possession  of  the  money  belonging 
to  the  general  township  fund  (section  981  of  the  Code),  he  luw  tiae  right 
to  maintain  an  action  for  the  recovery  of  such  money  on  the  bond  of  a 
road  supervisor. 
4  Boad  Supervisor:  mibapbofbiation  of  township  fund  bt:  ua- 
bilitt  on  bond.  Where  the  township  trustees  had  set  apart  as  a  gen- 
eral township  fund  one  half  of  the  taxes  levied  (Code,  §  §  969,  970), 
which  fund  it  was  the  duty  of  the  road  supervisor  to  collect  and  pay 
over  to  the  township  derk  (Code,  §  981),  but  which  he  in  fact  ex- 
pended for  bridge  materials,  held  a  misappropriation  of  the  money  for 
which  he  was  liable  on  his  official  bond. 

Appeal  from  Jasper  Circuit  Cov/rt. 

Fbiday,  Septembeb  22. 

Thb  defendant  Stombaek  was  elected  road  snpervisor  of 
district  No.  10  in  Washington  township,  and  gave  a  bond  for 
the  fidthful  performance  of  the  duties  of  his  office.  This  ac- 
tion was  brought  on  such  bond.  The  cause  was  referred  and 
a  finding  of  facts  made  by  the  referee,  on  which  judgment 
was  rendered  for  the  plaintiff  and  defendants  appeal. 

Winalow  <&  Wilson^  for  appellant. 

Cla/asen  Cla/rk^  for  appellee. 

Sbevebs,  Ch.  J. — I.  The  amount  in  controversy  being 
less  than  one  hundred  dollars  certain  questions  have  been 
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certified  as  to  which  it  is  said  to  be  desirable  to  have  the 
opinion  of  the  Supreme  Court.  The  original  petition  was 
entitled  "Washington  Township  by  W.  B.  Wells,  township 
clerk,  Kennedy,  Lore,  and  Eingdon,  township  trustees,"  as 
plaintiff,  and  stating  the  cause  of  action  upon  which  judg- 
ment was  afterwards  rendered.  A  demurrer  to  the  petition 
was  sustained  on  the  ground  plaintiff  had  no  legal  capacity 
to  sue.  Whereupon  an  amendment  to  the  petition  was 
filed  by  the  plaintiff  in  which  he  claimed  the  right  to  recover 
on  the  cause  of  action  stated  in  the  original  petition.  This 
amendment  the  defendants  moved  to  strike  out  of  the  record, 
but  ttie  motion  was  overruled  and  the  defendants  answered. 
We  are  asked  <*whether  the  plaintiff  having  commenced  the 
suit  in  the  name  of  Washington  Township  could  amend  the 
petition  making  the  clerk  plaintiff."  In  the  Township  of 
1  townbhip:  ^^^  Bend  v.  Munch  et  al.^  52  Iowa,  132,  it 
cMinotsue.  ^^  j^^j^  ^  township  did  not  have  the  legal  capa- 
city to  sue.  This  being  so  it  is  claimed  there  was  no  plaint- 
iff named  in  the  original  petition  and,  therefore,  none  could 
be  substituted ;  that  an  amended  petition  could  not  be  filed 
because  there  was  nothing  to  amend.  But  we  think  when 
there  is  an  appearance  to  the  action  and  the  defendant  tests 
the  right  of  the  named  plaintiff  to  maintain  the  action  by  a 
demurrer  and  the  latter  is  sustained  the  name  of  the  proper 

parties  plaintiff  may  be  substituted  in  the  action, 
8abfititiitr<mo(  by  an  amended  petition,  subject  of  course  to  an 

apportionment  of  the  costs  and  the  right  of  the 
defendants  to  a  continuance  if  taken  by  suprise.  If  this  is 
not  the  rule  the  action  must  abate  and  another  be  brought. 
This,  under  the  statute,  should  not  be  the  rule  unless  sub- 
stantial justice  so  demands.  The  statute  in  terms  provides 
the  court  in  furtherance  of  justice  may  permit  a  party  to 
amend  any  pleading  '^by  adding  or  striking  out  the  name  of 
a  party  *  *  *  or  by  inserting  other  allegations 
material  to  the  case,  or,  when  the  amendment  does  not  charge 
substantially  the  claim  or  defense,  by  conforming  the  pleadings 
or  proceedings  to  the  facts  proved."  Code,  §  2689.    The  de- 
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fendants  could  make  their  defense  in  this  action  as  well  as  in 
a  new  one  and  they  could  not  have  been  prejudicially  affected 
by  the  amendment.  The  right  to  make  it  we  think  existed. 
The  question  must  be  answered  in  the  affirmative. 

II.  We  are  asked  whether  the  plaintiff  can  maintain  this 
action.     The  bond  was  in  the  ordinary  form  executed  by  all 

3.  TOWNSHIP  county  officers.  On  such  a  bond  suit  may  be 
toBueonroad  maintained  by  any  party  intended  to  be  secured 

supervisors  **        ^   s:       */ 

bond.  thereby.  Code,  §  §  2552,  3368.  If  the  plaintiff  in 

his  official  capacity  was  entitled  to  the  possession  of  the 
money  sued  for,  then  he  is  a  person  intended  to  be  secured 
by  the  bond.  The  money  sought  to  be  recovered  is  what  is 
designated  the  general  township  fund  as  defined  in  Code,  §  § 
969,  970.  The  township  clerk  is  entitled  to  the  possession 
of  such  fund.  Code,  §  981.  The  plaintiff,  therefore,  is  en- 
titled to  maintain  this  action.  Long,  Township  Clerhy  v, 
Emaley  et  aL,  67  Iowa,  11.  The  question  under  considera- 
tion must  be  answered  in  the  affij*mative. 

III.  The  referee  found  the  defendant  Stomback  collected 
and  expended  for  necessary  bridge  material  in  his  district  all 

the  ffeneral  township  fund  collected  by  him,  ex- 

4.  BO  AD  super-  f  ' 
visop:  misap-  cept  a  few  cents,   and  that  there  was  due  him 

propriatlon  of        *  ' 

^Ti^bfii^**  more  money  than  was  in  his  hands.  We  are 
oniMMid.  asked  whether,  under  the  circumstances,  the 
plaintiff  can  recover.  The  township  trustees  determine  the 
amount  of  property  tax  which  shall  be  levied.  Code,  §  969. 
It  is  their  duty  to  set  apart  such  portion  of  said  tax  as 
they  may  deem  necessary  as  a  general  township  fund,  which 
is  to  be  expended  for  certain  specified  purposes.  Code,  §  970. 
They  did  set  apart  one  half  of  said  tax  as  such  fund.  This 
it  was  the  duty  of  Stomback  to  collect  and  pay  over  to  the 
township  clerk.  Code,  §  981.  Such  being  the  duty  of  Stom- 
back, any  other  disposition  of  the  money  was  a  misappropri- 
ation for  which  he  is  liable  on  his  official  bond.  The  ques- 
tion under  consideration  must  be  answered  in  the  affirmative. 
The  remaining  question  is  not  argued  by  counsel. 

Affibmed. 
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Sleeper  v.  Iflelln  &  Co. 


SlSSFEB  ET  AL.  Y.  IsELm  &  Co.  £T  AL 

1.  BeoeiTer:  appointment  op:  byidbnob  oonsidbred 
APPLIED.  Upon  oonsideration  of  iht  evidence  in  this  c 
that  def^dants  were  not  entitled  to  have  a  receiver  app 
they  did  not  show  that  the  property  in  controversy,  a 
profits,  was  '*in  danger  of  being  lost  or  materially  izgurec 
as  required  by  section  2903  of  the  Code. 

Ajppeal  from  CPBrien  Circiidt  Cov/r\ 

Fbiday,  Septembeb  23, 

The  action  was  brought  to  foreclose  a  deed  of 
ing  a  certain  grist  mill  and  other  property.  The 
admit  the  execution  of  the  deed  of  trust,  and  th 
amount  is  due  thereon,  which  amount,  howeYej 
is  much  less  than  the  amount  claimed  by  the  pi 
connection  with  their  answer  they  filed  a  cros^ 
which  they  aYerred,  among  other  things,  that  th 
A.  W.  Sleeper,  trustee  in  the  deed  of  trust,  had  t 
sion  of  the  property  as  trustee  for  the  plaintif 
property  was  not  properly  cared  for,  nor  used 
manner,  and  had  deteriorated,  and  was  continui: 
orate.  They  asked  that  the  said  A.  W.  Sleeper 
to  account,  and  that  pending  the  settlement  a  re4 
pointed  to  take  charge  of  the  mill  property  and  ( 
property  in  his  possession.  The  plaintiffs  for  a: 
cross-petition  denied  all  the  allegations  thereof 
the  want  of  care,  and  the  improper  use  and  det< 
the  mill  property.  In  addition  to  such  denials 
that  they  had  become  the  owners  of  the  property 
at  an  execution  sale  made  upon  a  judgment  in  i 
0.  A.  Pray  &  Go.  The  case  coming  on  for  h 
the  defendants*  application  for  a  receiYor,  the  apj 
granted  and  a  receiYer  was  appointed.  From  tl 
^pointing  a  receiver  of  the  mill  property  the  plaii 
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Ba/rret  <&  Bvllis,  for  appellants. 
J.  H.  Swan,  for  appellees. 

Adams,  J. — ^The  statute  provides  for  the  appointment  of 
a  receiver  upon  the  petition  of  either  party  to  a  civil  action 
wherein  he  shows  a  probable  right  to  or  interest  in  any  prop- 
erty which  is  the  subject  of  the  controversy,  and  that  such 
property  or  its  rents  and  profits  are  in  danger  of  being  lost 
or  materially  injured  or  impaired.  Code,  §  2903.  If  the 
defendants  who  are  applicants  for  a  receiver  in  this  case  have 
shown  themselves  to  be  within  the  provisions  of  the  statute, 
they  are  entitled  to  a  receiver. 

The  first  question  naturally  presented  is  as  to  whether  they 
have  an  interest  in  the  property,  or  whether  as  the  plaintifts 
contend  their  interest  was  extinguished  by  the  sale  on  the 
O.  A.  Pray  &  Co.  judgment.  But  we  do  not  propose  to  go 
into  this  inquiry.  The  question  raised  is  not  free  from  dif- 
ficulty. For  the  purposes  of  the  opinion  it  may  be  conceded 
that  the  defendant's  interest  in  the  property  has  not  been  ex- 
tinguished. We  come,  then,  to  inquire  whether  the  property 
or  its  rents  and  profits  were  in  danger  of  being  lost  or  ma- 
terially injured  or  impaired. 

The  plaintifis,  through  their  trustees,  had  taken  possession 
of  the  mill  and  leased  it,  and  were  receiving  the  rents  and 
profits  under  a  claim  of  right  to  the  same.  This  would  not 
be  their  right  as  mere  creditors  secured  by  a  deed  of  trust 
upon  the  mill;  but  they  claim  that  by  another  instrument 
they  acquired  a  lien  upon  the  rents  as  security  for  the  same 
indebtedness.  It  appears  that  after  the  execution  of  the  deed 
of  trust  the  defendants,  Iselin  &  Co.,  for  the  purpose  of 
further  securing  the  same  indebtedness,  executed  a  mortgage 
covering  a  large  amount  of  personal  property,  among  which" 
is  specified  "all  accounts  now  due,  or  to  become  due,  from 
any  building  owned  by*  them  or  any  of  them,  and  all  ac- 
counts now  due  or  to  become  due  in  the  milling  business.'* 
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The  plaintiffs  insist  that  the  expression  <^all  accounts  now 
due  or  to  become  due  from  any  building'^  means,  all  accounts 
now  due  or  to  become  due  for  rents  from  any  building,  and 
we  have  to  saj  that  in  this  it  appears  to  us  that  they  are  cor- 
rect It  is  not  provided  that  the  plaintiffs  or  their  trustee 
should  have  the  right  to  lease  the  mill,  but  it  is  shown  that 
Iselin  &  Go.  had  allowed  the  mill  to  become  idle,  and  that 
the  same  was  deteriorating  by  reason  of  the  fact  that  it  was 
idle.  As  the  plaintiffs  were  not  only  entitled  to  the  rents 
of  any  building,  but  were  entitled  to  the  income  of  the  mil- 
ling business,  it  appears  to  us  that  having  found  the  mill  idle, 
and  having  taken  possession  thereof  and  leased  it  for  the  bet- 
ter preservation  and  productiveness  of  the  same,  Iselin  &  Co. 
cannot  justly  complain  of  the  mere  fact  that  the  plaintiffs 
are  in  the  receipt  of  the  rents;  nor,  indeed,  do  we  understand 
that  such  is  their  complaint.  What  they  complain  of  is  the 
want  of  care  and  preservation  of  the  mill.  We  have  to  inquire, 
then,  whether  their  allegations  in  this  respect  are  sustained. 
The  evidence  in  their  behalf  consists  merely  of  their  sworn 
cross-petition.  This  is  not  only  denied  by  the  plaintiffs  in 
a  sworn  answer,  but  it  is  shown  by  the  affidavits  of  two  ex- 
perienced millers,  now  the  lessees  of  the  mill,  and  who  have 
had  a  long  acquaintance  with  it,  that  it  is  managed  with 
prudence  and  care,  and  is  suffering  the  least  possible  injury, 
and  is  in  a  better  condition  than  they  have  ever  known  it  be- 
fore. We  think  that  the  allegations  of  the  defendants,  Iselin 
&  Co.,  that  the  mill  is  deteriorating  for  the  want  of  proper 
management  and  care  are  not  sustained,  and  it  follows  that 
their  application  for  the  appointment  of  a  receiver  should,  so 
&r  as  the  mill  is  concerned,  have  been  denied. 

Rbvebsed. 
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15LI5I  State  v.  Buck  et  al. 

1.  Indictment :  duplicity  cubed.    Defendant  was  charged  in  the  same 

indictment  with  two  distinct  offenses,  but  before  any  evidence  was  intro- 
duced, the  district  attorney  dismissed  as  to  thecoont  charging  one  of  the 
offenses,  and  the  defendant  pleaded  groilty  as  to  (he  other;  held,  that  the 
duplicity  was  cured  and  that  the  defendant  was  properly  convicted. 

2.  Fractioe  in  Supreme  Court;   bbduction  of  sentence.    This 

court  wiU  not  interfere  with  the  discretion  of  the  District  Court  in  im- 
posing a  sentence  when  all  the  evidence  which  was  before  that  court  is 
not  before  this. 

8.  Criminal  Law :  wrrHDBAWiNa  plea  of  guilty  after  sbntbkcb. 
After  sentence,  the  defendant  moved  for  leave  to  withdraw  the  plea  of 
guilty  and  for  a  new  trial,  on  the  ground  that  he  was  surprised  by  the 
magnitude  of  the  sentence;  held  that,  under  the  circumstances  of  this 
case  (see  opinion),  the  court  properly  overruled  the  motion. 

Appeal  from  Floyd  Circuit  Court. 

Fkiday,  Septembeb  22. 

Indictment  for  forging  a  promissory  note  for  the  amount 
of  $100.  To  the  indictment  the  defendant,  Henry,  pleaded 
guilty,  and  from  the  judgment  rendered  thereon  appeals. 

J.  S,  Boot^  for  appellant.  !x 

^  Smith  McPherson^  Attorney-general^  for  the  State. 

Sebvebs,  Ch.  J. — I.  There  were  two  counts  in  the  indict- 
ment, one  for  forging  a  promissory  note  and  the  other  for 
1.  INDICT-       uttering  the  same  note.     No  objection  was  made 

MBNT:  dU-  i.j.  ••»T\»»/-t 

piicity  cured,  to  the  mdictmeut  m  the  District  Court,  and  the 
defendant,  Henry,  in  the  first  instance  pleaded  not  guilty.  A 
jury  was  impaneled  to  try  such  issue,  but  before  the  intro- 
duction of  any  evidence  the  district  attorney  dismissed  the 
count  for  uttering,  and  thereupon  the  defendant,  Henry, 
pleaded  guilty  to  the  court  for  forgery.  It  is  now  urged  no 
legal  conviction  can  be  sustained  on  the  indictment  because 
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two  distinct  offenses  were  charged  therein.  It  was  held  in 
The  State  of  Iowa  v.  McGormack^  56  Iowa,  585,  that  when 
proper  objection  was  made  to  such  an  indictment  before  trial 
it  was  error  to  overrule  it,  because  such  an  indictment  was 
bad  for  duplicity.  We  think  the  dismissal  of  one  count  in 
the  indictment  before  the  introduction  of  any  evidence  and  a 
plea  of  guilty  as  to  the  remaining  count  cures  the  defect  that 
originally  existed.  The  defendant  was  in  no  manner  preju- 
diced by  the  mere  finding  of  the  indictment.  After  dismissal 
the  indictment  in  legal  effect  was  the  same  as  if  it  had  been 
found  for  the  forgery  alone,  and  is  therefore  clearly  sufficient 
to  sustain  the  judgment. 

II.   There  were  two  indictments  found  against  the  defendant 
for  forging  and  uttering  two  promissory  notes.     On  one  the 
2.  PRACTICE     defendant,  Henry,  had  been  tried  and  a  verdict 
couI?!'reduc-  of  guilty  Tendered  at  the  time  he  pleaded  guilty 
tence.  on  the  present  indictment.     On  the  first  indict- 

ment the  defendapt  was  sentenced  to  be  imprisoned  in  the 
penitentiary  for  six  years  and  for  a  like  period  in  the  present 
case,  the  latter  to  commence  on  the  expiration  of  the  former. 
It  is  said  this  punishment  is  excessive  and  we  are  asked  to 
reduce  it.  None  of  the  evidence  attached  to  the  indictment 
in  the  present  case  is  before  us.  The  evidence  introduced  on 
the  trial  in  the  other  case  is  before  us,  but  we  are  unable  to 
say  what  were  the  circumstances  attending  the  forgery  in 
this  case..  We  feel  unwilling  to  interfere  with  the  discretion 
of  the  District  Court  unless  all  the  evidence  which  was  be 
fore  the  court  at  least,  is  before  us.  No  evidence  was  intro- 
duced in  this  case,  but  the  court  had  before  it  the  evidence 
attached  to  the  indictment.  There  was  a  motion  filed  to 
3  cBiMTXAL  withdraw  the  plea  of  guilty  and  for  a  new  trial 
dmwing  plea  ^^  *^®  ground  the  defendant  was  surprised  by  the 
of  guuiy.  punishment  inflicted,  it  being  much  greater  than 
he  expected.  In  support  of  this  motion  there  was  filed  an 
affidavit  of  defendant's  attorney  as  to  an  understanding  he 
claims  to  have  had  with  the  trial  judge  as  to  the  extent  of 
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the  punishment  that  would  be  inflicted.  There  is  also  before 
us  the  statement  of  the  judge  as  to  the  same  matter.  We  do 
not  deem  it  essential  to  set  out  at  length  these  statements^ 
deeming  it  sufficient  to  say  that  from  the  affidavit  of  the  at- 
torney alone  we  are  not  satisfied  he  had  good  grounds  to  be> 
lieve  the  punishment  would  be  less  than  it  was,  or  at  least 
there  was.no  understanding  what  it  would  be.  While  it  is 
shown  the  attorney  was  surprised  at  the  extent  of  the  punish- 
ment, there  is  no  showing  the  defendant  was,  or  that  he 
pleaded  guilty  in  this  case,  in  reliance  on  what  his  attorney 
B^id  as  to  the  punishment  that  would  be  inflicted.  We  do 
(N^ot  think  under  the  circumstances  we  can  interfere!!^ 

Affibmsd. 


I  59    382 

122    109 


Bbtthbaugh  et  al.  v.  Zolukoeb. 

1.  Bstoppel:  judicial  sale  of  hombstbad.    Where  on  special  ezeca- 

tion  the  sheriff  (defendant)  sold  a  quarter-section  of  land  belonging  to 
plaintifiEs,  forty  acres  of  which  was  their  hotnestead,  and,  after  satisfy- 
ing  the  8i>ecial  executioni  he  in  good  faith,  without  notice,  claim,  ol^'eo- 
tion,  or  direction  by  plaintiffs  to  the  contrary,  applied  the  surplus  on 
other  executions  in  his  hands,  held  that  by  thus  standing  by  and  allow* 
*  ing  the  sheriff  to  so  appropriate  and  pay  over  the  surplus,  plaintiffs  must 
be  regarded  as  having  abandoned  aU  claim  to  their  homestead  rights, 
if  any  they  had,  in  the  surplus,  and  cannot  now  recover  such  surplus 
from  the  sheriff. 

2.  Jndioial  Sale:  PLATTiNa  of  homestead.    When  a  whole  quarter- 

section  was  lawfully  sold  in  a  body,  after  having  been  offered  in  fortv 
acre  parcels,  held  that  the  execution  defendants  were  not  prejudiced  by 
the  failure  of  the  sheriff  to  make  out  and  plat  the  homestead. 

Appeal  from  Jasper  District  Court. 

Fbiday,  Septembbb  22. 

AonoK  upon  a  sheriff's  official  bond  to  recover  an  amount 
of  money  collected  upon  an  execution  against  plaintiffs  which 
was  in  excess  of  the  amount  due  thereon.     The  cause  was 
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tried  to  theconrt  without  a  jury,  and  upon  the  facts  specially 
found  a  judgment  was  rendered  against  defendant  who  ap- 
peals to  this  court. 

J7.  ^S'.  Winslowj  for  appellant. 

JB".  W.  ParkeTy  for  appellee. 

Beok,  J. — I.  The  petition  alleges  that  defendant  being 
the  sheriff  of  the  county,  upon  a  special  execution  issued  on 
a  decree  of  foreclosure  against  plaintiffs,  sold  a  quarter-section 
of  land  owned  by  plaintiffs,  forty  acres  of  which  were  occu- 
pied by  them  as  a  homestead;  that  after  satisfying  the  execu- 
tion there  remained  in  defendant's  hands  the  sum  of  $619.95 
which  he  has  failed  and  refused  to  pay  plaintiffs. 

The  answer  shows  that  the  money  remaining  in  the  hands 
of  the  defendant,  afler  satisfying  the  special  execution,  was  ap- 
plied on  other  executions  in  his  hands  against  the  plaintiff, 
Moses,  in  good  faith,  without  notice,  claim,  objection  or  di- 
rection by  plaintiffs  to  the  contrary. 

The  third  count  of  the  answer  shows  that  plaintiffs,  by  rea- 
son of  their  failure  to  object  to  the  appropriation  of  the  sur- 
plus as  made  by  defendant,  and  by  their  failure  to  make  a 
claim  and  to  give  notice  thereof  and  to  direct  the  defendant 
as  to  the  appropriation  of  the  surplus  realized  by  sale  of  the 
lands,  which  was  more  than  two  years  before  the  commence- 
ment of  this  action,  have  abandoned  their  claim  thereto. 
Other  allegations  of  the  pleadings  need  not  be  set  out. 

A  motion  to  strike  the  third  count  of  the  answer  on  the 
ground  that  it  is  "irrelevant  and  does  not  allege  any  suffi- 
cient defense  to  the  action,"  was  sustained. 

The  District  Court  in  the  findings  of  facts  set  out  the 
special  execution  and  the  sheriff's  return  thereon,  and  the  de- 
cree, wherein  it  appears  that  no  direction  was  given  in  the 
decree  touching  the  disposition  of  the  surplus,  nor  were  plaint- 
iffs' homestead  rights  protected  in  any  manner,  or  to  any  ex- 
tent, by  any  direction  in  the  decree  or  execution.  The  return 
Vol.  LIX— 25 
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shows  that  the  sheriff  offered  for  sale,  successively,  each 
"forty"  of  the  quarter-section,  and  that  no  bid  being  made 
upon  anyone  of  them,  thereupon,  he  offered  the  whole  "quar- 
ter" together,  and  it  was  sold  for  a  sum  sufficient  to  satisfy 
the  execution  with  a  surplus  as  above  stated,  which  was  ap- 
plied upon  other  executions,  and  due  return  thereof  was 
made. 

The  District  Court  found  that  plaintiffs  resided  upon  the 
land  at  the  time  of  the  sale  and  it  constituted  their  home- 
stead; that  no  selection  or  plat  of  the  homestead  was  made 
by  the  sheriff  or  plaintiffs,  and  that  no  demand  was  made 
upon  the  sheriff  for  the  surplus.  It  is  not  shown  that  plaint- 
iffs made  any  objection  to  the  appropriation  of  the  surplus, 
or  gave  any  notice  or  direction  in  regard  thereto.  The  de- 
fendant testiiies  that  the  plaintiffs  made  no  request,  nor  any 
explanations,  in  regard  to  the  surplus.  This  testimony  is  not 
contradicted. 

II.  We  reach  the  conclusion  upon  these  facts  that  plaint- 
iffs by  standing  by  and  permitting  the  sheriff  without  claim, 
notice  or  demand  on  their  part,  to  appropriate  and  pay  over 
the  surplus,  must  be  regarded  as  having  abandoned  ail  claim 
to  their  homestead  rights  in  the  surplus,  whatever  they  may 
be.  Plaintiffs  should  have  spoken  before  an  appropriation 
had  been  made  of  the  surplus.  Being  silent  when  they  should 
Imve  spoken,  they  cannot  now  be  heard.  The  sheriff  was  au- 
thorized to  conclude  that  as  plaintiffs  made  no  claim  to,  and 
gave  no  direction  in  regard  to,  the  surplus,  they  had  no  right 
to  it. 

If  a  party  so  act  that  he  induces  the  belief  that  he  has 
abandoned  his  homestead,  he  cannot  recover  it  from  one  who 
in  good  faith  has  purchased  it  in  the  belief  so  created.  This 
rule  applicable  to  a  homestead  ought  to  control  the  disposi- 
tion of  its  proceeds. 

III.  The  plaintiffs  were  not  prejudiced  by  the  failure  of 
%e  sheriff  to  make  out  and  plat  the  homestead.  He  lawfully 
sold  the  whole  tract  together,  after  having  offered  it  in  forty 
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acres  parcels.     There  could  be  no  benefit  to  plaintiffs  from 
Hhe  platting,  as  all  the  land  was  at  last  lawfully  sold  in  a  body. 

IV.  There  can  be  no  doubt  of  the  correctness  of  our  con- 
clusion when  other  facts  of  the  case  are  considered. 

The  plaintiffs  claim  to  recover  the  surplus.  The  defendant 
shows  in  his  answer  that  he  had  appropriated  it  upon  other 
executions.  This  he  could  lawfully  do  unless  plaintiffs  are 
entitled  to  hold  it  under  their  homestead  rights.  The  burden 
rested  upon  them  to  show  their  right  to  the  surplus.  This 
required  them  to  establish  that  they  had  a  homestead  on  the 
land,  and  that  the  judgments  whereon  the  executions  issued 
which  were  held  by  defendant,  and  to  which  he  applied  the 
surplus,  did  not  authorize  him  so  to  do.  They  should  have 
shown  that  these  judgments  were  not  liens  upon  the  land; 
but  no  proof  of  this  fact  was  offered.  This  court  cannot 
presume  that  the  sheriff  violated  the  law  by  making  the  ap- 
propriation, but  will  presume,  until  the  contrary  be  shown, 
that  he  acted  rightly.  The  plaintiffs  in  this  view  failed  to 
make  proof  of  facts  entitling  them  to  the  surplus. 

The  rulings  of  the  court  in  striking  out  the  third  count 
of  the  answer,  and  in  rendering  judgment  for  plaintiff  upon 
the  facts  of  the  case,  are  erroneous. 

As  the  foregoing  views  and  conclusions  are  decisive  of  the 
case  and  lead  to  a  result  which  defeats  the  action,  other  ques- 
tions argued  by  counsel  need  not  be  considered.  The  cause 
will  be  remanded  to  the  court  below  for  a  judgment  for  de- 
fendant upon  the  facts  found. 

Reversed. 
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JLJ??I  Jordan  &  MoOallum  v.  Osceola  Oountt. 

69  3881 

^^^  ?^^  1.  Oontraot :  WITH  county  supertisobs:  proved  by  parol.  It  is  not 
necessary  to  the  validity  of  a  contract  made  with  the  board  of  saperviBors 
that  it  be  entered  on  the  sapervisors*  records,  but  snch  contract  may  be 
proved  by  parol:— following  Tatloek  v.  Louisa  CoufUjf,  46  Iowa,  188. 

2.  Oounty :  rioht  to  employ  counsel.  A  county  has  the  undoabted 
light  to  employ  counsel  to  prosecute  or  defend  an  action,  or  to  perform 
other  services. 

3. :  supervisors:  must  act  in  session.    County  supervisors  are 

not  authorized  to  bind  the  county  by  a  contract  made  by  them  individu- 
ally, but  thej  must  act  as  a  board  in  session  in  order  to  do  so. 

4.    The  evidence  in  this  case  held  sufficient  to  support  the  verdict  of  the  jury. 
App^Ail  from  Sioux  District  Court. 

FBroAT,  September  22. 

Action  to  recover  for  legal  services  rendered  by  plaintife, 
who  are  attorneys  at  law.  A  verdict  was  had  for  plaintiflfe, 
and  a  judgment  was  rendered  thereon.   Defendant  appeals. 

James  T.  Barklay  and  J.  S,  Swan,  for  appellants. 
S,  Jordan,  for  appellees. 

Beck,  J. — The  questions  presented  in  the  case  will  be  con- 
sidered in  the  order  of  their  discussion  by  defendant's  counsel. 

1.  Evidence  was  admitted  against  defendant's  objection, 
tending  to  prove  the  employment  of  plaintiffs  by  an  oral  con- 
tract made  by  the  supervisors,  no  entry  of  which  was  made 
in  the  records  of  the  board  of  supervisors.  Defendant  insists 
that  the  evidence  is  incompetent  for  the  reason  that  all  pro- 
ceedings of  the  board  are  by  law  required  to  be  recorded,  and 
that  parol  testimony  of  matters  which  should  be  entered  of 
record  is  only  competent  as  secondaiy  evidence.  "We  held 
in  Tatloek  <&  Wilson  v.  Louisa  Cov/nty,  46  Iowa,  138,  that 
the  entry  upon  the  records  of  the  supervisors  of  the  fact  that 
a  contract  was  made,  is  not  necessary  to  its  validity.  The 
reason  of  this  rule  is  obvious.     A  party  contracting  with  the 
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supervisors  has  no  authority  or  power  to  cause  the  contract 
to  be  noted  in  the  record;  this  rests  alone  with  the  county 
oflBcers.  The  law  will  not  permit  prejudice  and  loss  to  the 
party  contracting  with  the  supervisors,  by  reason  of  the  neg- 
ligent or  intentional  omission  of  the  supervisors  or  the  county 
officers  to  enter  the  fact  of  the  contract  upon  the  proper 
record.  This  rule  is  recognized  in  Baker  v.  Johnson  Co.j 
38  Iowa,  168,  and  in  Bice  <&  Son  v.  Plymouth  Go.^  43  Iowa, 
186. 

IL  Counsel  insist  that  plaintiffs  can  recover  upon  an  ex- 
press contract  only;  and  that  as  the  action  of  the  supervisors 
does  not  bind  defendants  there  was  no  contract  for  employ- 
ment. This  position  is  based  upon  the  ground  that  the 
county  is  not  bound  unless  the  contract  be  entered  of  record,  a 
point  we  have  just  determined  against  the  view  of  the  counsel. 

III.  Counsel  for  defendant  maintain  that  the  county  had 
no  authority  to  employ  counsel  and  it  is  not,  therefore, 
bound  by  the  contract  whereby  it  employed  plaintiffs.  This 
court  has  held  that  a  county  may  employ  counsel  to  prose- 
cute or  defend  an  action.  Tatlook  <&  Wilson  v.  Louisa  Co., 
46  Iowa,  138.  It  undoubtedly  has  the  right  to  employ 
counsel  to  perform  other  services. 

IV.  It  is  urged  that  the  supervisors  are  not  authorized  to 
bind  defendant  by  a  contract  made  by  them  individually,  but 
must  act  as  a  board  in  session,  in  order  to  do  so.  This  rule 
was  substantially  announced  in  the  tenth  instruction  given 
to  the  jury. 

Y.  It  is  lastly  urged  that  the  evidence  fails  to  establish 
the  contract  of  employment  as  well  as  other  facts  entitling 
plaintiff  to  recover.  It  is  possible  that  the  preponderance  of 
the  testimony  is  on  the  side  of  defendant,  but  it  cannot  be 
justly  claimed  that  there  is  such  absence  of  proof  in  support 
of  the  verdict  as  to  justify  the  conclusion  that  it  was  not 
found  in  the  intelligent  and  unbiased  exercise  of  the  discre- 
tion of  the  jury.     It  cannot,  therefore,  be  disturbed. 

Affirmed. 
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State  v.  Black. 

1.  Criminal  Law :  kisconduct  of  6tatb*s  attornbt.  It  b  provided 
by  section  3636  of  the  Code  that  the  attorney  for  the  State  shall  not  re- 
fer to  the  ^t  that  the  defendant  did  not  testify  on  his  own  behalf.  In 
this  case  there  was  a  contention  as  to  the  exact  language  used  by  the  al- 
tomey,  and  as  the  District  Court  may  be  presumed  to  haye  heaid  what 
was  said,  it  will  also  be  presumed  that  that  court  was  justified  in  over- 
ruling defendant's  motion  for  a  new  trial  based  on  the  alleged  miscon- 
duct of  the  attorney  in  that  regard. 

Appeal  from  Ghreene  District  CouH, 

Fbiday,  September  22. 

The  defendant  was  convicted  of  the  crime  of  seduction. 
Judgment  having  been  rendered  upon  the  verdict,  he  appeals 
to  this  court. 

No  appearance  for  appellant. 

Smith  McPheraon^  Attorney-general^  for  the  State. 

Adams,  J. — ^The  defendant  moved  for  a  new  trial  on  the 
ground  of  misconduct  on  the  part  of  I.  J.  McDuffie,  who 
acted  upon  the  trial  as  attorney  for  the  State.  The  alleged 
misconduct  consisted  of  a  certain  statement  made  by  the  at- 
torney for  the  State  in  the  course  of  his  argument  to  the  jury. 
The  words  alleged  to  have  been  uttered  are  as  follows:  "They 
have  not  attempted  to  deny,  except  by  plea  of  not  guilty,  the 
fact  of  having  sexual  intercourse  with  the  young  girl."  The 
defendant  was  not  examined  as  a  witness  in  his  own  behalf. 

Section  3636  of  the  Code,  provides  that  the  attorneys  for 
the  State  shall  not  refer  to  the  fact  that  the  defendant  did 
not  testify  in  his  own  behalf.  If  the  words  used  were  those 
above  set  out,  and  which  the  defendant  and  his  counsel  show 
by  their  affidavits  were  used,  it  is  difficult  to  resist  the  con- 
viction that  the  attorney  for  the  State  did  refer  to  the  fact 
that  the  defendant  did  not  testify  in  his  own  behalf,  and  if 
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the  court  was  satisfied  that  he  did  make  snch  reference,  we 
think  that  the  conrt  should  have  set  aside  the  verdict. 

But  the  attorney  for  the  State  made  an  affidavit  in  which 
he  said:  <<I  did  not  in  any  form  or  manner  refer  to  the  fact 
that  the  d^endant  had  not  testified  in  his  own  behalf,  or  that 
he  might  have  testified."  Now,  while  the  question  is  not  as 
to  what  the  attorney  had  in  mind,  but  what  he  said,  and 
while  it  would  have  been  more  satisfactory  if  he  had  made  a 
direct  denial  of  using  the  words  attributed  to  Mm,  yet  it  is 
possible  that  he  intended  to  make  such  denial,  and  in  view 
of  the  fact  that  the  court  may  be  presumed  to  have  heard 
what  was  said,  we  think  that  we  should  be  justified  in  con- 
struing the  attorney's  affidavit  as  containing  such  denial. 
We  cannot  say  that  the  court  erred  in  overruling  the  motion. 
We  have  to  say,  also,  that  we  have  examined  the  entire  record 
and  find  no  error. 

Affirmed, 


State  v.  Henbt.  9?  SbI 

1.  Indictment:  duplicity:  poroing  and  utterino  forged  papbb. 
Forging  and  uttering  forged  paper  are  two  distinct  ofiPenseSf  and  cannot 
be  charged  in  the  same  indictment: — following  State  v.  McCormick,  56 
Iowa,  585. 

2. :  :  ERROR  waived.    The  olitjection  that  an  indictment  was 

bad  for  duplicity  cannot  be  first  raised  in  this  court. 

8. : :  SENTENCE  modipied.  In  view  of  the  fiact  that  appel- 
lant's counsel  may  have  waived  rights  by  relying  on  State  v,  NichoUy  38 
Iowa»  110,  which  had  been  recently  overruled  in  State  v,  McConnack, 
56  Iowa,  585,  the  sentence  of  defendant  was  modified  and  limited  to  the 
four  years  imposed  upon  the  first  count  of  the  indictment. 

Appeal  ^om  Floyd  District  Court. 

Friday,  September  22. 

Ak  indictment  in  'two  counts  was  presented  against  the 
defendant,  charging  him  in  one  connt  with  forging  a  note  of 
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$100,  and  in  the  other  count  with  uttering  as  true  the  said 
forged  promissory  note.  The  defendant  pleaded  not  guilty, 
and  at  the  March  term,  1881,  was  tried  and  convicted  on 
both  counts,  and  sentenced,  on  the  first  count  to  imprison- 
ment for  four  years,  and  on  the  second  count  to  imprison- 
ment for  two  years,  to  commence  at  the  expiration  of  the 
four  years  term.     The  defendant  appeals. 

J.  8.  Bo&ty  for  the  appellant. 

Smith  MoPheraon^  AUomey-general^  for  the  State. 

Day,  J. — In  State  v,  MoCormack^  56  Iowa,  585,  this  court 
overruling  State  v.  NiohoUy  38  Iowa,  110,  held  that  the  forg- 
ing and  the  uttering  of  forged  papers  could  not  be  united  in 
the  same  indictment.  The  decision  in  State  v.  MoGormack^ 
was  announced  in  April,  1881,  which  was  after  the  trial  of  this 
cause  in  the  court  below.  In  this  case  the  defendant's  attor- 
ney, following  probably  the  rule  announced  in  State  v. 
Nichols^  interposed  neither  demurrer,  motion  to  require  the 
State  to  elect  on  which  count  it  would  proceed,  motion  in  ar- 
rest of  judgment,  objection  to  evidence,  objection  to  sentence, 
nor  motion  for  a  new  trial.  The  defendant  waived  the  objec- 
tion, which  he  might  have  urged,  that  the  indictment  charged 
two  offenses,  and  went  to  trial  upon  an  indictment  charging 
in  different  counts  offenses  which  should  have  been  presented 
in  two  indictments.  It  is  now  urged  that  no  legal  convic- 
tion could  be  had  upon  the  indictment  because  of  its  dupli- 
city. We  are  of  the  opinion  that  this  question  cannot  be  for 
the  first  time  raised  in  this  court.  See  State  v.  Oroomey  10 
Iowa,  308;  see,  SLhOyK7ioUv.  The  State,  12  N.  W.Rep.,  369. 

I.  \  Appellant's  counsel  asks  that  if  the  fact  of  the  dupli- 
city in  the  indictment  cannot  avail  to  secure  the  defendant's 
release,  it  be  taken  into  consideration  in  determining  an  ap- 
plication which  he  makes  to  have  the  sentence  reduced.  In 
view  of  the  fact  that  appellant's  counsel,  may  have  waived 
rights  upon  which  he  might  have  insisted,  because  of  the  ru- 
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ling  in  State  v.  Nichols^  atipray  we  are  of  the  opinion  that 
the  judgment  of  the  court  should  be  so  far  modified  as  to  im- 
pose a  sentence  of  foilr  years  alone,  upon  the  first  count  of 
the  indictment    Thus  modified,  the  judgment  is 


HeDFIBLD    V.    MiLLEB. 


1.  Praotioe:  failure  to  plead  in  time.  Defendant,  hy  agn^eement 
w^  roled  to  answer  in  thiriy  days;  he  faQed  to  do  so,  and  plaintiff 
moyed  for  jud^rment  by  default: — held  that  under  the  drcamstanceB 
(see  opinion)  the  motion  was  properly  denied. 

Appeal  from  Lyorh  CircuU  Cotirt. 

Fbidat,  Septembeb  22. 

This  action  was  commenced  in  June  1880,  and  notice  was 
served  for  the  October  term  of  the  court  in  1880.  At  that 
time  plaintiff  by  consent  took  sixty  days  to  amend  his  peti- 
tion, and  defendant  was  given  thirty  days  thereafter  to  ans- 
wer. The  amendment  was  filed  December  2,  1880,  and  on 
January  10, 1881,  and  in  vacation,  plaintiff  filed  a  motion 
for  default.  The  answer  was  filed  January  20,  1881.  At 
the  next  term  of  the  court,  which  was  held  in  October  1881, 
the  plaintiff  insisted  on  his  motion  for  default,  which  motion 
the  court  overruled.  The  plaintiff  refused  to  proceed  further, 
and  judgment  was  rendered  against  him  for  costs.  Plaint- 
iff appeals. 

Avnsworth  c&  Robeon  and  D.  W.  Clementey  for  appellant. 

e7.  JT.  Thomson^  and  Joy  <&  Wrighty  for  appellee. 

BoTHBOox,  J. — It  will  be  observed  that  the  answer  was 
filed  some  eighteen  days  after  the  time  fixed  by  consent  of 
the  parties.     It  was  filed,  however,  eight  or  nine  months 
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before  the  next  term  of  court.  There  is  no  pretense  that  the 
answer  is  in  any  way  insufficient.  There  is  the  further  con- 
sideration that  the  plaintiff  introduced  a  new  cause  of  action 
in  his  amendment  It  should  also  be  stated  that  the  defend- 
ant in  vacation  made  an  application  to  the  judge  of  the  court 
below  for  an  order  extending  the  time  for  answer  which  was 
granted.  It  is  true  this  application  was  without  notice  to 
the  plaintiff.  We  think  that  under  these  circumstances  there 
was  no  abuse  of  the  discretion  of  the  court  in  refusing  the 
default  taking  into  consideration  the  showing  made  in  vacA- 
tion,  the  fact  that  the  amendment  introduced  a  new  cause 
of  action,  and,  further,  that  no  delay  was  occasioned  by  the 
failure  to  answer  within  the  time.  Courts  should  favor 
trials  upon  the  merits. 

Affirmed. 


Hastings  v.  Phoenix. 


1.  Attachment :  motion  to  dibchabgb.  Where  a  motion  was  made  to 
discharge  an  attachment  based  on  the  allegfation  that  the  defendant  was 
about  to  remove  his  property  out  of  the  8tate  without  leairing  sufficient 
for  the  payment  of  his  debts,  and  said  motion  was  supported  by  affidav- 
its showing  that  the  attached  properly  was  exempt,  held  that  the  mo- 
tion should  have  been  sustained  under  section  3018  of  the  Code. 

Appeal  from  Palo  Alto  Circuit  Cottrt. 

Fbiday,  September  22. 

AonoN  in  attachment  brought  before  a  justice  of  the  peace. 
The  defendant  moved  to  discharge  the  attachment  on  the 
ground  that  the  property  levied  on  was  exempt  from  execu- 
tion. The  motion  was  supported  by  an  affidavit  showing  the 
property  exempt.  The  court  overruled  the  motion  and  ren- 
dered judgment  for  the  plaintiff.  Thereupon,  the  defendant 
caused  the  case  to  be  removed  to  the  Circuit  Court  upon  a 
writ  of  error,  and  the  Circuit  Court  affirmed  the  action  of 
the  justice  in  overruling  the  motion  to  discharge  the  attach- 
ment.   The  defendant  appeals. 
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Oeorge  H.  Carr  and  John  Jenawoldy  for  appellant. 
P.  O.  Gaasidyj  for  appellee. 

Adams,  J. — ^The  case  comes  to  us  upon  a  certificate  of  ap- 
peal which  is  in  these  words:  <^In  an  action  in  a  justice's 
court  aided  by  attachment,  where  the  petition  alleges  as 
grounds  for  the  attachment  that  the  defendant  is&bout  to  re- 
'move  his  property  out  of  the  State  without  leaving  sufficient 
for  the  payment  of  his  debts,  should  the  justice  entertain  a 
motion  to  discharge  a  levy  on  the  ground  that  the  property 
is  exempt,  where  said  motion  is  supported  by  affidavits  alleg- 
ing the  necessary  facts  to  constitute  the  exemption?" 

Section  3018  of  the  Code  provides  that  "a  motion  may  be 
made  to  discharge  the  attachment,  or  any  part  thereof,  at  any 
time  before  trial  for  insufficiency  of  statement  of  cause  thereof, 
or  other  cause  making  it  apparent  of  record,  that  the  attach- 
ment should  not  have  issued,  or  should  not  have  been  levied 
upon  all,  or  part  of  the  property  held."  The  affidavit  filed 
in  this  case  made  it  apparent  of  record  that  the  attachment 
should  not  have  been  levied  upon  the  property  held.  We 
are  unable  to  discover  any  reason  why  the  motion  should  not 
have  been  sustained.  It  is  suggested  that  the  court  below 
thought  that  the  alleged  ground  of  attachment  was  contro- 
verted, but  the  alleged  ground  of  attachment  does  not  appear 
to  affect  the  matter  of  exemption. 

Kevbbsed. 
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Judges. 


Pattbbson  v.  Johnson. 

Fraud:  covering  personal  earnings:  statutes  construed. 
Flaintiff  entered  into  an  arrangement  with  her  brother,  who  was  insol- 
Tent,  whereby  she  rented  a  farm  of  a  third  person  and  employed  her 
brother  to  cultivate  it  in  the  use  of  his  farm  implements,  which  were  ex- 
empt from  execution,  the  object  being  to  enable  the  brother  to  employ 
himself  and  his  implements  at  a  certain  rate  per  month,  which  would 
be  exempt  from  execution,  rather  than  to  rent  the  farm  himself  and 
raise  the  crops,  which  would  be  subject  to  execution.  Held  that  the  trans- 
action was  not  fraudulent  in  law,  and  that  the  crops  could  not  be  sub- 
ject to  the  payment  of  the  brother *s  debts. 
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Appeal  from  Jasper  Circuit  Court. 

Tuesday,  October  8. 

AonoN  of  replevin  for  certain  grain.  The  cause  was  tried 
without  a  jury  and,  upon  facts  found  by  the  court,  judgment 
was  rendered  for  plaintiff.  Defendant  appeals.  The  facts 
of  the  case  fully  appear  in  the  opinion. 

H.  8.  Winslowj  for  appellant. 

A.  K,  Camphell^  for  appellee. 

Beck,  J. — I.  The  defendant,  who  is  a  constable,  seized  the 
grain  in  controversy  upon  two  executions  in  his  hands  issued 
upon  judgments  recovered  against  R.  0.  Patterson.  The 
plaintiff  claims  the  ownership  of  the  property.  The  defencl- 
ant  alleges  that  the  grain  is  the  property  of  E.  C.  Patterson, 
and  that  plaintiff^s  claim  thereto  is  fraudulent  as  to  the  credi- 
tors of  R.  0.  Patterson,  being  based  upon  transactions  and 
contracts  intended  to  delay  and  defeat  the  collection  of  his 
debts,  and  especially  his  judgments  upon  which  the  execu- 
tions in  defendant's  hands  were  issued. 

The  court  found  that  the  grain  in  controversy  was  grown 
upon  a  farm  rented  by  plaintiff,  who  is  the  sister  of  R  C. 
Patterson;  that  at  the  time  the  lease  was  executed  plaintiff 
entered  into  a  contract  with  her  brother  to  cultivate  the  farm 
and  to  furnish  all  the  seed,  teams  and  implements,  and  do  all 
the  work  and  bear  all  expenses  of  the  farm,  she  agreeing  to 
pay  him  therefor  $65  per  month;  that  he  was  bound  to  make 
disposition  of  the  crops  as  directed  by  the  sister;  that  R.  0. 
Patterson  is,  and  was,  insolvent  prior  to  the  lease  and  agree- 
ment with  his  sister,  which  was  known  to  her;  that  he  had 
rented  the  same  farm  for  the  preceding  year  of  Deans  and 
had  executed  a  mortgage  to  plaintiff  upon  the  crops  raised 
for  the  purpose,  on  his  part,  of  delaying  and  defeating  his 
creditors,  and  that  the  mortgage  was  executed  to  secure  a 
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debt  he  owed  to  his  sister,  but  it  is  not  shown  that  she  knew 
of,  and  shared  in,  his  fraudulent  purpose.  Other  facts  found 
by  the  court,  so  far  as  it  is  necessary  to  recite  them,  are  stated 
in  the  following  language  of  the  findings: 

"IL  0.  Patterson  was  living  on  the  farm  when  the  crops 
in  question  were  raised,  at  the  time  both  these  contracts  were 
made,  and  was  then  tenant  of  the  Deans  for  the  prior  year. 
He  found  that  if  he  rented  the  farm  again  and  undertook  to 
raise  a  crop  there  for  the  term  covered  by  the  lease  to  the 
plaintiff,  his  creditors  would  levy  on  his  crops,  and  to 
avoid  this  danger,  he  procured  his  sister,  the  plaintiff,  to  rent 
the  farm  and  induced  her  to  hire  him,  as  she  did  do,  to  the 
end  that  he  might  have  employment,  and  prevent  his  credi- 
tors from  attaching  his  wages  or  the  fruits  of  his  personal 
labor  and  earnings  of  and  by  the  use  of  exempt  property,  and 
applying  the  same  in  payment  of  his  debts,  and  the  plaintiff 
made  both  of  these  contracts  to  aid  her  brother  in  so  doing." 

II.  The  findings  disclose  the  fact  that  the  purpose  of 
plaintiff  was  to  furnish  her  brother  with  employment  for 
himself  and  such  property  as  he  used  in  farming  which  was 
exempt  from  execution,  to  the  end  that  his  earnings  so  made 
would  be  exempt  from  execution.  The  brother  shared  in  this 
purpose.  It  is  not  found,  nor  was  it  claimed,  that  the  con- 
tracts were  not  actually,  and  in  good  faith  entered  into;  that 
it  was  not  the  purpose  of  both  parties  that  plaintiff  should 
become  the  actual  tenant  of  Deans  and  should  be  bound  by 
her  contract  with  her  brother.  It  appears  that  the  induce- 
ments of  these  contracts  were  to  enable  the  brother  to  employ 
his  property  exempt  from  execution,  and  his  personal  labor, 
so  that  his  earnings  would  not  be  subject  to  his  debts.  It 
seems  to  be  conceded,  in  this  case,  that  his  earnings  by  his 
personal  labor,  with  the  use  of  such  property,  would  have 
been  exempt  from  execution  during  the  time  prescribed  by 
statute.  It  may,  therefore,  be  inferred  that  he  was  the  head 
of  a  family.  Farming  utensils  and  the  team  with  which  a 
farmer  habitually  earns  his  living,  are  exempt  from  execu- 
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tion.  Code,  §  3072.  The  earnings  of  a  debtor  for  his  per- 
sonal services  for  ninety  days  are  also  exempt.  C5ode,  §  8074. 
These  exemptions  are  secured  to  the  heads  of  families.  The 
provisions  cited  clearly  exempt  earnings  of  a  farmer  for  per- 
sonal services  when  using  the  property  which  is  exempt  from 
execution.  We  mean  that  his  wages  are  exempt  when  he  is 
hired,  not  that  the  crops  he  raises  are  exempt. 

In  the  case  before  us  K.  0.  P&tterson  was  authorized  by 
the  law  to  contract  for  his  personal  services  in  connection 
with  his  exempt  property,  and  to  hold  his  earnings,  for  the 
time  prescribed  by  the  statute,  free  from  the  claim  of  his 
creditors.  In  making  and  performing  the  contract  he  com- 
mitted no  fraud — he  executed  a  lawful  right.  It  follows 
that  plaintiff  was  guilty  of  no  fraud.  She  was  authorized  to 
aid  him  in  doing  what  the  law  regarded  as  honest  on  his  part. 
It  cannot  be  claimed  that  her  connection  with  the  transaction 
was  a  violation  of  law.  This  case  somewhat  resembles  C(vm 
V.  Boyer^  65  Iowa,  660. 

We  conclude  that  the  transaction  between  plaintiff  and  her 
brother  was  not  fraudulent,  and  that  she  acquired  the  hana 
fide  title  to  the  crops  raised  by  her  brother  which  are  the 
subject  of  the  action.    The  judgment  of  the  Circuit  Court  is 

Affirmed. 
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HaBNETT  V.  HAJEtNETT. 

1.  Divorce:  motion  for  new  trial  on  irrelevant  evidence.  The 
wife  had  procured  a  decree  of  divorce  from  the  husband  on  the  ground 
of  inhuman  treatment.  The  husband  asked  a  new  trial  on  the  ground 
of  newly  discovered  evidence  tending  to  show  that  the  wife's  relatives 
had  unduly  interested  themselves  in  procuring  the  divorce.  Held  that, 
as  such  testimony  would  be  immaterial  to  rebut  the  charge  of  inhuman 
treatment,  it  did  not  entitle  the  husband  to  a  new  trial. 

2. :  condonation.    The  fact  that  the  wife  remained  in  the  same  house 

with  the  husband,  and  cooked  and  washed  for  him  until  the  decree  waa 
rendered,  did  not  amount  to  a  condonation  of  the  husband  *s  offense. 

3.  Practice :  petition  for  new  trial:  amendment  to.  Where  an  in- 
sufficient petition  for  a  new  trial  was  filed  within  the  year  provided  by 
§  3157  of  the  Code,  and,  after  the  expiration  of  the  year,  an  amended  pe- 
tition was  filed,  setting  up  facts  which  might  be  sufficient,  held  that  the 
amended  petition  could  not  be  regarded  as  a  more  specific  statement  of 
the  original,  and  did  not  entitle  the  plaintiff  to  a  new  trial. 

Apjpeal  from  Monroe  District  Court, 

Tuesday,  Octobeb  3. 

This  is  a  proceeding  instituted  by  the  plaintiff  under  § 
3157  of  the  Code  to  procure  a  new  trial  in  an  action  brought 
by  the  defendant,  Elizabeth  Harnett,  against  the  plaintiff,  her 
husband,  to  procure  a  divorce  on  the  ground  of  inhuman  treat- 
ment. The  petition  for  a  new  trial  is  based  upon  the  alleged 
ground  of  newly  discovered  evidence.  The  facts  which  the 
petition  avers  that  he  can  now  prove  are  in  substance  as  fol- 
lows: That  Mrs.  Harnett's  father,  one  Pressley,  endeavored  to 
procure  a  person  to  swear  falsely  that  tlie  petitioner  beat  and 
abused  his  wife;  that  Pressley  borrowed  money  to  use  in  ob- 
taining evidence  in  the  divorce  suit;  that  Pressley  had  said 
that  he  was  always  opposed  to  his  daughter's  marrying  the 
petitioner;  that  Mrs.  Harnett's  sister  asked  a  person  to  tes- 
tify that  he  saw  her  children  barefoot  in  the  winter  time; 
that  the  sister  told  another  person  that  Harnett  would  be 
ashamed  of  the  charge  of  cruelty  brought  against  him,  and 
Vol.  LIX— 26 
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would  leave  the  country,  and  they  would  gain  the  whole  case 
without  a  lawsuit;  that  the  sister  had  been  heard  to  say  that 
Harnett  had  been  too  intimate  with  a  Mrs.  Jeffers,  and  that 
his  wife  must  get  a  divorce;  that  Mrs.  Harnett's  niece  had 
been  heard  to  say  that  her  aunt  (Mrs.  Harnett)  would  not 
live  with  Harnett  much  longer,  but  would  get  a  divorce  from 
him;  that  Mrs.  Harnett's  brother-in-law  told  one  of  the  per- 
sons who  testified  in  the  divorce  suit  that  he  would  pay  his  fees 
if  he  would  testify  against  Harnett.  The  petition  contains 
other  allegations  as  to  what  different  relatives  of  Mrs.  Har- 
nett said  and  did  as  constituting  the  facts  which  the  peti- 
tioner avers  that  he  can  now  prove,  but  they  do  not  differ  in 
character  essentially  from  those  above  set  out,  so  far  as  the 
allegations  pertain  to  specific  words  and  acts. 

The  petition  also  contains  an  allegation  that  the  petitioner 
can  prove  that  "  the  said  Elizabeth  Harnett  lived  with  this 
plaintiff,  and  cooked  and  washed  as  she  always  had,  until  the 
final  decision  of  the  case."  An  amended  petition  contains 
an  allegation  that  the  petitioner  can  prove  that  "  said  Eliza- 
beth Harnett,  wife  of  petitioner,  came  to  his  house  and  lived 
with  him,  as  stated  in  the  original  petition  for  a  new  trial; 
that  while  thus  living  with  plaintiff,  while  said  cause  was 
pending  and  undetermined  in  the  hands  of  the  court,  and 
during  vacation,  she  and  this  petitioner  had  frequent  and 
continued  sexual  intercourse  as  husband  and  wife,  and  that 
said  intercourse  was  voluntarily  indulged  in  by  the  said  par- 
ties." The  amended  petition  was  not  filed  within  one  year 
from  the  time  the  decree  of  divorce  was  rendered. 

Tlie  defendant  demurred  to  the  plaintiff's  petition  on  the 
ground  that  the  alleged  facts,  if  proven,  were  immaterial, 
and  had  no  tendency  to  controvert  the  charge  of  inhuman 
treatment,  or  show  a  defense  thereto.  She  demurred  to  the 
amended  petition  on  the  ground  that  the  same  was  not  filed 
within  one  year  from  the  time  the  decree  of  divorce  was  ren- 
dered. The  court  sustained  the  demurrer  and  refused  *a  new 
trial.     The  plaintiff  appeals. 
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Wm.  Nichol  and  J.  F.  Lacey^  for  appellant. 
Perry  &  TowTisendy  for  appellee. 

Adaks,  J. — ^The  petitioner's  theory  is  that,  if  he  were  al- 
lowed to  show  the  sayings  and  doings  of  Mrs.  Harnett's  rela- 
1.  divobce:   tives,  as  averred  in  his  petition,  he  could  show  a 

motion  for  .  .i        V^         .  i    -»r         tt  ... 

new  trial,  conspiracy  among  them  to  aid  Mrs.  Harnett  m 
procuring  a  divorce.  But  in  our  opinion  the  alleged  evidence 
is  immaterial  and  not  admissible.  If  Harnett  had  been 
guilty  of  such  inhuman  treatment  as  to  endanger  the  life  of 
his  wife,  she  should  not  be  deprived  of  tlie  relief  which  the 
law  allows  in  such  a  case  by  reason  of  anything  which  her 
relatives  may  have  said  or  done.  If  she  had  received  such^ 
treatment,  it  was  natural,  and  perhaps  commendable,  in  her 
relatives  that  they  should  manifest  an  active  interest  in  her 
behalf.  They  were,  to  be  sure,  not  justified  in  attempting  to 
procure  false  testimony,  and  such  attempt  if  made,  however 
unsuccessful,  might  be  regarded  as  showing  an  undue  zeal, 
as  well  as  the  character  of  the  persons  who  made  it.  But 
they  are  not  on  trial. 

The  allegation  that  the  petitioner's  wife  lived  with  him 
and  cooked  and  washed  for  him  until  the  decree  was  rendered, 

2^ ^^jj_  appears  to  have  been  pleaded  with  the  idea  that 

donation.  g^^|^  actions  Constituted  condonation.  But,  in  our 
opinion,  merely  remaining  in  the  same  house  and  doing  the 
petitioner's  work  should  not  be  regarded  as  having  that  effect. 
Her  own  necessities  or  those  of  her  family  might  have  been 
such  that  she  was  willing  to  sustain  to  him  that  relation, 
without  any  intention  at  any  time  of  withdrawing  her  action, 
or  forgiving  him. 

Whether  the  facts  alleged  in  the  amended  petition  could 

bo  set  up  after  a  decree  as  a  ground  for  a  new  trial,  we  need 

3.PttACTTCF.:  not  determine.     They  wei-e  not  set   up  within 

now  trial :      the  year  allowed  by  the  statute  under  which  the 

amendment  /.  .,    ,       r/n  .  .  .      .  ^ 

^-  petition  was  filed.     The  petitioner  insists  to  be 
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sure  that  the  amended  petition  should  be  considered  only  as 
a  more  specific  statement  of  the  facts  averred  in  the  petition 
But  this  position  we  think  cannot  be  maintained. 

In  our  opinion  the  court  did  not  err  in  refusing  a  new  trial. 

Affibiced. 


Laubent  v.  Cnr  or*  Muscatine. 

1.  Taxation:  exemption:  property  used  for  school  and  cnusoH. 
In  order  to  exempt  real  estate  from  taxation  under  section  797  of  the 
Code,  U8e  and  ownership,  either  legal  or  equitable,  must  combine  in  the 
same  person.  In  this  case,  where  it  appeam  that  the  legal  title  is  in  a 
private  individual,  though  the  property  is  used  for  a  school  and  church, 
held  that  the  property  was  not  exempt. 

Appeal  from  Muscatine  Circuit  Court. 

Tuesday,  October  3. 

This  action  involves  the  question  whether  or  not,  certain 
real  estate  in  the  city  of  Muscatine  is  exempt  from  taxation. 
The  Circuit  Court  held  that  it  is  exempt,  and  the  city  ap- 
peals. 

Brannan  c&  Jayne^  for  appellant. 

Hichmofiy  BurTc  &  Russell^  for  appellee. 

EoTHROCK,  J. — ^The  cause  was  submitted  to  the  court  bo- 
low  on  an  agreed  statement  of  facte  of  which  the  following  is 
the  substance: 

The  title  to  lot  ten,  which  contains  about  two  acres,  is  in 
John  Hennessey  of  Dubuque,  who  is  Catholic  Bishop  of  the 
diocese  in  which  said  property  is  situated.  The  St  Mathias 
Catholic  Church,  and  the  school  known  as  the  Sisters's  School, 
are  situated  on  said  lot  This  lot  is  recognized  and  admitted 
to  be  exempt  from  taxation^  for  the  reason  that  the  same  con- 
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Btitutcs  a  part  of  the  pounds  and  buildings  of  said  church 
and  school  and  is  devoted  to  the  appropriate  objects  thereof, 
and  no  tax  has  been  levied  thereon  since  the  same  was  ac- 
quired and  used  for  said  purposes  and  objects. 

About  twelve  years  ago,  the  plaintijBF,  the  officiating  pastor 
of  said  church,  acquired  the  title  to  the  property,  the  tax  on 
which  is  now  in  controversy.  It  consists  of  certain  lots,  and 
contains  about  two  acres,  and  there  has  been  erected  thereon 
a  parsonage  for  the  use  of  the  officiating  pastor  of  said  church. 
The  lots,  the  title  to  which  is  in  Bishop  Hennessey,  and  those 
the  title  to  which  is  in  plaintiff,  are  all  within  the  same  en- 
closure and  all  are  used  together.  There  is  no  means  of 
gaining  access  with  teams,  wagons,  or  carriages  to  said  church 
and  school,  except  by  passing  over  the  said  lots  of  the  plaint- 
iff. All  of  the  above  named  lots  are  used  exclusively  for,  and 
constitute  the  grounds  of,  said  church  and  school,  and  the  lots 
to  which  plaintiff  has  title  are  also  used  as  the  play-grounds 
for  the  children  attending  said  school,  and  also  as  the  place 
of  residence  of  said  pastor.  Ko  compensation  is  paid  to 
plaintiff  for  the  use  and  occupation  of  the  lots,  and  no  part  is 
leased  or  otherwise  used  with  a  view  of  securing  profit.  The 
plaintiff  not  only  acts  in  the  capacity  of  pastor  of  the  church, 
but  also  as  a  teacher  in  the  school.  On  the  12th  day  of 
August,  1878,  plaintiff  made  and  executed  a  will  by  which 
he  devised  said  real  estate  to  Rev.  Cosgrove  for  the  use  of 
said  church. 

We  are  required  to  determine  whether,  under  the  forego 
ing  facts,  the  lots  to  which  plaintiff  holds  the  title  are  exempt 
from  taxation.  If  exempt,  it  must  be  under  the  provisions 
of  section  797  of  the  Code.  That  section  provides  "that  all 
public  libraries,  grounds  and  buildings  of  literary,  scientific, 
benevolent,  agricultural  and  religious  institutions  and  socie- 
ties, devoted  solely  to  the  appropriate  objects  of  these  institu- 
tions, not  exceeding  640  acres  in  extent,  and  not  leased  or 
otherwise  used  with  a  view  to  pecuniary  profit,'^  are  free  from 
taxation 
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If  the  title  to  this  property  were  in  the  churcli,  or  in  the 
school,  as  a  corporation,  or  possibly  if  it  were  shown  that  the 
plaintiff  merely  held  the  naked  legal  title  in  trust  for  the 
school  or  church,  the  case  would  be  within  the  rule  adopted 
in  the  case  of  Chriswold  CoUege  v.  Hie  State^  46  Iowa,  275. 
But  in  this  case  the  lots  are  not  the  property  of  the  church  or 
of  the  school.  It  does  not  even  appear  that  either  the  church 
or  school  has  any  equity  in  the  lots  by  reason  of  having  ex- 
pended money  in  their  improvement  or  otherwise.  It  is 
true  the  church  and  school  have  used  the  premises;  but  this 
alone  is  insufficient.  By  the  agreed  statement  of  facts  the 
lots  are  the  private  property  of  the  plaintiff.  The  fact  that 
he  has  made  a  will  and  devised  them  to  another  for  the  use 
of  the  church  cannot,  we  think,  affect  the  question.  The 
will  confers  no  right  during  the  life  of  the  plaintiff,  and  may 
be  revoked  at  any  time. 

The  fact  that  the  other  property,  the  title  to  which  is  in 
the  bishop  of  the  church,  has  not  been  regarded  as  liable  to 
taxation,  cannot  be  allowed  to  affect  the  question.  It  is  said 
that,  by  the  law  and  usages  of  the  church,  the  property  is 
held  by  the  bishop  in  trust  for  the  church.  We  cannot  take 
judicial  notice  of  such  law  and  usage,  and,  if  it  were  a  mater- 
ial question  in  this  case,  we  incline  to  think,  for  aught  that  ap- 
pears in  the  agreed  statement  of  facts,  all  of  the  property  in 
the  common  enclosure  is  subject  to  taxation,  for  it  is  not 
shown  that  the  church  has  any  equitable  interest  in  any  of  it. 
In  view  of  the  oft  repeated  rule  that  taxation  is  the  rule  and 
exemption  the  exception,  we  think  this  property  is  not  ex- 
empt. In  our  opinion,  use  and  ownership,  either  legal  or 
equitable,  should  oombine^  in  order  to  effiect  the  exemption. 
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Hammond  v.  Leavitt  et  al. 

1.  Mortgage :  redemption  fbok  bt  puRcnASER  under  junior  judg- 
ment. The  plaintiff  was  an  execution  purchaser  of  land  on  a  judgment 
which  was  a  Hen  upon  the  land  subsequent  and  inferior  to  defendant's 
mortgage,  which  was  due,  and  plaintiff  brought  this  action  to  redeem 
from  the  prior  mortgage  and  to  be  subrogated  to  the  rights  of  the  mort- 
gage; held,  that  such  right  to  redeem  and  to  be  subrogated  existed  at 
common  law,  and  that  there  is  nothing  in  our  statute  abrogating  that 
right. 

Appeal  from  Bldch  Hawk  Circuit  Court. 

Tuesday,  Octobeb  3. 

Action  in  equity.    Decree  for  the  plaintiff,  and  defendants 
appeal. 

Boies  c&  Couehy  for  appellant. 

C.  W.  Mullen,  for  appellee. 

Seevebs,  Oh.  J. — I.     The  facts  briefly  stated  are  that  the 
defendants  are  the  owners  of  a  prior  mortgage  on  real  es- 
tate and  the  plaintiff  is  the  owner  of  a  iudfirment 

1.  mortoaob:  .  ^  JO 

«^«npti<m^   against   the   mortgagor  which  is  a  lien  on  the 

jSSior  jSig^  mortgaged  premises.     The  plaintiff  caused  execu- 
™®^**  tion  to  issue  on  his  judgment,  and  thereunder 

the  premises  were  sold,  the  plaintiff  being  the  purchaser. 
After  six,  but  before  the  expiration  of  nine  months,  from  the 
sale,  the  plaintiff  tendered  the  defendants  the  full  amount 
due  on  the  mortgage,  all  of  which  was  then  due  and  payable, 
as  and  in  redemption  of  the  premises  from  such  mortgage, 
and  sought  to  be  subrogated  to  all  the  rights  of  the  mort- 
gagee. The  defendant  refused  to  accept  the  tender  and  de- 
nied the  plaintiff's  right  to  redeem  and  to  subrogation.  This 
action  was  brought  to  enforce  such  right.  It  is  conceded  by 
counsel  on  both  sides  that  the  right  attempted  to  be  exercised 
by  the  plaintiff  existed  at  common  law,  or  in  the  absence  of 
any  legislation  on  the  subject. 
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We  shall  not  stop  to  inqiiife  and  state  the  ground  upon 
which  the  rale  is  based.  Counsel  for  the  appellant  insist 
such.rule  has  been  abrogated  bj  statute,  or  that  the  provisions 
thereof  are  inconsistent  with  the  exercise  of  such  right;  that 
a  judgment  or  lien-creditor  under  the  statute  may,  al'ter  the 
foreclosure  of  a  prior  mortgage,  redeem  therefrom,  is  con- 
ceded, but  that  this  may  be  done  before  foreclosure,  is  denied 
by  counsel  for  appellant.  It  is  said,  if  this  is  so,  then  the 
debtor  and  creditor  entitled  to  the  prior  lien  cannot  make 
any  arrangement  for  the  extension  of  the  time  of  payment  of 
the  prior  encumbrance.  But  is  this  so?  Suppose,  before  the 
offer  to  redeem  is  made,  the  debtor  and  creditor  have  entered 
into  any  arrangement  whereby  an  extension  of  the  time  of 
payment  is  granted  and  the  same  is  a  binding  contract  as  be- 
tween them,  does  it  necessarily  follow  a  junior  creditor  by 
redeeming  can  put  an  end  to  such  contract?  As  there  is  no 
such  question  before  us,  we  content  ourselves  ^vith  stating 
without  undertaking  to  determine  it. 

Of  course  it  is  in  his  power,  and  it  is  just  as  competent 
for  the  senior  creditor  to  grant  an  extension  after  foreclosure 
of  the  prior  mortgage  as  it  was  before  that  time.  Now,  if  a 
junior  creditor  can  redeem  after  foreclosure,  as  he  certainly 
may,  why  not  before?  It  is  said  section  3103  of  the  Code 
gives  the  debtor  the  exclusive  right  for  six  months  after  the 
sale  to  redeem,  and  to  permit  a  junior  creditor  to  redeem  be- 
fore sale  is  inconsistent  with  this  provision  of  the  statute. 
To  an  extent,  this  is  so,  but  the  debtor  can  prevent  such  re- 
demption by  doing  that  which  it  is  his  duty  to  do,  and  that 
is  to  pay  the  junior  lien.  It  is  true  section  3109  of  the  Code 
in  terms  provides  the  junior  creditor  may  redeem  from  the 
senior  if  execution  has  been  issued.  This  gives  a  right  which 
did  not  exist  before,  or  at  common  law,  but  it  does  not  nega- 
tive or  take  away  any  existing  or  prior  right  possessed  by  the 
junior  creditor.  We  are  unable  to  discover  any  provision  of 
the  statute  which  negatives  or  takes  away  the  right  of  the  ju- 
nior creditor  to  redeem  from  a  prior  mortgage  previous  to 
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the  foreclosure  thereof.  Besides  this,  the  equity  of  redemp- 
tion of  the  mortgagor  in  the  premises  may  be  sold  under  the 
statute  by  a  junior  judgment  creditor.  The  purchaser  at 
such  sale,  if  there  is  no  redemption  therefrom,  becomes  vested 
with  the  right  and  title  subject  to  tlie  prior  encumbrance. 
He,  in  fact,  is  the  owner  of  the  premises,  subject  to  the  en- 
cumbrance, and  must  therefore  become  possessed  with  all  the 
rights  of  an  owner,  among  which  is  the  right  to  pay  off  an 
encumbrance.  The  owner  may  assign  his  right  to  redeem  to 
another.  Code,  §  3123.  A  sale  of  the  equity  of  redemption 
has  the  same  effect  as  the  voluntary  assignment  by  the  debtor 
of  the  right  to  redeem, 

Affibmsd. 


Smith  v.  Griffin  et  al.  aa  m 

1.  Judgment:  personal,  on  motion  by  pubuoation  only,  void.         .^^  ^\ 

Where  notice  was  by  publication  only,  in  an  action  aided  by  attachment,  ^  JJ^I 
though  the  court  tnight  have  rendered  a  judgment  in  rem  under  which 
the  land  in  quCBtion  might  have  been  sold,  yet,  as  the  court  did  in  £act 
render  a  personal  judgment  against  the  defendant,  on  which  the  land 
was  sold,  held  that  such  judgment  was  absolutely  void  for  want  of  juris- 
diction, and  the  sale  of  the  land  thereunder  was  also  void. 

2.  New  Trial :  statute  construed.    Section  2877  of  the  Code,  which 

authorizes  a  retrial  within  two  years  of  all  cases  where  judgment  by  de- 
fault has  been  rendered  against  one  served  by  publication  only,  has  no 
application  to  the  case  of  a  judgment  void  for  want  of  jurisdiction  to 
render  it. 

Appeal  from  Delaware  District  Court. 

Tuesday,  October  3. 

This  is  an  action  in  equity,  commenced  on  the  7tli  day  of 
June,  1875,  to  set  aside  a  judgment  recovered  by  M.  E.  Grif- 
fin against  the  plaintiff,  and  to  cancel  the  sale  and  sheriff's 
deed  thereunder  to  Simeon  13.  GriflSn.  The  court  granted 
the  plaintiff  the  relief  prayed.  The  defendants  appeal.  Tlie 
material  facts  are  stated  in  the  opinion. 
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A.  E.  Hoxiaej  Charles  HvsUd  and  Ray  B.  Oriffiuy  for 
appellants. 

Bronaon  c&  LeRoy^  for  appellee. 

Day,  J. — In  April,  1868,  the  defendant  M.  E.  Griffin  com- 
menced an  action  against  the  plaintijBF  npon  account  for  $200, 
for  professional  service,  assigned  to  M.  E.  Griffin  by  the  de- 
fendant Ray  B.  Griffin.  An  affidavit  that  the  defendant  in 
that  action,  George  Smith,  was  a  non-resident  was  made, 
and  an  attachment  was  prayed.  Notice  was  served  by  pub- 
lication, and  a  writ  of  attachment  was  issued  and  levied 
upon  the  south  half  of  section  9,  township  88,  range  5. 

At  the  October  term,  1868,  the  defendant  was  adjudged  in 
default  for  want  of  appearance  or  answer,  and  it  was  "con- 
sidered and  adjudged  by  the  court  that  the  plaintiff  have  and 
recover  of  the  defendant  the  sum  of  two  hundred  dollars,  to- 
gether with  the  costs  of  this  suit  taxed,  at  $12.35,  and  that 
execution  issue  therefor."  Under  this  judgment  a  special 
execution  issued  directing  the  sheriff  to  levy  upon  and  sell  the 
south  half  of  section  0,  township  88,  range  5,  previously  at- 
tached in  said  cause,  or  so  much  thereof  as  may  be  necessary, 
etc.  Under  this  execntion  the  sheriff  levied  upon  the  south 
half  of  said  section,  and,  on  the  thirtieth  day  of  January,  he 
sold  under  appraisement,  to  Simeon  B.  Griffin,  live  distinct 
ten  acre  tracts  thereof  for  the  agregate  price  of  $268.75,  and 
executed  to  him  a  sheriff's  deed  therefor. 

On  the  17th  day  of  May,  1872,  Simeon  B.  Griffin  con- 
veyed said  land  by  warranty  deed  to  U.  T.  Brown,  now  de- 
ceased, whose  heirs  arc  parties  defendant  to  this  action. 

I.  The  judgment  rendered  in  the  case  of  Simeon  B,  Orif- 
fifi  V.  George  Smithy  is  a  i>er6onal  judgment.  In  a  proceed- 
ing by  attachment,  when  the  defendant  has  not  been  person- 
ally served  with  process,  the  judgment  should  be  in  rem  only, 
and  not  in  personam.  Code,  §  2881.  WUkie  <6  Tidier  v. 
Jones^  Morris,  97;  Doolittlc  v.  S/ieUo7ij  1  G.  Greene,  272; 
Johnson  V.  Dodge^  19  Iowa,  107;  Hakes  v.  Shupe^  27  Id., 
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465.  This  case  is  in  principle  identical  with  Lutz  v.  Kelley^ 
47  Iowa,  807,  in  which  it  was  held  that  a  mere  personal 
judgment  in  an  action  of  foreclosure,  against  non- residents 
served  personally  outside  of  the  State  and  by  publication,  was 
void  and  did  not  autliorize  a  sale  of  the  mortgaged  property. 
In  that  case  the  court  might  have  rendered  a  judgment  of 
foreclosure,  but  did  not  do  so.  In  'this  case  the  court  might 
have  rendered  a  judgment  in  rem^  but  did  not  do  so.  It  is 
impossible  to  distinguish  the  cases.  It  follows  that  the  judg- 
ment and  the  subsequent  proceeding  in  this  case  must  be 
held  to  be  void. 

II.  It  is  claimed  that  the  plaintiff  is  remediless  because 
he  did  not  commence  this  action  within  two  years  of  the  ren- 
dition of  the  judgment  as  provided  in  section  2877  of  the 
Code.  This  section  authorizes  a  retrial  in  all  cases  where  a 
judgment  by  default  has  been  rendered  against  one  served 
by  publication  only.  It  has  no  reference  to  a  case  wherein 
the  judgment  is  void  because  of  a  want  of  jurisdiction  to 
render  it.  The  case  of  Bo7id  v.  Esjplyy  48  Iowa,  600,  relied 
on,  is  not  applicable.     The  judgment  is 

Affibmed. 


Mabtin  v.  Central  Iowa  Railway  Co. 

1.  Bailroads :  notice  of  damage  to  stock:  misnomer  of  defendant. 

Where  horses  were  killed  by  the  Central  Iowa  Baihcay  Company ^  and 
the  owner  of  the  horses  caused  to  be  served  on  a  proi)er  officer  of  that 
comx>any  a  notice  of  the  injury,  as  contemplated  by  section  1289  of  the 
Code,  which  notice  was,  however,  addressed  to  the  Iowa  Central  Rail- 
way Company y  heldf  in  an  action  for  double  damages,  that  the  misno- 
mer did  not  invalidate  the  notice,  under  the  rule  that  **the  omission,  al- 
teration or  transposition  of  any  of  the  words,  if  the  words  in  the  name 
used  are  synonymous  with  the  true  name  of  the  corporation,  is  not  a 
misnomer  that  will  defeat  the  notice.**    Adamb,  J.  dissenting, 

2,  Bridenoe :  beleyancy.    The  pleadings  in  a  former  action  against  de- 

fendant held  properly  admitted  in  evidence  as  showing  that  defendant 
became  the  owner  of  the  railway  before  the  killing  of  plaintiffs  horses — 
that  being  a  point  in  issue. 
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3.  Instruotion:  koticb  oif  dascaok.    An  instruction  to  the  effect  that 

the  notice  (referred  to  in  the  first  point,  ante),  was  good,  if  plaintiff  in- 
tended to  serve  it  upon  the  defendant  and  the  inisnomer  was  a  mistake, 
but  that,  if  plaintiff  intended  to  serve  it  on  some  other  company,  defend- 
ant was  not  liable  for  double  damages,  held  correct. 

4.  Verdict:  spbcial  ikteabogatobies:  mods  of  answer.    Where 

special  interrogatories  were  submitted  to  the  jury  and  the  court  directed 
the  jury  that,  if  they  could  not  answer  the  questions  by  **yes"  or  **no,'' 
they  might  answer  them  in  some  other  manner,  and  the  jury  answered 
*Ve  think'*  and  *'have  reason  to  believe,'*  held  that  these  answers  pre- 
sented in  positive  language  the  conclusions  reached  by  the  jury,  and  suf- 
ficiently expressed  the  findings  of  fact  sought  by  the  questions. 

5.  Practice  in  the  Supreme  Court :  verdict:  evidence  to  support. 

The  evidence  in  this  case  being  considered  and  found  to  be  conflicting, 
this  court  wiU  not  interfere  with  the  judgment  rendered  on  the  verdict. 

Appeal  from  Monroe  District  Court. 

Wednesday,  October  4. 

Action  to  recover  double  the  value  of  certain  horses  killed 
and  injured  by  a  train  upon  the  road  of  defendant  at  a  point 
where  it  had  a  right  to  construct  fences.  There  was  a  ver- 
dict and  a  judgment  for  plaintiff;  defendant  appeals. 

Perry  and  Townaend^  for  appellant. 
H.  A.  Dmhiel^  for  appellee. 

Beck,  J. — ^The  facts,  as  far  as  they  are  necessary  to  a  proper 
understanding  of  the  case,  will  be  stated  in  connection  with 
the  discussion  of  the  several  questions  we  are  required  to 
pass  upon. 

I.     The  notice  showing  the  injury  to  the  horses,  required 
by  the  statute  as  the  foundation  of  the  claim  for  double  the 
1.  railroads:  value  of  the  property,  was  addressed  to  the  "Iowa 
daraa*g?to       Central  Kailway  Co."     Defendant  objected  to  its 
mer.  '  admission  in  evidence  on  the  ground  that  it  was 

not  addressed  to  defendant  by  its  proper  style,  its  corporate 
name  being  "The  Central  Iowa  Railway  Co."  The  notice 
was  admitted  in  evidence. 

Counsel  for  defendant  insist  that,  as  the  notice  was  not  ad- 
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dressed  to  defendant  by  its  proper  style,  it  does  not  comply 
with  the  requirement  of  the  statute.  Code,  §  1289.  There 
ifl  no  question  but  this  notice  was  served  upon  a  proper  offi- 
cer of  defendant.  We  are  required  to  determine  whether  the 
misnomer  of  the  defendant,  occurring  in  the  address  of  the  no- 
tice, will  justify  defendant  in  claiming  that  the  notice  re- 
quired by  the  statute  was  not  given.  We  may  concede  that 
the  notice  should  be  addressed  to  the  railroad  corporation,  a 
matter  of  doubt  which  we  do  not  decide.  Does  the  misno- 
mer invalidate  the  notice?  We  think  not.  The  name  of  de- 
fendant consists  of  a  number  of  words.  The  omission,  altera- 
tion or  transposition  of  any  of  the  words,  if  the  words  in  the 
name  used  are  synonymous  with  the  true  name  of  the  cor- 
poration, is  not  a  misnomer  that  will  defeat  the  notice.  See 
Angell  and  Ames  on  Corporations,  9th  Ed.,  Sec.  99  and 
notes.  It  cannot  be  doubted  that  the  name  "Iowa  Central 
Eailroad  Co.,"  the  name  used  in  the  notice,  is  synonymous 
with  the  true  name  of  the  corporation,  viz.,  "The  Central 
Iowa  Eailway  Co."  We  conclude  that  the  court  did  not  err 
in  admitting  the  notice  in  evidence. 

II.  The  plaintiff  was  permitted  to  introduce  in  evidence 
the  pleadings  in  a  case  brought  by  the  Hawkeye  Telegraph 
2.  BVTOENCE :  Company  against  the  defendant,  which  shows  that 
relevancy.  defendant,  prior  to  the  injury  to  plaintiff's  horses, 
acquired  the  railroad  by  purchase,  under  the  foreclosure  of  a 
mortgage  executed  by  the  Central  Railroad  Company  of  Iowa. 
Counsel  for  defendant  insist  that  this  evidence  is  "irrelevant, 
immaterial  and  incompetent." 

We  confess  that  the  materiality  of  the  evidence  is  not  made 
plain,  except  so  far  as  it  tended  to  show  that  defendant  had 
acquired  the  road  before  the  plaintiff's  horses  were  injured. 
Without  inquiring  into  the  materiality  and  relevancy  of  the 
evidence  as  to  other  matters,  we  reach  the  conclusion  that  it 
was  relevant  and  competent  upon  this  point  which  was  put 
in  issue  by  the  pleadings. 
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III.  Counsel  for  defendant  insist  that  the  eleventh  in- 
struction given  to  the  jury  is  erroneous,  in  that  it  directs  the 

3.  iwsTBrc-     jury  to  determine  the  sufficiency  of  the  notice 

tion:  notice  ;  ,        i  .       i      /.  .  i»     i  .  .    .  -rrr 

of  damage,  considered  m  the  first  point  of  this  opinion.  We 
think  the  instruction  does  not  have  the  effect  to  leave  to  the 
jury  the  sufficiency  of  the  notice.  It  holds  the  notice  good,' 
if  plaintiff  intended  to  serve  it  upon  defendant  and  the  misno- 
mer was  a  mistake,  but  if  plaintiff  intended  it  for  some  other 
company,  defendant  is  not  liable  for  double  damages.  The 
instruction  in  holding  the  notice  to  be  sufficient,  unless  it  was 
not  intended  to  be  served  upon  defendant,  is  correct. 

IV.  The  horses  of  plaintiff  were  injured  during  the  night 
of  December  26,  1879,  and  tlie  circumstances  showed  that 

4.  vkrdiot:     the  train  which  inflicted  the  injuries  was  running 
rogatories/"   south.     A  witucss  testified  that  a  train  on  the 

mode  of 

aiiswer.  road  did  run  south  that  night.     Defendant  intro- 

duced its  employes  having  control  of  the  running  of  trains, 
who  testified  that  but  one  train,  "No.  6,"  ran  south  on  the 
road  that  day.  At  defendant's  request  the  following  special 
interrogatories  were  submitted  to  the  jury: 

"1.  Did  the  defendant  run  any  trains  after  night,  south 
of  Eddyville,  after  No,  6  went  south  from  said  town,  in  the 
afternoon  of  the  26th  of  December,  1879? 

"2.  Were  plaintiff's  horses  struck  by  train  No.  6  going 
south  from  Eddyville  on  the  day  last  aforesaid." 

The  record  shows  that  the  court  directed  the  jury,  "if  they 
could  not  answer  the  questions  by  answers  'yes'  and  *no,' . 
that  they  might  answer  them  in  some  other  manner." 

The  jury  in  their  answer  say  that  they  "think"  and  "have 
reason  to  believe"  that  there  was  another  train  besides  No,  6, 
and  that  they  "think"  the  horses  were  not  struck  by  No.  6. 
The  answers  present  in  positive  language  the  conclusions 
reached  by  the  jury.  The  word  "think"  means  "to  believe," 
to  consider,  to  esteem;  it  sufficiently  expressed  the  findings 
of  the  fiacts  sought  by  the  questions. 
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V.  Counsel  for  defendant  insist  that  the  evidence  does  not 
support  the  verdict,  in  that  defendant's  employes  testified  that 
6.  PRACTICE  in  no  train  other  than  No.  6  ran  south  on  the  day 
cou5?P^?-^  of  the  accident.  Their  testimony  is  based  upon 
to  support.  records  of  the  running  of  trains  kept  by  them, 
and  not  upon  their  independent  memories.  The  record  shows 
that  no  train  ran  south  on  the  night  of  the  27th  of  December. 
On  the  other  hand,  a  witness  testifies  that  she  heard  and  saw 
a  train  running  south  on  the  night  of  the  26th  of  December. 
She  is  positive  of  the  date,  and  associates  it  in  her  mind  with 
the  facts  that  she  saw  the  horses  on  Christmas  day,  heard  of 
the  injury  to  them  the*  morning  after  it  occured,  and  saw 
them  again  two  days  after  they  were  injured.  Counsel  for 
defendant  insist  that  this  witness  was  mistaken  as  to  the  night 
she  saw  the  train.  It  may  be  replied  that  defendant's  em- 
ployes may  have,  through  mistake,  entered  the  date  of  the 
train  running  south  on  the  27th  instead  of  the  26th.  Such 
mistakes  in  dates  are  not  uncommon.  It  is  quite  true  that 
the  witnesses  on  either  side  of  «the  case  may  have  been  mis- 
taken as  to  the  date.  But  plaintiff's  witness  is  supported  by 
the  circumstances  showing  the  cause  and  place  of  injury.  It 
clearly  appears  that  the  horses  were  upon,  and  were  thrown 
or  fell  from,  a  bridge,  fifteen  feet  high  and  sixty  feet  long. 
Tracks  of  the  horses  appeared  on  the  railroad  near  the  bridge, 
and  blood  and  hair  of  the  color  of  the  horses,  were  found  for 
half  the  distance  across  the  bridge  upon  the  ties,  tending  to 
show  that  the  animals  had  been  there  dragged  along.  That 
the  horses  were  upon  the  bridge  and  dragged  along  by  some 
power,  is  plain.  The  jury,  understanding  the  habits  and  in- 
stincts of  the  horses,  were  authorized  to  conclude  that  they 
did  not  go  voluntarily  upon  the  bridge,  and  that  it  would  re- 
quire a  score  or  more  of  men  to  drive  them  upon  it,  if  the 
thing,  indeed,  be  possible.  Then  the  appearance  of  the  bridge, 
showing  that  the  horses  were  dragged  over  it,  indicated  they 
were  injured  by  no  other  means  than  the  train.  The  time 
of  the  injury  was  without  doubt  at  night.     The  jury  could 
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come  to  no  other  conclusion  than  that  a  train  passed  the 
bridge  going  south,  regardless  of  the  condition  of  the  record 
of  the  running  of  the  trains,  as  shown  by  the  testimony  of 
defendant's  employes. 

While  it  may  be  conceded  the  evidence  is  conflicting,  it 
surely  cannot  be  claimed  that  there  was  such  an  absence  of 
proof  as  would  justify  us  in  reversing  the  judgment.  Indeed, 
some  of  PS  think,  that  the  strong  preponderance  of  the  evi- 
dence is  on  the  side  of  plaintiff.  We  have  considered  all 
questions  discussed  by  counsel,  and  reach  the  conclusion  that 
the  judgment  of  the  District  Court  ought  to  be 

Affibicsd. 

Adams,- J.,  dissents  to  the  first  point  of  this  opinion. 


GuLLiHER  V.  C,  R.  I.  &  p.  R.  Co. 

1.  Practice :  notice  of  appeal:  exceptions.    Where,  during:  the  trial, 

numerous  exceptions  were  taken  to  the  ruling  of  the  court,  many  of 
them  to  the  giving  and  to  the  refusing  to  give  instructions,  and  on  June 
2l8t  there  was  a  verdict  and  judgment  for  plaintiff,  but  no  formal  excep- 
tion entered  at  the  end  of  the  judgment  entry,  and  on  June  24th  defend- 
ant filed  a  motion  to  set  aside  the  verdict  and  for  a  new  trial,  settingout 
the  errors  complained  of  i)ending  the  trial,  and  also  that  the  verdict  was 
not  supported  by  suflSdent  evidence  and  was  contrary  to  law,  which  mo- 
tion was,  on  June  27th,  overruled,  to  which  ruling  defendant  at  the  time 
excepted,  heldy 

1.  That  the  exception  taken  to  the  ruling  denying  a  new  trial  was  a 
sufficient  exception  to  the  judgment. 

2.  Ihat  a  notice  of  appeal  from  the  judgment  rendered  on  the  2l8t 
day  of  June  properly  brought  up  in  the  Supreme  Court  all  the  ob- 
jections properly  sayed  on  the  trial  of  the  case,  including  the  mo- 
tion for  a  new  trial. 

2.  :  INSTKUCTIONS:  pnAUD.    Where  fraud  in  procuring  a  written 

contract  ^f  settlement  was  pleaded  to  avoid  the  effect  of  the  writing,  but 
the  facts  proved  did  not  constitute  fraud,  the  court  should,  when  re- 
quested, have  instructed  the  jury  that  there  was  no  evidence  of  fraud. 

3.  Contract :  negligent  signer  bound.    It  is  well  settled  that  where  a 

party  having  capacity  to  read  an  instrument  signs  it  without  reading  it, 
and  without  requesting  it  to  be  read  to  him,  he  is  bound  thereby,  if  no 
device  is  used  to  put  him  off  his  guard. 
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4.  Fraotioe:  special  iHTEaRROGAXoiiiES.  When  defendant  requested 
the  court  to  submit  to  the  jury  special  interrogatories,  few  in  number, 
easily  understood  and  not  tending  to  confusion,  which  called  for  answers 
to  ultimate  facts  in  issue,  and  which  were  not  vulnerable  to  any  valid 
objection,  the  request  should  have  been  granted. 

Appeal  from  Lee  Circuit  Court, 

Wednesday,  October  4. 

Tms  is  an  action  to  recover  for  a  perRonal  injury  received  by 
the  plaintiff  while  in  the  employment  of  the  defendant  and 
engaged  in  coupling  cars.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiff.  Defendant  appeals. 
The  facts  appear  in  the  opinion. 

Anderson  Bros.  <&  Davis  and  M.  A.  ZoiOy  for  appellant. 

Dryden  &  Dryden  and  Hagermanj  McCrary  cfe  Hager- 
many  for  appellee. 

KoTHBOCK,  J. — I.     During  the  progress  of  the  trial  nu- 
merous exceptions  to  the  rulings  of  the  court  were  entered  at 
the  instance  of  the  defendant.     These  exceptions 

1.  PftAcncv:  * 

poai^^excep-   ^®^  principally  made  to  the  refusal  by  the  court 
tious.  ^  gjyg  instructions  to   the  jury.     The   verdict 

was  returned  on  the  21st  day  of  June,  1881,  and  judgment 
was  entered  on  the  same  day.  There  is  no  fonnal  exception 
entered  at  the  end  of  the  judgment  entry.  On  tlie  24th  day 
of  the  same  month,  the  defendant  filed  a  motion  for  a  new 
trial  which  set  out  the  errors  complained  of  pending  the  trial, 
and  also  the  objection  that  tlie  verdict  was  not  sustained  by 
sufficient  evidence,  and  was  contrary  to  law.  This  motion 
was  overruled  on  the  27th  day  of  June,  and  the  defendant  ex- 
cepted to  the  ruling  at  the  time.  The  body  of  the  notice  of 
appeal  is  in  these  words:  "You  arc  hereby  notified  that  de- 
fendant in  the  said  action  has  appealed  from  the  judgment 
of  the  Circuit  Court  aforesaid,  in  favor  of  plaintiff,  at  the 
June  term,  1881,  on  the  21st  day  of  June,  1881,  to  the  Su- 
preme Court  of  Iowa,  and  that  said  appeal  will  come  on  for 
Vol.  LIX— 27 
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hearing  and  trial  at  the  regnlar  term  of  Baid  court  to  be  held 
at  Des  Moines,  commencing  on  the  first  Monday  of  June, 
1882." 

The  plaintiff  by  a  motion  seeks  to  have  all  the  instructions 
to  the  jury,  including  those  given  and  refused,  and  the  as- 
signments of  error,  and  other  parts  of  the  record  objected  to 
by  appellant,  stricken  from  the  record,  because  the  notice  of 
appeal  is  not  sufficient  to  bring  up  any  ruling  except  the 
judgment  entry.  In  other  words,  it  is  claimed  that  the  ap- 
peal has  not  been  taken  from  any  ruling  or  act  of  the  court 
excepting  the  entry  of  judgment.  It  is  further  claimed  that 
no  appeal  will  lie  from  the  judgment  because  it  was  not  ex- 
cepted  to. 

These  objections  to  the  standing  of  appellant  in  this  court 
are  urged  at  length  and  with  great  earnestness,  and  reliance 
is  placed  on  section  3178  of  the  Code  which  is  as  follows: 

"An  appeal  is  taken  by  the  service  of  a  notice  in  writing 
on  the  adverse  party,  his  agent  or  attorney  who  appeared  for 
him  in  the  court  below,  and  also  upon  the  clerk  of  the  court 
wherein  the  proceedings  were  had,  stating  the  appeal  from 
the  same,  or  from  some  specific  part  thereof,  defining  sucli 
part." 

It  is  argued  that,  as  the  appellant  in  its  notice  defined  the 
judgment  as  the  part  appealed  from,  it  cannot  be  heard  to 
complain  of  any  other  part  of  the  proceedings,  and,  as  he  did 
not  except  to  the  judgment,  it  cannot  be  heard  to  complain 
of  that.  It  is  urged  that  the  appellant  should  have  stated  in 
the  notice  that  it  appealed  from  the  "proceedings,"  and  that 
the  use  of  the  word  "judgment"  instead  is  not  sufficient.  It 
appears  to  us  that  this  is  a  very  technical  view  to  take  of  the 
statute.  We  have  no  disposition  to  go  into  nice  technical 
distinctions  as  to  the  meaning  of  the  word  "proceedings".  If 
we  were  to  hold  that  a  notice  in  the  form  of  that  found  in 
the  record  in  this  case  does  not  bring  up  all  of  the  objections 
properly  saved  upon  the  trial  of  the  case,  including  the  mo- 
tion for  a  new  trial,  we  would  surprise  the  pix>fes6ion  thnnigh- 
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out  the  State,  and,  no  doubt,  with  one  dash  of  the  pen,  dispose 
of  about  nine-tenths  of  the  appeals  now  pending  for  submis- 
sion in  this  court 

It  remains  to  be  determined,  so  far  as  this  question  of 
practice  is  involved,  whether  the  appellant  has  lost  all  right 
to  complain  of  the  judgment  because  no  exception  was  noted 
thereto  at  the  time  it  was  entered.  The  verdict  was  found 
June  21st,  and  judgment  was  entered  the  same  day.  The  de- 
fendant, as  was  its  right,  filed  its  motion  for  a  new  trial 
within  three  days.  Code,  §  2838.  It  had  this  right,  no  mat- 
ter what  judgment  had  been  entered  up  in  the  meantime. 
This  motion  for  a  new  trial,  and  to  set  aside  the  verdict,  set 
forth  fully  the  errors  complained  of.  It  was  as  much  an  at- 
tack on  the  judgment  as  on  the  verdict,  for  the  former  could 
have  no  validity  without  the  latter.  If  the  motion  had  been 
sustained,  the  judgment  would  have  gone  with  the  verdict. 
But  the  motion  was  overruled,  and  to  the  ruling  defendant 
excepted.  That  is,  the  exception  was  to  the  ruling  denying 
a  new  trial.     This  was  a  sufficient  exception  to  the  judgment. 

In  Aid/rich  v.  Pricey  57  Iowa,  151,  we  held  that,  where  a 
motion  in  arrest  of  judgment  was  overruled  and  the  ruling 
excepted  to,  it  was  unnecessary  to  except  to  the  judgment 
afterwards  rendered.  And  in  Bamhart  v.  Farr^  55  Iowa, 
366,  where  no  exception  was  taken  to  the  judgment,  we  held 
that  an  exception  taken  to  the  conclusion  of  law  upon  which 
the  judgment  was  founded  was  sufficient. 

We  are  cited  by  counsel  for  appellant  to  Eaaon  v.  Gester^ 
31  Iowa,  475;  Joliet  Iron  c&  Steel  Co.  v.  C.  C.  <&  W.  Hail- 
way  Co,y  50  Iowa,  455;  Redding  v.  Page^  52  Iowa,  406;  and 
other  cases  which,  it  is  claimed,  hold  that  the  judgment  entry 
must  be  excepted  to.  An  examination  of  those  cases  will' 
show  that  they  are  unlike  the  case  at  bar.  [N'one  of  them  de- 
termine the  eflfect  of  an  exception  to  the  overruling  of  a  mo- 
tion for  a  new  trial  where  a  judgment  has  been  actually  en- 
tered after  verdict  and  before  the  motion  is  made. 

II.     Tht  defendant  in  its  answer  set  up  as  a  settlement  of 
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the  cause  of  action  an  instrument  in  writing  in  the  following 
language: 

<'K.  &  D.  M.  Division. 
"Name,  John  G.  Gulliher,  Keokuk.  For  the  considera- 
tion of  $104.68  received  of  the  Chicago,  Eock  Island  &  Pa- 
cific Eailroad  Co.,  I  hereby  release  and  discharge  said  com- 
pany from  all  claims  and  demands  against  it,  and  especially 
from  all  liability  for  loss  or  damage  to  me  by  reason  of  hav- 
ing my  thumb  and  two  fingere  on  left  hand  crushed  while 
coupling  cars  in  yard  at  Keokuk  station  (which  necessitated 
the  amputation  of  said  thumb  and  two  fingers),  which  occurred 
on  or  about  the  third  day  of  March,  A.  D.  1879. 

"Eeceived  payment,  Keokuk,  Iowa,  April  30,  1879, 
"Keokuk  Division.  "John  G.  Gulliher  [L.  S.]" 

The  above   was   read  to  and 

signed  by  the  said  John  G,  Gul- 

liher  in  our  presence,  at  Keokuk, 

on  the  30th  day  of  April,  1879. 

W.  K.  LuoAS. 

0.  H.  HiLiN. 

The  plaintiff  replied  to  the  plea  of  settlement  by  averring 
in  substance  that  a  paper  which  purported  to  be  a  receipt, 

2. :  In-    but  which  he  supposed  to  be  a  receipt  for  time 

fraud.  *  lost,  was  obtained  from  him,  but  that  it  was  ob- 
tained through  fraud  and  misrepresentation.  The  reply  does 
not  set  forth  in  what  the  fraud  and  misrepresentation  con- 
sisted. The  court  gave  to  the  jury  the  following  among 
other  instructions  upon  this  branch  of  the  case; 

"13.  The  defendant  pleads  a  settlement  in  full  with  the 
plaintiff  for  the  injury  complained  of,  and  sets  out  a  copy  of 
the  contract  of  settlement  and  receipt  relied  upoi^in  his  an- 
swer; plaintiff*  does  not  deny  the  genuineness  of  th^  signature 
under  oath  thereto,  and  it  must  in  law  be  deemed  genuine 
and  admitted,  and  the  burden  of  proof  rests  upon  plaintiff  to 
show  that  it  was  procured  by  fraud.  If  he  has  not  so  shown, 
your  verdict  should  be  for  the  defendant. 


Examined  and  correct, 
C.  F.  WiNSLOW, 

Auditor. 
F.  K.  Hain, 

Approved. 
A.  Kimball, 

Genl  Sap't. 
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"14.  If  the  jury  find  from  the  evidence  that  plaintiff 
signed  the  receipt  in  evidence  by  reason  of  the  fraud  of  the 
managers  of  the  defendant,  who  by  fraud  and  artifice  induced 
him  to  believe  that  it  related  only  to  money  due  him  for 
time  lost,  and  that  it  had  nothing  to  do  with  his  claim  for 
damages  sued  for  herein,  and  if  he  (the  plaintiff),  by  the 
fraudulent  act  of  said  defendant,  or  its  managers,  did  not 
know  it  covered  his  claim  for  damages,  then  said  receipt 
would  be  no  bar  to  the  recovery  of  the  amount  claimed  in 
this  action." 

The  defendant  excepted  to  these  instructions,  and  asked  the 
court  to  instruct  the  jury  that  the  evidence  did  not  sustain 
the  allegation  of  fraud  in  procuring  the  written  instrument, 
and  that  the  verdict  should  therefore  be  for  the  defendant. 

We  have  searched  the  record  in  vain  for  any  evidence  of 
fraud  in  procuring  the  release,  and  we  think  the  court  should 
have  stated  to  the  jury  that  there  was  no  such  evidence,  and, 
under  the  thirteenth  instruction  above  set,  out  the  jury  should 
have  so  found. 

Plaintiff's  counsel  claim  that  the  abstract  of  the  defendant 
does  not  purport  to  be  an  abstract  of  all  the  evidence,  and 
that,  therefore,  the  evidence  cannot  be  considered.  .This  we 
think  is  a  mistake.  We  need  not  set  out  our  reasons  for  this 
holding,  at  length.  The  objection  to  the  recitals  in  the  ab- 
stract are  too  trivial  to  requii-e  extended  notice. 

This  instrument  in  writing  is  more  than  a  mere  receipt; 
it  is  a  contract  of  settlement,  and  is  binding  on  the  parties 
imless  it  was  procured  by  fraud.  The  plaintiff  states  that  at 
the  time  he  signed  some  paper,  which  it  appears  was  the  re- 
lease in  controversy,  he  did  not  read  it  and,  "as  his  mind  served 
him,''  it  was  not  read  over  to  him,  but  that  he  supposed  it 
was  merely  a  receipt  for  pay  for  the  time  he  had  lost  by  rea- 
son of  the  injury,  and  that  he  was  led  into  this  belief  by  pre- 
vious communications  with  the  superintendent  of  the  com- 
pany.    He  further  states  that  his  hand  pained  him  greatly 
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at  the  time  he  affixed  his  signature.  But  he  does  not  state 
that  any  false  representation  was  made  to  him  when  he  signed 
the  release,  nor  that  he  was  unable  to  read  it,  nor  that  an  ex- 
amination and  reading  of  it  was  refused  him.  It  is  true  that 
he  states  that  some  time  before  the  release  was  made  he  was 
promised  that  a  house  would  be  bought  for  him  at  Bentons- 
port,  so  that  he  need  not  pay  rent,  and  employment  was  to  be 
given  him  there  by  the  defendant.  Wliether  the  title  to  the 
house  was  to  be  made  to  him  does  not  appear.  These  prom- 
ises are  claimed  to  be  fraudulent.  They  cannot  be  claimed  as 
fraudulent  representations.  They  are  but  promises  to  be 
performed  in  the  future,  which  are  everywhere  held  to  be  in- 
sufficient to  avoid  contracts  on  the  ground  of  fraudulent  rep- 
resentations. Whether  such  false  promises  may  be  made  the 
basis  of  an  action  for  damages  we  need  not  determine. 

It  is  well  settled  that,  when  a  party  having^capacity  to  read 
an  instrument  signs  it  without  reading  it,  and  without  re- 
3.  contract:   ^u^stJ^g  it  ^  be  read  to  him,  and  if  no  device  is 

Sgnerof         ^^cd  to  put  him  off  liis  guard,  he  is  bound  by  it. 

bound.  MaCormach  v.  Molburg^  43  Iowa,  561,  and  cases 

cited.  It  is  claimed  that  under  the  ruling  in  Hopkina  v. 
Hawkeye  Insurance  Company^  57  Iowa,  203,  the  plaintiflF 
in  this  case  is  entitled  to  be  relieved  from  the  contract.  That 
was  a  case  where  a  person,  unable  to  read  the  writing  by  rea- 
son of  the  loss  of  his  spectacles,  relied  upon  the  agent  of  the 
defendant  to  read  the  instrument  to  him,  who  read  it  falsely, 
and  with  intent  to  defraud  him.  It  was  held  that  under  the 
evidence  it  was  proper  to  submit  to  the  jury  the  question 
whether  or  not  the  plaintiff  exercised  reasonable  care  and  dili- 
gence to  ascertain  its  contents.  The  rule  in  Molburg's  case 
was  in  no  manner  questioned,  but  was  approved. 

We  are  cited  to  the  cases  of  111.  Cent,  H.  R,  Co.  v.  Welchj 
52  111.,  183;  Schultz  v.  C,  <&  N.  W.  R.  R.  Co.,  44  Wis., 
638;  and  C.  R.  L  <&  P.  R.  R.v.  Doyle,  18  Kas.,  58,  as 
holding  that  (in  the  language  of  counsel)  "if  the  employe. 
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after  injury,  signs  a  receipt  for  all  damages  sustained,  without 
knowing  its  contents,  or  without  intending  to  sign  such  an 
instrument,  but  under  the  belief  that  it  was  merely  for  time 
lost  while  laid  up  with  the  injury,  then  the  receipt  is  no  bar." 
If  the  law  upon  this  question  be  as  broad  as  stated  by  coun- 
sel, courts  might  about  as  well  declare  at  once  that  all  the 
rules  governing  contracts  in  writing  are  abrogated.  All  that 
would  be  required  to  avoid  them  would  be  to  show  that  the 
party  charged  signed  the  instrument  without  knowing  its 
contents^  In  the  first  case  cited,  the  trial  court  instinicted  the 
jury  that  an  instrument  much  like  that  in  the  case  at  bar 
did  not  release  the  cause  of  action.  The  cause  was  reversed 
because  of  this  instruction.  The  court  said:  <<The  release 
is  in  terms  sufficiently  broad  to  cover  the  present  action." 
The  question  as  to  what  fraudulent  acts  or  devices  would 
avoid  the  release,  was  not  in  the  case,  and  what  is  said  by  the 
court  on  that  subject  implies  that,  to  avoid  it,  there  must  be 
false  representations  used  in  obtaining  the  release.  In  the 
case  oi  Schultz  v.  H.  H.  Co,y  it  is  said  that  "if  the  plaintiff 
signed  the  alleged  discharge  or  acquittance  without  knowing 
its  contents,  and  not  intending  to  sign  such  an  instrument, 
he  is  not  bound  by  it."  The  question  received  no  other  or 
further  consideration.  If  the  court  intended  by  this  remark 
to  exclude  the  idea  of  fraud  in  obtaining  the  signature  to  the 
instrument,  we  cannot  assent  to  the  doctrine  of  the  ease.  It 
is  proper  to  say,  however,  that  the  question  of  negligence  in 
signing  the  instrument  was  not  made  nor  discussed  in  the 
case. 

In  the  case  of  H,  H.  Co.y  v.  DoyUy  it  appears  that  the 
party  who  signed  the  receipt  was  not  in  his  right  mind  and 
did  not  know  what  he  was  doing  when  he  signed  the  instru- 
ment. Of  course,  the  fact  that  the  party  was  mentally  in- 
competent to  contract  would  avoid  any  instrument  signed  by 
him  while  in  that  condition.  In  the  case  at  bar  no  such  issue 
was  made  in  the  pleadings  nor  referred  to  in  the  instructions. 
_We  need  go  no  further  in  this  case.     The  judgment  must 
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be  reversed,  because  there  was  do  evidence  that  the  release 
was  obtained  by  fraud.     But,  lest  this  might  be 
special  inter-  construed  as  an   approval  of  ^the  action  of  the 
court  in   refusing  to   submit  to   the  jury  the 
special  interrogatories  asked  by  the  defendant,  we  will  say 
that  we  think  they  should  have  been  given.     They  call  for 
answers  to  ultimate  facts  in  issue  in  the  case,  are  few  in  num- 
ber and  easily  understood,  do  not  tend  to  confusion,  and  are 
not  vulnerable  to  any  valid  objection. 

£EVSBfiED. 


MiLLBB  Y.  AtBES  ET   AL. 


1.  Judicial  Sale:  mobtgaob  forbolosurb:  bedbhptiokbt  subxtt. 
Where  there  has  been  the  foreclosure  of  a  mortgage  for  the  collection 
of  a  note  secured  thereby,  a  surety  on  the  note,  against  whom  judgment 
was  also  rendered  in  the  proceeding,  has  no  right  to  redeem  the  mort- 
gaged property  from  the  purdiaser  at  the  foredosure  sale. 

2. :bbdbmption: '*defbndant''dbfinbd.  The  term  "defendant'* 

in  our  statute  concerning  redemptions  held  to  mean,  in  the  case  of  a 
mortgage  foreclosure,  the  mortgagor  or  person  holding  the  legal,  or  pos- 
sibly the  equitable,  title  suliject  to  the  mortgage. 

8. : :  BSTOPPBL.    He  who  seeks  to  redeem  from  a  sale  theceby 

aflGirmB  the  validity  of  the  sale. 

Appeal  from  Marion  Circuit  Court. 

Wednesday,  Ootobeb  4. 

The  plaintiff  was  surety  for  one  Keefer  on  a  promissory 
note,  given  to  the  school  fund,  which  was  secured  by  mort- 
gage. The  mortgage  was  foreclosed  and  the  real  estate  sold 
to  the  defendants.  Shortly  previous  to  the  expiration  of 
twelve  months  from  the  sale,  the  plaintiff  sought  to  redeem 
by  depositing  the  proper  amount  of  money  in  the  clerk's  of- 
fice. His  right  to  do  so  was  denied,  and  this  action  brought 
to  enforce  such  right.  There  was  a  decree  for  the  defend- 
ants  and  plaintiff  appeals.  .    . 
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John,  F.  Lacy^  for  appellant 
Stonsj  Ayres  dk  Co.y  for  appellees. 

SsEYBfis,  Ch.  J. — In  1876,  H.  B.  Eeefer,  I.  E.  Casey  and 
the  plaintiff,  executed  a  note  to  the  school  fund;  Keefer  was 
the  principal  debtor,  and  Casey  and  the  plaintiff  his  sureties. 
Keefer  and  wife  executed  a  mortgage  on  certain  real  estate 
to  secure  the  payment  of  the  note.  Afterwards,  Eeefer  gave 
a  mortgage  on  the  same  premises  to  Dunlap  &  Upham.  This 
mortgage  was  first  foreclosed  but  no  persons  were  made  par- 
ties  to  the  proceeding  but  Keefer  and  wife.  This  decree 
stated  the  school  fund  nx>rtgage  was  the  prior  lien.  The 
mortgaged  premises  were  sold  under  the  Dunlap  and  Upham 
decree  in  February  1877,  and  the  sheriff  had  conveyed  the 
premises  to  the  purchasers  prior  to  the  time  the  plaintiff  made 
an  attempt  to  redeem  as  hereafter  stated.  The  school  fund 
mortgage  was  duly  foi-eclosed.  Keefer,  Dunlap  &  Upham, 
Casey  and  the  plaintiff  were  made  defendants,  but  no  notice 
was  served  on  Keefer;  nor  did  ho  appear  to  the  action.  The 
decree  of  foreclosure  recited  the  proceedings  under  the  Dun- 
lap &  Upham  mortgage  and  stated  they  were  the  owners  of 
the  mortgaged  premises.  It  also  provided  a  special  execu- 
tion should  issue  for  the  sale  thereof,  and  if  the  judgment  was 
not  thereby,  satisfied  a  general  execution  should  issue  against 
Casey  and  plaintiff.  The  equity  of  redemption  of  Dunlap  & 
Upham  was  cut  off  by  the  decree.  The  premises  were  sold 
under  the  special  execution  and  purchased  by  the  defendant, 
Ayres.  ^  The  right  of  Keefer  to  redeem  from  such  sale  ex- 
pired December  20th  1879.  Five  days  before  that  time  the 
plaintiff  paid  to  the  clerk  the  proper  amount  of  money  to  re- 
deem from  said  sale,  and  the  question  to  be  determined  is 
whether  he  had  such  right.  Such  question  was  presented  in 
the  court  below  by  demurrer  to  the  answer. 

We  have  stated  the  material  facts  upon  which  the  right 
claimed  by  the  plaintiff  depends,  and  think  the  case  can  be 
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better  determined  thereunder  than  it  can  by  setting  out  at 
length  the  several  pleadings.  Counsel  for  the  plaintiff  insist 
1.  JUDICIAL  a  surety  has  the  right  to  redeem  to  the  same  ex- 
^efcHE«<dos-  tent  as  the  principal  debtor,  and  when  he  does  so, 
u^'brsuife^.  he  is  entitled  to  be  subrogated  to  all  the  rights  of 
the  creditor.  Authorities  are  cited  in  support  of  this  proposi- 
tion. That  a  surety  before  a  sale  may  pay  off  the  debt  and  be 
subrogated  to  the  rights  of  the  creditor  is  possibly  true.  The 
authorities  cited  do  not,  we  think,  go  farther  than  this.  But  the 
right  of  any  person  to  redeem  after  a  sale  under  a  mortgage 
foreclosure  depends  upon  the  statute.  If  there  is  no  statue  so 
providing,  there  is  no  such  right.  The  statute  does  in  terms 
provide  that  the  principal  debtor  may  redeem  within  twelve 
months  after  the  sale.  But  it  does  not  in  terms  provide  a 
surety  may  do  so.  If  the  latter  can  exercise  the  right,  it 
must  be  deduced  from  the  statutory  provisions  recognizing 
the  right  of  redemption  from  sales  under  execution.  Section 
3102  of  the  Code  provides  the  defendant  may  redeem,  and 
there  are  several  other  sections  which  so  provide.  Section 
3128  is  in  these  words:  "The  term  ^defendant'  as  here  used 
is  intended  to  designate  the  party  against  whom,  and  the 
"plaintiff'*  the  party  in  favor  of  whom  any  execution  Is  is- 
sued." Now,  as  no  judgment  in  the  school  fund  foreclosure 
was  rendered  against  Keefer,  and  the  execution  did  not  issue 
against  him,  but  did  issue  against  Dunlap  &  Upliam,  Casey 

^ .  ^_    and  the  plaintiff,  the  latter,  it  is  urged,  may  re- 

tendSn?de?^"  deem  because  he  was  defendant  in  execution.    It 
^^'  is  clear,  we  think,  the  defendant  contemplated  in 

section  3102  of  the  Code  is  the  mortgagor,  because  it  is  pro- 
vided such  defendant  is  entitled  to  possession  during  the 
period  the  right  to  redeem  may  be  exercised.  This  can  only 
mean  the  mortgagor  or  owner  of  the  legal  title  subject  to  the 
mortgage.  The  sections  of  the  Code  following  section  3102 
in  no  manner  enlarge  the  right  therein  given.  Indeed,  all 
the  provisions  of  the  statute  refer,  as  we  think,  to  the  princi- 
pal debtor  and  to  his  creditor.     During  the  six  months  after 
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the  sale  the  right  of  the  defendant  to  redeem  is  exclusive. 
Code,  §  3103.  This  undoubtedly  means  the  principal  debtor. 
It  cannot  be  successfully  claimed,  we  think,  a  surety  could 
redeem  within  the  period  above  stated.  During  the  next 
three  months  creditors  may  alone  redeem.  When  such 
period  expires  the  '^defendant  may  still  redeem  at  any  time 
before  the  end  of  the  year  as  aforesaid."  The  defendant  then 
entitled  to  redeem  is  the  same  person  contemplated  in  sec- 
tions 8101  and  3102  of  the  Code.  The  term  defendant,  as 
used  in  section  3128,  must  therefore  be  construed  to  mean  the 
principal  debtor,  or  person  who  has  the  legal,  or  possibly  an 
equitable,  title  in  and  to  the  premises  sought  to  be  redeemed. 
It  is  suggested  the  decree  in  the  school  fund  foreclosure  is 
blank  as  to  the  amount  the  plaintiff  therein  was  entitled  to 
recover.  As  we  understand,  such  is  not  the  fact,  but  that  the 
case  was  presented  to  the  court  below  as  though  it  was,  and 

^ . J  it  is  insisted  we  therefore  should  regard  the  de- 

estoppei.  Qj^QQ  j^g  being  blank  as  to  the  amount  recovered. 
The  relief  asked  by  the  plaintiff,  as  we  understand,  solely  re- 
lated to  the  right  to  redeem.  He  does  not  ask  to  have  the 
sale  set  aside,  and  by  claiming  the  right  to  redeem  he  afl^ms 
the  validity  of  the  sale,  and  we  hold  he  has  no  such  right. 
This  ends  the  controversy,  .and  the  judgment  of  the  Circuit 
Court  most  be 

Apfibmed. 
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Masion  V.  0.,  R.  I.  &  P.  R.  Co. 

1.  Bailroads:  torts  of  bscplotb  as  affected  bt  his  purpose.  The 
act  of  an  employe  of  a  railroad  companj  in  removing  a  treGrpasser  from 
a  train,  cannot  be  considered  the  act  of  the  company,  unless  he  was  em- 
ployed generally  to  remove  trespassers,  or  specifically  to  remove  the  par- 
ticalar  trespasser.  The  qaestion  whether  or  not  it  was  the  purpose  of 
the  employe  to  serve  his  employer  is  relevant  only  in  cases  of  wiDfol  in- 
ivay  done  in  the  coarse  of  his  employment. 

Appeal  J^om  Jeffernon  District  Court. 
Wednesday,  Ootobek  4. 

AonoN  to  recover  for  a  personal  injury.  The  plaintiff 
avers  in  his  petition  that  he  climbed  upon  one  of  the  defend- 
ant's freight  trains  while  in  motion;  that  he  did  so  without  a 
ticket  and  without  the  consent  of  the  company;  that  one  of 
the  defendant's  brakemen,  in  the  course  of  his  employment, 
negligently  and  willfully  forced  him  from  the  train  while  in 
motion,  and  caused  him  to  fall  through  a  bridge,  from  which 
he  received  the  injury  complained  of. 

The  defendant  for  answer  denied  all  the  allegations  of  the 
petition  not  admitted,  and  did  not  admit  that  one  of  its 
brakemen,  in  the  course  of  his  employment,  negligently  or 
willfully  forced  the  plaintiff  from  the  train.  There  was  a 
trial  to  a  jury,  and  verdict  and  judgment  were  rendered  for 
the  plaintiff.     The  defendant  appeals. 

Slagle  <6  MoGroGhin  and  M.  A.  Low^  for  appellant. 

McCoid  <&  Weety  for  appellee. 

Adahs,  J. — There  was  evidence  tending  to  show  that  the 
conductor  was  vested  with  the  sole  power  to  determine  who 
should  be  allowed  to  ride  upon  the  train  and  who  should  be 
removed  therefrom.  Upon  this  point  the  defendant  asked 
the  court  to  give  an  instruction  in  these  words:  ^'Acts  done 
by  an  employe  while  engaged  in  the  service  of  his  employer 
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are  not  necessarily  done  in  the  course  of  his  employment  as 
the  term  is  used  in  law,  and  if  an  employe,  while  engaged  in 
the  service  of  his  principal  to  perform  a  special  service,  goes 
beyond  or  outside  the  scope  of  his  employment,  and  in  doing 
so  injures  one  to  whom,  like  the  plaintiff  in  this  case,  the  em- 
ployer owes  no  duty,  the  employer  is  not  liable.^'  The  court 
refused  to  give  this  instruction,  and  gave  an  instruction  in 
these  words:  "Even  though  the  instructions  and  rules  of  the 
company  placed  the  matter  of  the  removal  of  trespassers,  or 
non-paying  passengers,  from  the  trains  under  the  immediate 
charge  and  discretion  of  the  conductor,  and  it  was  the  duty 
of  the  brakeman  to  put  off  such  persons,  only  by  the  direction 
of  the  conductor  as  his  superior,  the  defendant  is  not  relieved 
from  liability  simply  because  in  this  instance  the  brakeman 
acted  without  orders  or  direction  from  the  conductor.  But 
if  the  brakeman,  tiot  as  a  part  of  his  duty  as  an  employe  of 
the  defendant,  but  for  the  gratification  of  his  own  feelings, 
willfully  or  maliciously  asssulted  the  plaintiff,  and  in  this  as- 
sault the  plaintiff  fell  to  the  ground,  then  the  defendant  is 
not  liable.  The  point  you  are  to  observe  is  this:  that  as  the 
defendant  owed  the  plaintiff  no  duty  as  a  common  carrier, 
therefore,  unless  the  brakeman,  as  an  employe  of  the  com- 
pany engaged  in  operating  the  train,  acted  for  the  purpose  of 
putting  him  off  and  freeing  the  train  from  him  as  a  trespas- 
ser, the  defendant  is  not  liable  for  this  act."  The  giving  of 
this  instniction  and  the  refusal  to  give  the  instruction  asked 
are  assigned  as  errors. 

The  rule  is  familiar  that  an  employer  is  liable  for  the  torts 
of  an  employe  only  where  they  are  committed  in  the  course 
of  his  employment.  The  difficulty  has  been  to  determine 
what  acts  should  be  deemed  within  the  course  of  his  employ- 
ment. If  in  this  case  the  conductor  had  forced  the  plaintiff 
from  the  train  while  in  motion  and  while  crossing  a  bridge, 
the  act  very  clearly  would,  under  the  evidence,  be  deemed  to 
be  in  the  course  of  his  employment,  and  that  too  even  if  it 
were  shown  that  he  had  been  expressly  instructed  to  eject  no 
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person  from  the  train  when  in  motion,  and  especially  when 
crossing  a  place  as  dangerous  as  a  bridge.  In  one  sense,  the 
specific  act  would  not  be  in  the  course  of  his  employment, 
but  his  general  employment  to  remove  trespassers  from  the 
train  would  be  suflBicient  to  render  the  company  liable. 

But  it  appears  to  us  that  the  act  of  an  employe  of  a  rail- 
road company  in  removing  a  trespasser  from  a  train  cannot 
be  considered  the  act  of  the  company,  unless  he  was  engaged 
generally  to  remove  trespassers,  or  specifically  to  remove  the 
particular  trespasser.  The  court  below  appears  to  have 
thought  otherwise.  The  instruction  given  proceeds  upon  the 
theory  that  where  a  person  is  employed  to  do  one  thing,  and 
he  volunteers  to  do  another,  his  act  shall  nevertheless  be 
deemed  to  be  within  the  scope  of  his  employment  if  his  pur- 
pose was  to  serve  his  employer.  But  in  our  opinion  the  pur- 
pose of  the  employe  is  not  in  a  case  like  the  one  at  bar  ma- 
terial. The  court,  we  think,  was  misled  by  a  distinction 
which  has  been  drawn  by  courts  in  a  diflferent  class  of  cases. 
Where  the  question  is  as  to  whether  the  employer  is  liable 
for  a  willful  injury  done  by  an  employe  it  is  sometimes  im-' 
portant  to  inquire  whether  the  employe's  purpose  was  to  serve 
his  employer  by  the  willful  act.  Illinois  Central  Railroad 
Co.v.  Downey,  18  111.,  259;  Wright  v.  Wilcox,  19  Wend., 
343;  Moore  v.  Sanborrhy  2  Mich.,  619;  Croft  v.  Alison,  4  B 
&  Aid.,  690;  Johnson  v.  Barber,  5  Oilman  425;  Foster  v. 
Essex  Barik,  17  Mass.,  479.  The  rule  is  that  an  employer 
is  not  liable  for  a  willful  injury  done  by  an  employe,  though 
done  while  in  the  course  of  his  employment,  unless  the  em- 
ploye's purpose  was  to  serve  his  employer  by  the  willful  act. 
Where  the  employe  is  not  acting  within  the  course  of  Iiis  em- 
ployment, the  employer  is  not  liable,  even  for  the  employe's 
negligence,  and  the  mere  purpose  of  the  employe  to  serve  his 
employer  has  no  tendency  to  bring  the  act  within  the  course 
of  his  employment.  Where  a  female  servant  having  author- 
ity to  light  fires  in  a  house,  but  not  to  clean  the  chimneys, 
lit  a  fire  for  the  sole  purpose  of  cleaning  a  chimney,  it  was 
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held  that  her  employer  was  not  liable  for  an  injury  caused 
by  her  negligence  in  lighting  the  fire.  Mackenzie  v,  McLeod^ 
10  Bing.,  385,  See,  also,  Towwnda  Ooal  Co.  v.  Heenan^  86 
Pa.  St.,  418, 

In  our  opinion  the  court  erred  in  the  instruction  given  and 
in  refusing  the  instruction  asked  by  the  defendant.  Several 
other  questions  are  presented,  but  in  the  view  which  we  have 
taken  of  the  case  they  will  probably  not  arise  upon  another 

triaL 

Kevbbsed. 


Ftjhs  v.  Osweilbe. 


1.  Instmotion:  petition  and  amendment.    Where  in  an  action  for 

slander  there  was  a  petition  and  an  amendment  thereto,  in  both  of 
which  slanderous  words  were  charged,  and  the  coart  in  one  of  its  instrac- 
tions  to  the  jury  directed  them  that  the  plaintiff,  in  order  to  recover, 
must  show  that  defendant  did  speak  of  ber  '*one  or  more  of  the  different 
forms  or  words  charged  in  the  petition,^''  held  that,  if  it  were  conceded 
that  the  word  '^petition'*  did  not  include  the  amendment,  yet  under  the 
circumstances  of  this  case  (see  opinion)  the  jury  could  not  have  been 
misled  by  the  omission  of  the  word  '^amendment/*  and  that  such  omis- 
sion was  no  ground  for  reversal. 

2.  Verdict:  evidence  to  support.    The  evidence  being  conflicting  this 

court  will  not  reverse  the  judgment  below  on  the  ground  that  the  ver- 
dict is  not  supx>orted  by  the  evidence. 

Appeal  from  Keokuk  District  CovH, 

Wednesday,  October  4. 

This  is  an  action  for  slander.  The  petition  and  amend- 
ment thereto  allege  in  a  large  number  of  different  forms  of 
speech  that  the  defendant  said  of  the  plaintiff  that  she  stole 
com.  Among  other  defenses  the  defendant  pleaded  what  was 
regarded  by  the  court  and  the  parties  as  a  justification  of  the 
alleged  slanderous  utterances.  There  was  a  trial  by  jury  and 
a  judgment  and  verdict  for  the  defendant     Plaintiff  appeals. 
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J.  A.  Dormel^  for  appellant. 
Sampson  <&  Browriy  for  appellee. 

HoTHBOGK,  J. — I.  The  court  in  one  of  the  instrnctions  to 
the  jury  directed  them  that  the  plaintiff  in  order  to  recover 
must  show  that  defendant  did  speak  of  her  "one  or  more  of 
the  different  forms  of  words  charged  in  the  petUion,^^  It  is 
claimed  this  instruction  is  erroneous  because  slanderous 
words  were  charged  in  the  amendment  to  the  petition  as 
well  as  in  the  original  petition. 

We  do  not  think  this  omission  could  have  misled  the  jury. 
The  court  in  other  paragraphs  of  the  charge  recited  the 
causes  of  action,  including  those  set  forth  in  the  amendment 
to  the  petition,  and  it  is  very  questionable,  if  this  had  not 
been  done,  whether  it  was  error  to  omit  the  word  "amend- 
ment" from  the  instruction  complained  of.  In  view  of  the 
fact  that  the  widest  range  was  taken  in  the  testimony  as  to 
the  slanderous  words  spoken,  apd  this  without  objection,  the 
jury  would  naturally  be  led  to  conclude  that  the  slanderous 
words  set  out  in  the  petition  were  those  contained  therein  as 
amended  at  the  time  of  the  trial. 

II.  The  evidence  is  all  before  us.  The  main  question 
upon  the  trial  is  whether  the  words  spoken  by  defendant 
were  true.  It  is  claimed  that  the  verdict  is  so  manifestly 
against  the  evidence  as  to  require  that  it  be  set  aside  and  a 
new  trial  awarded.  We  have  carefully  examined  this  ques- 
tion and  have  to  say  that  there  is  a  sharp,  and  it  appears  to 
us,  irreconcilable,  conflict  in  the  evidence,  which  it  was  the 
peculiar  province  of  the  jury  to  determine,  and  which  pre- 
cludes this  court  from  interfering.  We  need  not  set  out  or 
review  the  evidence.  It  is  not  our  practice  to  do  so  where  it 
is  claimed  a  verdict  or  finding  of  facts  is  without  support 
from  the  evidence. 

Affibmed. 
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Sbemnbr  v.  Hallowell  ET  AL. 

1.  Justice  of  the  Peace:  changb  of  tbnue:  ''next  keabest  jus- 
tice.** When  a  justice  of  the  peace  grants  a  change  of  yenne,  he  must 
send  the  papers  to  the  ''next  nearest  justice/*  and  must  designate  by 
name  who  the  next  nearest  justice  is.  Until  he  does  this,  he  retains 
jurisdiction  of  the  cause,  and  no  other  magistrate  to  whom  the  papers 
may  be  taken  can  acquire  jurisdiction. 

Appeal  from,  Hewry  Circuit  Oov/rt. 

Wednesday,  Octobeb  4. 

Action  on  account  before  a  justice  of  the  peace;  judgment 
for  the  plaintiff.  Defendants  sued  out  a  writ  of  error  and 
the  Circuit  Court  set  aside  the  judgment  of  the  justice.  The 
plaintiff  appeals. 

A.  W.  Kmkeadj  for  appellant. 

Clay  B.  WhUfordy  for  appellee. 

Seevers,  Ch.  J. — ^We  are  only  required  to  determine  the 
questions  certified  to  us  by  the  circuit  judge.  We  shall  state 
the  facts  only  as  shown  by  the  abstract  which  bear  upon  the 
single  question -determined.  The  action  was  commenced  be- 
fore justice  Leedham.  The  defendants  asked  a  change  of 
venue,  and  the  following  order  was  thereupon  made:  "Change 
of  venue  is  allowed  and  the  papers  and  transcript  sent  to  the 
next  nearest  justice  of  Center  township."  No  determination 
was  made  as  to  who  was  the  nearest  justice.  The  papers 
were  handed  to  a  constable  who  took  them  to  justice  Jericho 
who  was  not  the  next  nearest  justice,  but  not  finding  him  at 
his  oftice,  the  papers  were  taken  to  the  office  of  Mayor  Drayer 
who  was  not  the  next  nearest  justice  to  Leedham.  Drayer 
dismissed  the  case  for  want  of  jurisdiction,  but  granted  leave 
to  plaintiff  to  withdraw  the  papers  from  file,  whereupon  the  = 
papers  were  taken  and  filed  before  justice  Whitford,  who  was 
the  next  nearest  justice  to  Leedham.  On  application  of 
Vol.  LLX— 28 
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plaintiff,  Whitford  granted  a  change  of  venue  and  ordered  the 
papers  sent  to  justice  Jericho  who  rendered  judgment  for  the 
plaintiff.  We  are  asked:  "  Did  Jericho  acquire  jurisdiction  of 
the  case  and  have  the  authority  to  hear  the  same."  Thfe 
question  must  be  answered  in  the  negative  for  the  simple 
reason  that  Leedham  never  lost  jurisdiction  of  the  parties  or 
subject-matter.  When  a  change  of  venue  is  granted  by  a  jus- 
tice of  the  peace,  it  is  his  duty  to  send  the  papers  to  the  next 
nearest  justice.  Code,  §  3534.  This  of  necessity  requires 
the  justice  granting  the  change  to  designate  by  name  who  is 
the  nearest  justice.  This  is  a  judicial  determination  and  in 
no  other  way  can  it  be  known  who  is  the  proper  justice  to 
whom  the  case  has  been  transferred.  Tennis  v,  Anderson^ 
55  Iowa,  625.  Neither  the  constable  nor  any  other  person  can 
determine  who  is  the  nearest  justice.  Connell  v,  Steeson,  33 
Iowa,  147.  Until  Leedham  determined  and  designated  who 
was  the  nearest  justice,  the  change  of  venue  was  not  complete 
for  the  reason  just  stated,  and  that  is,  no  one  but  the  justice 
could  determine  such  question.  The  cause,  therefore,  re- 
mained before  Leedham.  It  is  insisted  the  failure  of  the 
justice  to  designate  who  was  the  next  nearest  justice  should 
not  prejudice  the  plaintiff.  But  we  think  the  parties  should 
have  seen  that  the  required  order  was  made  which  was  neces- 
sary to  complete  the  change.  The  proceedings  before  Drayer, 
Whitford  and  Jericho,  are  void  for  want  of  jurisdiction.  It 
is  unnecessary  to  determine  the  other  questions  certified. 

Affirmed. 
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MuBBY,  Nelson  &  Co.  v.  Ooheltbbb  et  al.  100  ^| 

1.  Contract:  illboal  considbbation :  aAMBLiNa*'oN  'change/'  To 
invalidate  a  contract  on  the  ground  of  the  illegality  of  the  transaction, 
it  must  be  shown  by  a  preponderance  of  the  evidence  tiiat  hoik  parties 
participated  in  the  intention  which,  if  executed,  renders  the  transaction 
illegal;  therefore,  held  in  this  case  (being  a  suit  on  a  note  given  for 
losses  incurred  in  trading  in  grain  ^'options''},  that  although  the  defend- 
ani  intended  simply  to  gamble  on  the  fluctuations  of  the  markets,  yet, 
since  the  evidence  shows  affirmatively  that  the  transaction  on  the  part 
of  plaintiffs  was  a  bona  fide  sale  of  grain  to  be  actually  delivered  at  a 
future  time,  they  are  entitled  to  recover. 

Appeal  from  Lomsa  District  Cov/ri. 

'Wi9>NESDAY,  October  4. 

Action  upon  a  promissory  note  executed  by  defendants  to 
the  plaintiffs.  The  case  was  tried  to  the  court  without  a  jury 
and  judgment  was  rendered  for  defendants.    Plaintiffs  appeal. 

Chray  c&  Tucker^  for  appellant. 

Jfewman  c6  JBlake,  for  appellee. 

Seok,  J. — I.  As  a  defense  to  the  action  defendants  plead 
« that  plaintiffs  were  commission  merchants  in  Chicago,  111., 
and  doing  business  for  defendants  in  the  sale  of  grain,  and 
that  plaintiffs  dealt  and  traded  in  what  is  known  as  options 
"on  change"  in  Chicago  in  grain,  by  selling  and  buying  in 
market,  "on  change,"  certain  grain  for  future  delivery,  when 
in  fact  no  delivery  was  ever  intended  or  demanded,  and  no 
grain  was  bought  or  sold,  or  intended  to  be.  That  the  whole 
business  was  a  venture  and  speculation  on  "margins,"  de- 
pending for  profits  or  losses  on  the  fluctuations  of  the  mar- 
kets, and  purely  a  fictitious  and  gambling  transaction ;  that 
in  such  trade  no  consideration  was  received  for  money  lost 
and  paid,  and  when  money  was  received  nothing  was  paid 
therefor.     And  defendants  say  said  note  was  given  for  loss 
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in  BO  trading  in  options,  which  plaintiffs  well  knew,  and  was 
therefore  without  consideration,  in  violation  of  law  and  con- 
trary to  public  policy."  This  defense  presents  the  sole  issue 
in  the  case. 

II.  A  transaction  of  the  character  alleged  in  the  answer 

to  be  the  consideration  of  the  note  in  suit,  is  illegal,  and  is 

1.  CONTRACT :  not  a  sufficient  consideration  to  support  a  contract. 

sideration:  But  to  invalidate  a  contract  on  the  sround  of  the 
ffamblinKon     .„       ,.         ^    ,  .         ,  ,       ,  , 

'chaDge.         illegality  of  the  transaction,  it  must  be  shown  by 

a  preponderance  of  evidence  that  both  parties  bought  or  sold 
property  with  the  knowledge  and  purpose  that  no  actual  de- 
livery of  the  property,  which  was  the  subject  of  sale,  should 
be  made,  or,  in  other  words,  that  both  participated  in  the  in- 
tention which,  if  executed,  renders  the  transaction  illegal.  If 
one  of  the  parties  acts  in  good  faith,  with  the  intention  and 
expectation  of  delivering  or  receiving  the  property  which  is 
the  subject  of  the  sale,  the  transaction  as  to  him  will  be 
valid  and  will  be  a  sufficient  consideration  for  a  contract  in 
his  hands,  based  thereon.     Pixley  v.  Boyenton^  79  111.,  351. 

III.  The  evidence  in  this  case  shows,  without  contradic- 
tion, that  the  transaction  for  which  the  note  in  suit  was  given 
was,  on  the  part  of  plaintiffs,  made  in  good  faith  with  the 
purpose  of  delivering  to  defendants  the  grain  which  was  the 
subject  of  the  sale,  and  that  they  made  actual  purchases 
thereof  with  the  intention  of  performing  their  contract  of  sale 
with  defendants.  Two  of  the  plaintiffs  testify  positively  and 
directly  to  this  point  The  defendants  all  unite  in  declaring 
that  it  was  their  purpose  to  make  of  the  transaction  an  "op- 
tion deal,'^  but  their  testimony  fails  to  disclose  a  like  purpose 
on  the  part  of  plaintiffs.  One  of  the  defendants  uses  the  fol- 
lowing language  in  his  testimony  referring  to  the  transaction: 
"I  know  this  was  an  option  deal  simply  because,  so  far  as  I 
was  concerned,  I  never  expected  to  receive  any  com.  I  do 
not  know  whether  or  not  plaintiffs  bought  the  com  or 
not;  I  only  meant  for  them  to  buy  an  option  deal."  The  tes- 
timony of  the  other  defendant  is  no  stronger  against  plaint- 
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iffs  upon  this  point  No  witnesses  except  the  parties  testi- 
fied in  the  case.  "We  may  therefore  declare  that  the  testi- 
mony utterly  fails  to  show  that  plaintiffs  participated  in  any 
purpose  which  would  invalidate  the  note,  but,  on  the  con- 
trary, the  transaction  is  afl^matively  shown  by  the  evidence 
to  have  been  on  the  part  of  plaintiffs  a  honafide  sale  of  grain 
to  be  actually  delivered  at  a  future  time.  The  judgment  of 
tlie  District  Court,  being  without  the  support  of  any  evidence, 
must  be 

Reykbsed. 


Crrr  of  "Watbrloo  v.  CTnion  Mill  Co.  et  al. 

1.  Cities  and  Towns:  effect  of  plattiho:  bbsbbvation  fob  mill- 
bacb:  liability  for  bbidoino.  The  acknowledgement  or  record- 
ing of  a  town  or  city  plat  is  equivalent  to  a  deed  in  fee  simple  of  such 
portion  of  the  platted  premises  as  are  set  apart  for  streets;  and  by  the 
reservation,  in  such  act,  of  the  right  to  construct  and  use  a  mill-race 
across  one  of  the  streets  included  in  the  plat,  the  owners  of  the  land 
platted  simply  retain  an  easement  in  such  street;  and  when  such  race 
is  constructed,  they  are  bound  to  construct  and  keep  in  repair  a  bridge 
across  the  same  where  it  cuts  the  street;  and,  when  they  neglect  and 
refuse  so  to  do,  and  the  city  repairs  the  bridge  at  its  own  expense,  it 
may  recover  the  same  of  the  owners  of  the  race. 

Appeal  from  Blaoh  Hawk  Oirouit  Gowrt. 

Wednesday,  Ootobeb  4. 

This  is  an  action  in  equity  for  the  recovery  of  an  amount 
expended  in  repairs  of  a  certain  bridge,  and  for  a  decree  de- 
termining upon  whom  rests  the  obligation  to  keep  the  bridge 
in  repair.  The  defendant,  Black  Hawk  County,  filed  a  de- 
murrer to  the  petition  which  the  court  sustained.  The  de- 
fendant, the  Union  Mill  Company,  filed  an  answer  and  upon 
the  trial  the  court  dismissed  the  plaintiflfs  petition.  The 
plaintiff  appeals. 
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Oeorge  Ordway  and  J.  L.  Svstedy  for  appellant. 

Alford  <&  GateSy  for  the  Union  Mill  Company. 

M.  Z.  OwenSy  for  Black  Hawk  County. 

Day,  J. — Upon  the  submission  of  the  cause  the  following 
facts  were  agreed  to:  That  June  24th,  1854,  one  Charles 
Mullan,  being  the  owner  o(  all  the  land  hereinafter  referred  to, 
with  others,  platted  the  town  of  Waterloo,  located  on  both 
sides  of  Cedar  River,  which  runs  southerly  through  the  same. 
The  portion  of  said  land  owned  by  said  Mullan  was  bounded 
on  the  northeasterly  side  by  Cedar  River,  on  which,  and  ad- 
jacent to  said  plat,  was  a  valuable  mill  site.  Within  said 
tract  and  bounded  on  three  sides  thereby,  and  on  the  other 
by  Cedar  River,  was  a  tract  about  three  hundred  feet  square 
not  platted  into  streets  and  lots  but  designated  on  said  plat 
as  "Mill  Square."  On  December  29th,  1856,  A.  C.  Couch, 
R.  W.  Chapman  and  Thomas  Jasyliu  were  owners  of  the 
legal  title  of  said  mill  square,  and  on  that  day,  by  George 
W.  Couch,  their  attorney  in  ftict,  they  in  due  form  platted 
the  same  as  an  addition  to  Waterloo  and  duly  acknowledged 
;md  recorded  the  plat.  The  plat  shows  Bridge  street  to  be 
sixty  feet  wide,  and  running  northeasterly  from  Commercial 
street  to  river.  The  dedication  upon  said  plat  by  the  owner 
of  said  property  is  as  follows:  "We  *  *  *  'vvho 
are  the  owners  of  mill  square,  hereby  acknowledge  the  dis- 
position thereof  as  set  forth  in  the  annexed  plat  to  be  in  ac- 
cordance with  our  wish  and  desire,  signed  this  29th  day  of 
December  eighteen  hundred  and  fifty-six,  and  hereby  relin- 
quish all  our  right  to  that  part  described,  except  the  right  to 
construct  and  use  a  race  fifty  feet  wide  across  Bridge  street 
and  alleys."  Soon  after  the  recording  of  said  plat  of  mill 
square  there  was  erected,  by  voluntary  subscription  of  the 
people  of  said  town  and  vicinity,  a  bridge  across  Cedar  River, 
about  six  hundred  feet  long,  abutting  on  Bridge  street  as 
designated  on  said  plat  of  mill  square  on  the  westerly  side  of 
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said  river,  and  on  ground  opposite  the  end  of  Fourth  street — 
as  designated  on  the  original  plat — on  the  easterly  side  of 
the  river;  and  thereupon  the  proper  officers  of  "Waterloo  town- 
ship assumed  control  of  said  Bridge  street  and  kept  the  same 
in  repair,  and  the  same  was  thereafter  used  as  a  public  high- 
way. 

In  the  summer  of  1860,  proceedings  were  instituted  for  the 
establishment  of  a  county  road  commencing  at  a  point  westerly 
from  the  westerly  end  of  Fourth  street,  and  running  north- 
easterly along  Fourth  street  to  Commercial  street;  thence, 
northwesterly  along  Commercial  street  to  the  point  of  intersec- 
tion with  Bridge  street;  thence  northeasterly  along  Bridge 
street  and  crossing  Cedar  River  along  the  line  of  said  bridge; 
and  on  September  3d,  1860,  said  county  road  was  established 
in  due  form  of  law,  extending  over  said  Bridge  street,  but 
no  claim  for  damages  was  made  by  the  owners  of  Mill 
square  on  account  of  the  establishment  of  said  road,  and  no 
damage  was  ever  paid  such  owners  therefor.  And  there- 
upon said  county  of  Black  Hawk  assumed  control  of  said 
bridge  over  Cedar  River  and  has  since  maintained  and  kept 
in  repair  a  bridge  at  said  point,  except  that  the  city  of 
Waterloo  contributed  at  one  time  a  portion  of  the  costs  of 
building  a  new  bridge  across  Cedar  River.  And  since  the  es- 
tablishment of  said  county  road,  said  township  of  Waterloo, 
since  its  organization  as  such,  assumed  control  of  and  has 
kept  in  repair  said  Bridge  street,  except  the  repairs  on  the 
bridge  across  the  race '  hereinafter  mentioned.  Prior  to 
1866,  George  W.  Couch,  by  several  quitclaim  deeds  from 
parties  who  executed  and  acknowledged  the  plat  aforesaid, 
acquired  the  legal  title  to  said  Mill  square.  June  6th,  1866, 
George  W.  Couch,  for  the  consideration  of  $3000,  conveyed 
by  warranty  deed  to  Charles  Blasberg,  George  P.  Beck,  and 
William  Liede,  a  portion  of  the  Mill  square  lying  south- 
easterly of  Bridge  street,  together  with  a  part  of  the  water- 
power  adjoining  said  Mill  square,  which  had,  in  1854,  been 
improved  by  a  dam  built  across  Cedar  River  northwesterly 
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of  said  Bridge  street,  and  was  then,  and  prior,  used  to  operate 
mills  above  said  Bridge  street  Tliis  deed  conveys  one- 
twelfth  of  the  water-power  created  by  the  dam  across  Cedar 
Eiver,  to  be  taken  on  said  premises  from  a  race  to  be  used  in 
common  with  the  other  parties  now,  and  who  may  hereafter 
become,  interested  in  said  water-power.  The  deed  recites 
that  the  grantees  are  to  be  to  one-twelfth  of  the-expense  of 
keeping  said  dam  in  repair,  and  one  fourth  of  the  expense  of 
keeping  said  race  in  repair,  and  also  one  fourth  the  bridge 
over  said  race,  and  covering  of  said  race  when  necessary.  In 
the  summer  of  1866,  Blasberg  and  the  other  grantee  in  said 
deed  entered  into  possession  of  said  land  and  erected  thereon, 
southeasterly  and  below  Bridge  street  a  woolen  mill,  which 
was  to  be  operated  by  water  taken  from  the  dam  above  Bridge 
street  and  carried  through  a  race  to  be  constructed  from  a 
point  in  the  river  above  the  dam  across  a  portion  of  the  Mill 
square  and  across  Bridge  street,  to  said  woolen  mill. 

In  the  summer  of  1867,  said  Oeorge  W.  Couch  constructed 
the  race  aforesaid  as  contemplated,  being  at  the  point  where 
it  crosses  Bridge  street  about  fifty  feet  wide,  and  about  ten 
feet  deep,  and  the  same  has  since  been  used  to  conduct  water 
from  the  dam  above  said  Bridge  street  to  the  mills  below, 
and  is  now  so  used,  and,  unless  bridged,  is  impassable  and 
wholly  prevents  the  use  of  said  Bridge  street  as  a  public 
highway.  In  the  construction  of  said  race,  Couch  acted  on 
his  own  motion,  without  soliciting  or  obtaining  consent  of 
any  public  authority,  claiming  that  the  reservation  in  the 
dedication  of  said  Mill  square  plat  authorized  him  to  con- 
struct said  race.  The  officers  of  Waterloo  township  and 
Black  Hawk  county  knew  of  the  construction  of  said  race,  and 
neither  objected,  nor  by  official  action  consented  thereto.  Be- 
fore he  had  proceeded  far  enough  to  interfere  with  travel 
along  the  southeasterly  side  of  Bridge  street.  Couch  caused 
a  temporary  bridge  to  be  throvm  across  on,  or  near,  the  north- 
erly side  of  Bridge  street,  so  as  to  enable  the  public  to  cross 
the  same  and,  as  soon  as  the  said  race  was  completed  across 


Digitized  by 


Google 


OCTOBER  TERM,  1882.  441 

City  of  Waterloo  t.  Union  MIU  Co^ 

said  Bridge  street,  said  Conch  and  Blasberg,  and  others, 
owners  of  said  water-power,  of  their  own  accord,  and  at  their 
own  expense,  oonstmcted  a  substantial  wooden  bridge  across 
said  race  within  the  boundaries  of  Bridge  street,  and  bnilt 
approaches  thereto,  which  bridge  was  about  fifty  feet  in  width 
and  about  forty  feet  extending  up  and  down  said  race.  Couch 
contributed  three-fourths,  and  Blasberg,  Beck  and  Liede,  one- 
fourth  of  the  expense  of  building  said  bridge. 

On  the  29th  day  of  September,  1867,  Gteorge  W.  Couch, 
and  Elwell,  Hungerford,  Manson  &  Bagg  formed  a  co-part- 
nership for  the  erection  of  a  fiouring  mill,  and  the  manu- 
facture and  sale  of  flour,  and  George  W.  Couch  deeded  to 
Elwell,  Hungerford,  Manson  and  Baggs,  an  undivided  four- 
fitths  of  a  portion  of  said  premises,  the  deed  reciting  that 
said  parties  are  jointly  to  stand  and  be  in  relation  to  said 
property  in  the  same  condition  in  the  ownership  as  Couch 
stood  in  before  the  execution  of  the  deed,  and  that  the  firm  as- 
sumed  the  responsibility  of  Couch  in  the  maintenance  of  the 
dam  and  repair  of  the  same  as  well  as  the  race.  Soon  after 
the  construction  of  said  race,  George  W.  Couch,  with  others, 
adopted  articles  of  incorporation  of  the  Waterloo  Mill  Com- 
pany, and  thereafter  said  Elwell  and  others  conveyed  to  said 
corporation  certain  lands  on  Mill  square  below  Bridge  street, 
and  said  corporation  in  1869  or  1870  built  thereon  a  flouring 
mill,  and  used  the  water-power  drawn  through  said  race  to 
operate  said  mill.    Tliis  deed  contains  the  following  recitals; 

<^It  being  understood,  and  tliis  deed  is  accepted  by  said 
Waterloo  Mill  Company,  subject  to  all  the  rights,  conditions, 
stipulations  and  reservations,  with  reference  to  said  water- 
power  and  the  rebuilding  and  repair  of  tlie  same,  as  the  said 
grantors  are  entited  or  subject  to,  said  Waterloo  Mill  Com- 
pany standing  in  place  of  said  grantors  and  assuming  all  the 
responsibilities  of  said  grantors  in  relation  to  the  repairing, 
rebuilding  and  maintaining  said  dam  and  race."  From  the 
time  of  the  construction  of  said  race  till  the  IStli  day  of 
June,  1873,  Couch  and  Blasberg  and  others,  and  the  Waterloo 
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Mill  Company  kept  said  bridge  so  built  over  said  race  in  re- 
pair. On  the  18th  day  of  June,  1873,  the  Waterloo  Mill 
Company  conveyed  said  Mill  property  to  the  Union  Mill 
Company,  a  corporation,  which  went  into  possession  of  said 
property  under  said  deed,  and  has  ever  since  used  and  en- 
joyed and  operated  said  mill  with  water  drawn  through 
said  race  across  Bridge  street.  Tlie  deed  to  the  Union  Mill 
Company  contains  the  same  recital  as  that  contained  in  the 
deed  to  the  Waterloo  Mill  Company.  Afterward,  the  Union 
Mill  Company  by  several  quitclaim  deeds  became  invested 
with  the  interest  of  Blasberg,  Liede  and  Beck,  subject  to  all 
the  conditions,  restrictions  and  reservations  contained  in  the 
deed  under  which  they  acquired  their  title.  At  the  time  of 
the  making  of  the  repairs  by  the  city,  and  at  the  commence- 
ment of  this  action,  the  Union  Mill  Company  was  the  owner 
of  all  the  mill  property  lying  southeasterly  of  and  below 
Bridge  street,  and  was  using  water  taken  through  said  race, 
and  held  the  same  under  the  deeds  above  mentioned. 

As  soon  as  the  plat  of  Mill  square  was  made  and  recorded, 
the  public  accepted  and  assumed  control  of  said  Bridge  street, 
and  the  same  was  improved  and  kept  in  repair  thereafter  by 
the  proper  officers  of  Waterloo  township,  and  after  the  incor- 
poration of  said  city,  tlie  same,  except  the  said  bridge  across 
said  race,  was  kept  in  repair  by  the  proper  officers  of  said 
city.  The  entire  travel  across  Cedar  River,  which  divided 
said  city  into  two  nearly  equal  parts,  crosses  said  river  across 
said  bridge  and  Bridge  street.  The  evidence  shows  that  in 
October,  1879,  the  bridge  across  the  mill  race  was  in  an  un- 
safe condition  and  in  need  of  repairs,  and  the  city  of  Water- 
loo caused  a  notice  to  be  served  upon  the  Union  Mill  Com- 
pany that  the  bridge  was  unsafe,  and  a  demand  that  they  put 
it  in  a  safe  condition.  The  Union  Mill  Company  failed  to 
repair  the  bridge,  and  in  1880,  the  city  of  Waterloo  repaired 
it  at  a  cost  of  $138.75,  and  in  April,  1880,  demanded  that 
amount  of  the  Union  Mill  Company. 

I.     The  acknowledgment  and  recording  of  the  town  plat 
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was  equivalent  to  a  deed  in  fee  simple  of  such  portions  of 
the  premises  platted  as  were  set  apart  on  the  plat  for  streets. 
Code,  §  561.  By  the  reservation  of  the  right  to  construct  a 
race  across  Bridge  street,  the  owners  of  the  land  platted  re- 
tained an  easement  in  said  street,  the  fee  in  which  passed 
from  them  by  tho  acknowledging  and  recording  of  the  plat. 
By  the  retaining  of  a  mere  easement,  the  owners  of  the  land 
can  in  no  sense  be  regarded  as  having  greater  rights  in  the 
street  than  the  owner  of  lands  over  which  a  highway  is  laid 
out  and  constructed,  who  still  retains  the  fee  in  the  soil,  sub- 
ject to  a  mere  easement  in  the  public. 

The  law  is  well  established  that  the  owner  of  lands  over 
which  a  highway  is  established,  who  constructs  a  mill  race 
across  the  highway,  is  bound  to  erect  and  maintain  a  bridge 
across  the  race  at  his  own  expense.  See  Dygest  v.  Schenck^ 
23  Wend.,  445;  Perley  v.  Chandler,  6  Mass.,  454;  City  of 
Lowell  V.  Proprietors  of  Locks  and  Canals,  104  Mass.,  18; 
Heacock  et  al.  v.  Sherman,  14  Wend.,  59;  PhasnixvUle  v. 
Phmnix  Iron  Co.,  45  Pa.  St.,  135.  For  reasons  equally  po- 
tent, the  parties  constructing  the  race  in  question  in  this 
case,  are  bound  to  construct  and  keep  in  repair  a  bridge  across 
the  same. 

II.  There  is  another  ground  of  decision  which  leads  to 
the  same  conclusion.  It  is  conceded  by  the  appellee  that 
the  reservation  of  the  owners  of  the  land  of  the  right  to  con- 
struct a  race  across  Bridge  street  is  to  be  construed  precisely 
the  same  as  though  the  city  of  Waterloo,  owning  the  fee  in 
the  street,  had  granted  to  the  defendant  the  Union  Mill  Com- 
pany, the  privilege  of  constructing  a  race  across  the  street. 

That  a  reservation  should  be  construed  in  the  same  way  as 
a  grant  by  the  owner  of  the  soil  of  a  like  privilege,  see 
French  V.  Cahcurt,  1  Comst.,  96  (103).  Nothing  passes  as 
an  incident  to  a  grant  of  an  easement  but  what  is  requisite 
to  its  fair  and  reasonable  enjoyment.  Amondson  v.  Severson^ 
37  Iowa,  602  (606).  Now  it  is  not  essential  to  the  enjoy- 
ment of  a  grant  of  the  right  to  cut  a  mill  race  across  a  street, 
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that  the  grantee  should  be  allowed  to  leave  the  street  severed 
in  two  parts.  The  street  may  be  united  by  means  of  a  bridge, 
and  it  is  not  at  all  inconsistent  with  the  full  enjoyment  of 
the  easement  that  the  grantee  should  be  required  to  restore 
the  street,  as  nearly  as  possible,  to  its  former  condition,  by 
the  construction  and  maintenance  of  a  bridge  across  it.  In 
re  The  TrerUon  Water-Power  Company^  20  N.  J.,  659, 
where  a  private  corporation  was  authorized  by  its  charter  to 
construct  a  canal,  and  the  company  cut  the  same  across  a 
public  highway,  rendering  a  bridge  necessary  where  none  was 
required  before,  it  was  held  that  the  company  must  construct 
and  maintain  such  bridge.  The  reasoning  of  this  case  is  fully 
applicable  to  the  case  at  bar.  The  plaintiff,  in  our  opinion, 
is  entitled  to  recover  of  the  defendant,  the  Union  Mill  Com- 
pany, the  amount  expended  in  repairs  of  the  bridge  in  question. 

Kbyebsbd* 


HoLLEN  Y.  Davis  st  al. 


Promissory  Note :  blahk  as  to  amount:  not  good  in  i«aw.  Hie 
figures  on  tiie  margin  or  at  the  head  of  a  note  are  no  part  of  it»  but  a 
merememozandum;  and  there  can  be  no  recovery  at  law  on  a  note  which 
fails  to  state  in  the  body  of  it  the  amount  for  which  it  is  given. 

Fraotlee:  appeal  fromjustice's  court:  ahbnbicbnt  of  petition. 
Where  a  judgment  was  obtained  before  a  justice  of  the  peace  on  a  note 
on  which  there  could  be  no  legal  recovery,  it  was  error  for  the  Circuit 
Court  on  appeal  to  allow  plaintiff,  against  defendant *8  ol^jections,  to 
amend  his  petition,  by  setting  up  a  mistake  in  the  execution  of  the  note, 
and  asking  equitable  relief  in  the  reformation  of  the  instrument  To 
do  so  was  a  violation  of  section  3591  of  the  Code,  which  provides  that 
on  appeal  "no  new  demand  or  counter-claim  can  be  introduced  into  a 
)  after  it  comes  into  the  Circuit  Court,  unless  by  consent" 


Appeal  from  Tama  Ci/rowU  Court 
Thursday,  Ootobkb  6. 

AonoK  upon  a  promissory  note  originally  commenced  be- 
fore a  justice  of  the  peace  where  a  judgment  was  rendered  for 
plaiutiff;  on  appeal  by  defendants  to  the  Circuit  Court  a  liko 
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judgment  was  rendered  and  defendants  now  appeal  to  this 
court     The  facts  of  the  case  appear  in  the  opinion. 

Stivers  <b  ZozUhan  and  C.  B.  BradshaWy  for  appellants. 
Struble  <b  Kinne  and  0.  H.  Mills^  for  appellee. 

Beck,  J. — I.    This  action  was  brought  before  a  justice  of 
the  peace  upon  a  promissory  note  indorsed  to  plaintiff  in  the 
following  form  and  language: 
"$200.00.  Tama  City,  Iowa,  July  27th,  1875. 

"Fifteen  months  after  date  I  promise  to  pay  to  the  order  of  ' 
Kichard  Thomas,  and  in  case  of  his  death  to  J.  D.  Merritt, 

dollars,  at  the  Banking  &ouse  of  Carmichael, 

Brooks  &  Co.,  for  value  received,  with  interest  at  ten  per  cent 
per  annum.  "Fbkd  T.  Davis." 

"Due  October  27th,  1876. 

The  defendant  Davis,  the  maker  of  the  note«  accepted  ser- 
vice of  the  notice  of  the  action  before  the  justice,  and  assented 
"that  the  j«istice  have  jurisdiction  to  try  the  suit  to  the 
amount  of  two  hundred  and  fifty  dollars." 

The  defendant  failed  to  appear  to  the  action  before  the  jus- 
tice and  judgment  was  rendered  against  him  by  default  for 
two  hundred  and  fifty  dollars  and  costs.  Prom  this  judgment 
defendant  appealed  to  the  Circuit  Court. 

By  leave  of  the  Circuit  Court,  defendant  filed  an  answer 
and  counter-claim,  and  afterwards  plaintiff,  by  leave  of  the 
court,  filed  what  is  called  an  amended  petition,  setting  out  the 
note  and  showing  that  it  was  transferred  to  plaintiff  who  is 
now  the  holder  thereof,  and  alleging  that  the  amount  for 
which  the  note  was  intended  to  be  executed,  two  hundred  dol- 
lars, is  not  expressed  in  the  body  of  the  note,  being  omitted 
through  Tnistake  in  failing  to  fill  up  the  blank,  and  that  it 
was  the  mutual  agreement  and  understanding  of  the  parties 
that  the  note  should  be  so  written  as  to  express  the  agreement 
to  pay  two  hundred  dollars.  The  amended  petition  prays  that 
the  note  may  be  reformed  and  corrected  by  inserting  the 
words  "two  hundred"  in  the  body  of  the  note  in  the  proper 
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blank,  and  that  judgment  for  the  sum  of  $350  be  rendered  in 
this  case. 

A  motion  to  strike  the  amended  petition  on  the  ground 
that  it  presents  a  canse  of  action  in  equity,  and  no  such  claim 
was  made  before  the  justice,  was  sustained.  Thereupon  the 
cause  came  on  for  trial  and  plaintiflF  offered  the  note  in  evi- 
dence.  Objection  thereto  on  the  ground  that  the  instrument 
is  not  a  promissory  note,  is  not  described  in  the  notice  of  the 
action  of  the  justice's  court,  and  does  not  contain  a  promise 
to  pay  any  sum  of  money,  was  overruled,  and  the  note  was 
admitted.  The  defendant  thereupon  withdrew  his  counter- 
claim. 

The  plaintiff  testified,  in  substance,  it  was  the  intention  of 
the  parties  that  the  note  should  call  for  $200,  and  the  proper 
words  expressing  that  amount  were  not  written  through  over- 
sight and  mistake.  This  evidence  was  objected  to  by  defend- 
ant. The  plaintiff  was  permitted  to  file  an  amended  petition 
which  is  in  the  same  language  as  the  amended  petition 
stricken  from  the  files.  To  the  filing  of  the  pleading  objec- 
tion was  made  on  the  ground  that  it  introduces  a  new  demand 
in  the  action  which  is  exclusively  cognizable  in  a  court  of 
equity.  The  objections  were  overruled  and  the  cause  was  con- 
tinued at  the  costs  of  defendants.  At  the  next  term  the  de- 
fendants moved  to  strike  the  amended  petition  for  substantially 
the  same  reasons  that  were  assigned  as  objections  to  filing  it. 
The  motion  was  overruled.  Upon  evidence  showing  it  was 
the  intention  of  the  parties  that  the  note  should  call  for  $200, 
judgment  was  entered  reforming  it  to  correspond  with  such 
intention,  and  judgment  was  rendered  against  defendant  and 
his  sureties  upon  the  appeal  bond  for  $327.38.  The  Sureties 
upon  the  appeal  bond  unite  with  defendant  in  the  appeal. 

II.     The  figures  in  the  margin  of  the  note  in  the  suit  are 

no  part  of  the  instrument;  they  constitute  a  mere  memoran- 

1.  PBOMissoRr  ^^^'     '^^®^'  cannot  supply  the  blank  for  inser- 

toamomu^not  *^^^  ^^   *^®  amouut  the  maker  agreed  to  pay. 

goodtniaw.      ^^^^^  jsa^j.  ^^  ^y^^^  13  Conn.,  297;  Smith 

V.  Smith,  1  E.  I.,  898. 
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It  follows  that  there  can  be  no  recovery  npon  the  note,  for 
it  is  not  a  promise  to  pay  any  snm.  This  conclusion  seemed 
to  have  l>een  reached  at  the  trial  in  the  court  below,  for  recov- 
ery was  only  had  after  judgment  reforming  the  instniraent 
and  filling  the  blank  in  accord  with  the  intention  of  the  par- 
ties as  shown  by  the  evidence. 

III.  We  are  required  to  determine  whether  the  Circuit 
Court  was  authorized  to  enter  the  decree  reforming  the  note. 
2.  FRAOTic* :  ^^  cannot  be  denied  that  relief  of  this  character 
Jw^h^'s'SSt:  can  be  granted  only  in  chancery.  No  such  relief 
^tlfioD.^^  ^  could  have  been  granted  by  the  justice  of  the 
peace,  for  he  had  no  jurisdiction  of  matters  solely  cognizable 
in  chancery.     Constitution,  Art.  11,  §  1 ;  Code,  §  3508. 

Code,  section  3591,  provides  that  in  appeal  cases  "no  new 
demand  or  counter-claim  can  be  introduced  into  a  case  after 
it  comes  into  the  Circuit  Court,  unless  by  mutual  consent." 
The  word  "demand"  here  used  means  "a  claim;  a  legal  obli- 
gation." It  relates  to  the  subject  of  the  suit  and  the  remedy 
sought.  These  are  presented  in  action  by  the  pleadings,  and 
issues  are  thus  formed  involving  them.  The  claim  made  be- 
fore the  justice  and  the  remedy  sought  cannot  be  changed 
and  issues  involving  other  matters  presented  in  the  Circuit 
Court  upon  appeal.  In  the  case  before  us  the  subject  of 
the  action  in  the  justice's  court  was  a  claim  for  $200  upon  a 
promissory  note.  The  instrument  sued  upon  was  found  upon 
appeal  not  to  be  a  promissory  note,  for  it  bound  the  maker  to 
pay  no  sum  of  money.  Tlie  amended  petition  asked  the  court 
to  reform  the  note  and  render  judgment  thereon.  It  is  plain 
that  the  remedy  thus  sought  is  not  the  same  that  plaintiff  asked 
in  the  j.ustice's  court.  Not  only  does  he  ask  that  the  court 
shall  make,  as  it  were,  a  new  instrument,  but  render  judgment 
thereon.  It  is  equally  plain  that  the  subject  of  the  suit  is 
changed  by  the  amendment.  It  becomes  thereby  a  claim  upon 
a  note  different  from  the  one  in  suit  before  the  justice.  The 
reformation  changed  the  note  from  an  invalid  instrument  by 
which  the  maker  was  bound  to  pay  no  sum  of  money,  into  a 


Digitized  by 


Google 


us  SUPREME  COURT  OF  IOWA, 

Minnesota  linaeed  Oil  Co.  t.  Montague  ft  Smith. 

valid  one  calling  for  $200.  The  form,  substance  and  effect 
of  the  note  are  changed  by  the  reformation.  It  in  fact  be- 
comes a  new  and  different  instrument. 

It  is  apparent  that  the  issues  involved  in  the  amendment 
are  not  those  which  were  presented  to  the  justice.  See  Dtdk$ 
V.  ffatchy  10  Iowa,  380 ;  Oriswold  v.  Bowman  et  alj  40  Id., 
367. 

We  reach  the  conclusion  that  the  Circuit  Court  erred  in 
reforming  the  note  and  rendering  judgment  thereon. 

Reversed. 


Minnesota  Linseed  Oil  Co.  v.  Montaoue  &  Smith. 

1.  Pleading;  motion  to  btrikb  part  op  answer.    Where  plaintiff  al- 

leged that  defendants  were  to  pay  out  certain  moneys  deposited  with 
them  on  the  order  of  one  V.,  plaintiff's  agent,  for  flax  seed  only,  and 
defendants  for  answer  alleged  that  they  were  authorized  to  pay  out  the 
money  on  V*s  order  pertaining  to  the  business  of  his  agency  without  r^ 
ttrieiion,  it  is  plain  that,  under  the  contract  set  up  by  defendants,  they 
were  authorized  to  pay  V.,  upon  his  order,  sums  actually  due  him  as 
commissions  upon  his  purchases,  and  an  allegation  in  the  answer  that 
there  was  a  sum  actually  due  V.,  and  that  defendants  paid  the  same, 
was  proper,  and  the  court  properly  refused  to  strike  it  out  on  plaintiff*s 
motion. 

2.  Evidence:  parol  to  prove  oontbkts  of  writino.    Before  parol 

testimony  can  be  admitted  to  prove  the  contents  of  a  written  memoran- 
dum, it  must  be  shown  that  the  writing  itself  could  not  have  been  in** 
troduced. 
8.  :  letters  of  instruction.  It  was  error  for  the  court  to  ex- 
clude letters  offered  by  plaintiff,  which  had  been  written  by  plaintiff's 
officers  to  defendants,  and  which  tended  to  support  plaintiff's  daim 
that  defendants  had  been  instructed  to  pay  out  plaintiff's  money  for  flax 
seed  only,  that  being  the  very  ground  on  which  plaintiff  sou^t  to  re- 
cover. 

4.  Agent :  acquiescence  in  acts  of:  reasonable  time  to  object.  It 
was  error  for  the  court  to  instruct  the  jury  as  to  what  constituted  a  rea- 
sonable time  within  which  plaintiff  was  required  to  object  to  the  acts  of 
his  agent,  in  order  to  avoid  being  bound  thereby;  that  question  should 
have  been  submitted  to  the  jury. 
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Appeal  from  Cerro  Oordo  District  Court. 

Thursday,  October  6. 

AonoK  AT  LAW.  The  pleadings  and  fects  of  the  case  are 
fiillj  set  out  in  the  opinion.  There  was  a  jadgment  upon  a 
verdict  for  defendants,  plaintiff  appeals. 

Blythe  cfi  Merhleyy  for  appellant. 

Witbv/r  <&  Sherwiriy  for  appellees. 

BscK,  J. — !•  As  a  question  in  the  case  involves  the 
pleadings,  it  becomes  necessary  to  set  them  out  fully.  The 
material  parts  of  the  petition  allege: 

"That  on  or  about  the  first  day  of  August,  1879,  plaintiff 
by  and  through  their  managing  agent,  J.  E.  Harkness,  made 
and  entered  into  a  parol  agreement  with  defendants,  wkereby 
defendants  were  to  receive  and  keep  on  deposit  the  various 
sums  of  money  which  plaintiff  might  from  time  to  time  send 
them,  for  the  purchase  of  flax  seed,  and  that  the  same  should 
be  paid  out  only  upon  the  certified  tickets  of  J.  H.  Valentine, 
issued  by  him  only  for  the  purchase  of  fiax  seed.  Tliat  at 
said  date,  defendants  orally  agreed  and  promised  plaintiff 
that  said  money  should  be  kept  by  them  on  deposit,  and 
should  not  be  paid  out  or  used  for  any  other  purpose,  except 
for  the  purchase  price  of  flax  seed  that  should  be  purchased 
by  J.  H.  Yalentine  for.plaintiff,  and  then  to  be  paid  out  only 
upon  tickets  furnished  by  plaintiff,  properly  filled  out,  which 
tickets  should  show  weight,  gross  pounds,  sacks,  number,  net 
weight,  bushels,  gross,  deductions,  foreign  substances,  light 
weight,  total  bushels  deducted  and  net  bushels,  price  paid 
and  total  amount  paid  for,  quantity  purchased,  less  note  and 
interest,  payable  at  Cerro  Gordo  County  Bank,  dated  and 
signed  by  J.  H.  Valentine,  agent;  that  in  pursuance  of  said 
agreement  plaintiff  furnished  defendants  at  various  times 
large  sums  of  money  for  the  purchase  of  flax  seed,  which 
sums  in  the  aggregate  amounted  to  the  sum  of  $5,402.04; 
Vol.  LIX— 29 
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that  defendants  failed  and  neglected  to  pay  out  said  money 
as  agreed,  but  wrongfully  and  contrary  to  said  agreement 
paid  out  at  different  times  a  large  amount  of  said  money,  to- 
wit:  the  sum  of  $401.47,  to  J.  H,  Valentine,  not  for  flax  seed 
but  for  pretended  commissions,  which  said  amount  was  paid 
out  by  defendants  as  follows,  to-wit: 

October  14, 1879,  to  J.  H.  Valentine $233.36 

February  12,  1880,  to  J.  H.  Valentine 120.05 

April  1, 1880,  to  J.  H.  Valentine 48.06 

Total $401,47 

"That  the  above  sums  were  paid  out  by  defendants  contrary 
to  agreement,  and  not  paid  for  flax  seed,  but  for  pretwided 
commissions,  as  abore  stated." 

The  answer  is  in  the  following  language: 

"Defendants  deny  that  it  was  agreed  that  said  money 
should  be  paid  out  only  on  the  purchase  of  flax  seed  by  said 
Valentine,  and  on  certified  tickets  issued  by  him  for  the  pur- 
chase of  flax  seed,  nor  for  the  purchase  of  flax  seed  only,  and 
deny  that  plaintiff  deposited  witli  defendants  more  than 
$5,000  under  said  contract,  deny  that  defendants  failed  to 
pay  out  said  money  as  agreed,  and  deny  that  the  same  was 
paid  contrary  to  the  agreement  between  plaintiff  and  defend- 
ants; that  said  sum  of  $5,000  was  deposited  with  defendants, 
under  a  parol  agreement  that  defendants  would  pay  out  the 
same  on  the  drafts  and  orders  of  plaiutiff's  agent,  J.  H.  Val- 
entine, and  in  and  about  his  employment,  as  agent  of  plaint- 
iff in  the  purchase  of  flax  seed,  and  to-wit: 

"Ow,  the  first  day  of  January^  1880^  there  became  due  said 
Valentine  from  plaintiffs  as  commission  onfiax  seedy  pur- 
chased by  him  for  plaintiff ^  the  said  samof^^lAl^  which 
tlte  defendants  afterwards^  and  as  the  disbursing  agents  of 
the  plaintiffs  paid  to  said  Valentine^  as  they  loAcfully  might, 
and  afterward  on  the  second  day  of  April,  1880,  defendants 
remitted  to  pluntiff  the  sum  of  $332.88,  balance  remaining 
in  their  hands,  with  full  statement  of  their  doings  in  the 
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business,  and  without  any  complaint  or  objection  from  plaint- 
iff until  the  commencement  of  this  suit." 

A  motion  made  by  plaintiff  to  strike  from  the  answer  the 
words  indicated  above  by  italics  was  overruled. 

Subsequently  the  defendants  amended  their  answer  by  add- 
ing thereto  the  following  averments:  "Defendants  state  that  on 
making  to  plaintiff  the  statement  mentioned  in  the  answer, 
plaintiff  failed  to  object  thereto  in  a  reasonable  time,  and 
thereby  ratified  and  approved  the  same." 

II.  The  ruling  of  the  court  in  refusing  to  strike  a  part  of 
defendants'  answer  is  now  complained  of  by  plaintiff.  We 
think  the  ruling  correct. 

The  petition  alleges  a  contract  under  which  defendants  re- 
ceived money  of  plaintiff  to  be  paid  out  for  flax  seed  only. 

1.  PLEADura  •  '^^^  answer  denies  this  contract  and  sets  up  a 
Btrtkopartof  different  one  upon  which  defendants  received  the 
^^^^'^  money  under  which  they  were  authorized  to  pay 
it  out  upon  drafts  and  orders  of  Valentine,  plaintiff's  agent, 
which  pertained  to  matters  connected  with  his  employment. 
The  difference  in  the  contracts  pleaded  by  the  respective  par- 
ties is  this,  plaintiff  alleges  that  the  defendant  was  to  pay  the 
money  on  Valentine's  order  for  flax  seed  only;  defendants 
allege  that  they  were  authorized  to  pay  upon  his  orders  per- 
taining to  the  business  of  the  agency  without  restriction.  It 
is  plain  that  under  the  contract  set  up  by  defendants,  they 
were  authorized  to  pay. Valentine,  upon  his  order,  sums  actu- 
ally due  him  as  commissions  upon  his  purchases.  In  sup- 
port of  defendants'  authority  to  pay  Valentine  for  commis- 
sions under  the  contract  pleaded  by  them,  it  was  proper  to 
allege  and  show  that  there  was  a  sum  actually  due  him. 
Such  an  allegation  is  presented  by  the  words  assailed  by  the 
motion.     It  was  correctly  overruled. 

III.  The  plaintiff  offered  to  prove  by  a  witness  the  con- 
tents of  a  certain  written  memorandum  of  instruction  given 

2.  EviDExcE  •  ^y  their  agent,  Harkness,  to  defendant,  touching 
contenSso?^^  the  payment  of  the  money  upon  orders  drawn  by 
writing.  Valentine.     This  evidence  was  properly  excluded 
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for  the  reason  there  was  no  foundation  laid  for  the  introduc- 
tion of  parol  proof  of  the  contents  of  the  writing.  It  was 
not  shown  that  the  writing  itself  could  not  have  been  intro- 
duced in  evidence. 

IV.  The  plaintiff  offered  in  evidence  certain  letters  writ- 
ten by  the  proper  officers  of  plaintiff  to  the  defendants,  which 
3. :  let-    covered    remittances    and    contained    directions 

struction.  which,  plaintiff  claims,  restricted  defendants  to 
payment  of  orders  by  Valentine  drawn  for  the  purchase  of 
flax  seed.  These  letters  were,  we  think,  erroneously  excluded. 
They  surely  tended  to  support  the  claim  of  plaintiff  that  de- 
fendants were  notified  and  instructed  that  Valentine  was  au- 
thorized to  draw  only  for  the  payment  of  flax  seed  purchased, 
and  that  he  could  not  draw  for  commissions  due  him.  We 
are  very  clear  in  the  opinion  that  the  letters  ought  to  have 
been  admitted  in  evidence. 

V.  The  tenth  instruction  given  to  the  jury  contains  the 
following  directions: 

"Before  a  principal  will  be  held  to  ratify  the  unauthorized 

act  of  an  agent,  it  should  appear  that  a  full  knowlenge  of 

4.  agent:  ac-  ^^^^  has  been  done  by  the  agent  has  come  home 

act3^n"rea??^  to  the  principal;  and  in  such  a  case  the  neglect 

sonabletime     .         i»     .    -t        .^  •      •      i    /•  -ii 

to  object.  to  object  by  the  principal  for  an  unreasonable 
time  after  such  knowledge,  would  be  held  a  ratification.  If 
the  plaintiff  was  notified  in  April  of  the  acts  of  defendant,  and 
made  no  complaint  until  in  August  following,  and  knew  dur- 
ing the  time  which  intervened  of  the  acts  of  defendants,  such 
delay,  without  complaint  under  such  circumstances,  would  be 
unreasonable,  and  it  would  conclude  the  plaintiff;  and  it  (the 
plaintiff),  would  be  held  that  defendants'  acts  were  approved, 
even  though  they  may  not  have  been  in  accord  with  the 
original  authority." 

This  instruction  we  think  incorrect.  The  question  in- 
volving what  constituted  a  reasonable  time  within  which 
plaintiff  was  required  to  object  to  defendants  payment, 
should  have  been  submitted  to  the  jury.  It  is  a  question  of 
fact    to  be  determined    by  the   jury   upon    the    evidence. 
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Kramph'8  ExW  v.  Ratzh  ExW,  52  Pa.  St.,  526;  O^Brien  v. 
Phc&nix  Insurance  Co,^  76  N".  Y.,  459;  Parkhill  v.  Iinlay^ 
15  Wend.,  431;  Porter  v.  Patterson,  15  Pa.  St.,  229;  Wilder 
V.  Sjproffuey  50  Me.,  354;  Mageev.  Carmack,  15  111.,  289; 
Dams  V.  Kinagay  51  111.,  170. 

Other  instructions  given  to  the  jury  we  think  are  corrects 
An  objection  involving  the  misbehaviour  of  the  jury,  upon 
which  we  are  not  entirely  agreed,  need  not  be  considered,  as 
it  will  not  arise  upon  a  second  trial. 

For  the  errors  above  pointed  out  the  judgment  of  the  Dis- 
trict Court  mnst  be 

Kevebsbd. 


Shelly  v.  Smith  et  al. 

1.  Execution :  exemption  :  money  dub  teoM  boabdebs.  The  money 
dae  from  boarders  for  board  to  a  boarding-hoose  keeper  who  rents  a 
house  for  sach  bosiness,  furnishes  for  the  use  of  the  boarders  the  proper 
chambers,  kitchen,  dimng^room  and  other  furniture,  buys  materials  for 
food  and  has  them  cooked,  employs  servants  for  cooking,  waiting  upon 
the  table,  taking  care  of  the  chambers  and  other  purposes,  and  pays 
such  servants  therefor;  who  assists  in  and  oversees  the  work  about  the 
house,  and  charges  the  boarders  a  stated  sum  per  month,  in  a  lump,  for 
the  entire  board  and  lodging  thus  furnished,  is  not  exempt  &om  execu- 
tion as  earnings  for  personal  services,  under  section  8074  of  the  Code. 

Appeal  froin  Lee  Circuit  Court. 

Thubsdat,  Ootobeb  5. 

This  is  a  proceeding  of  garnishment  upon  execution  from 
a  justice's  court.  D.  B.  and  Marianda  Smith  intervened  and 
claimed  that  the  amounts  garnished  were  exempt  as  personal 
earnings  within  ninety  days.  The  justice  rendered  judgment 
in  favor  of  plaintiJQF  against  the  garnishees.  Upon  appeal  the 
Circuit  Court  held  that  the  garnished  funds  were  exempt. 
The  plaintiff  appeals.     The  facts  are  stated  in  the  opinion. 
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Anderson  Bros,  and  J)avisy  for  appellant. 
D.  If.  Sprague^  for  appellees. 

Day,  J. — The  cause  was  tried  to  the  court,  and  the  facts 
were  found  as  follows: 

"1.  Plaintiff  recovered  a  judgment  against  defendants, 
about  the  27th  of  September,  1881,  for  the  sum  of  8100  and 
costs,  on  which  execution  issued  about  the  27th  of  October, 
1881,  and  Howard  Tucker,  George  Eix  and  Frank  Warren 
were  garnished,  and  upon  answer  by  Warren  that  he  owed 
defendant  for  board,  September,  1881,  $20;  October,  1881, 
$20;  and  by  Tucker  that  he  owed  for  October,  $34;  and  by 
Rix  that  he  owed  for  October,  $40 ;  a  judgment  was  rendered 
against  the  garnishees. 

"2.  That  D.  B.  Smith  is  the  husband  of  Marianda  Smith 
and  the  head  of  a  family. 

"3.  That  Marianda  Smith  keeps  a  private  boarding-house, 
and  had  twelve  boarders  at  the  time  said  three  above  named 
boarders  were  garnished,  who  paid  her  at  that  time  in  the 
aggregate  $244,  per  month. 

"4.  That  she  had  no  capital  in  the  begining,  but  borrowed 
$25,  and  used  her  ordinary  household  and  kitchen  furniture 
in  the  business. 

"5.  That  she  devoted  her  time  to  the  business,  and  her 
daughter  assisted  her,  and  besides  she  employs  a  cook,  a  cham- 
ber-maid, a  waiter  and  a  boy. 

"6.  That  all  the  money  due  from  the  boarders,  other  than 
those  garnished,  has  been  collected  and  paid  out  for  supplies 
purchased  on  credit. 

"7.  That  the  services  of  Marianda  Smith  are  worth  $100 
•per  month  in  said  business,  and  that  of  her  daughter  $30 
per  month,  and  that  they  both  devoted  their  time  and  services 
during  the  time  the  money  garnished  was  earned,  and  are 
both  members  of  the  family  of  D.  B.  Smith.  The  money 
due  plaintiff  is  not  for  supplies.'' 

The  court  found  as  a  matter  of  law  that  the  fund  garnished 
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was  exempt  from  execution,  for  that  it  was  the  personal  earn- 
ings  of  defendant  and  his  family  for  work,  labor  and  services 
performed  within  ninety  days  immediately  preceding  the 
garnishment.  The  judge  certified  that  the  caae  involves  the 
determination  of  a  question  of  law  upon  which  it  is  desira- 
ble to  have  the  opinion  of  this  court,  as  follows:  "Whether 
the  money  due  from  boarders  for  board  to  a  boarding-house 
keeper,  who  rents  a  house  for  such  business,  furnishes  for 
the  use  of  the  boarders  the  proper  chamber,  kitchen,  dining- 
room  and  otlifir  furniture,  buys  materials  for  food  and  has 
them  cooked,  employs  servants  for  cooking,  waiting  upon  the 
table,  taking  care  of  the  chambers,  and  other  purposes,  and 
pay&  such  servants  therefor;  who  assist  in  and  oversees  the 
work  about  the  house,  and  charges  the  boarders  a  stated  sum 
per  month,  in  a  lump,  for  the  entire  board  and  lodging  thus 
furnished,  is  exempt  from  execution  as  earnings  for  personal 
services  under  section  3074  of  the  Code  of  1873." 

Section  3074,  of  the  Code  is  as  follows: 

"The  earnings  of  said  debtor  for  his  personal  services,  or 
those  of  his  family  at  any  time  within  ninety  days  next  pre- 
ceding the  levy  are  also  exempt  from  execution  and  attach- 
ment." 

The  object  of  this  statute,  we  think,  is  to  exempt  the  earn- 
ings for  personal  service,  as  contradistinguished  from  the  in- 
come arising  from  a  business  involving  other  elements  of 
gain  than  the  piere  personal  services  of  those  conducting  it. 
It  is  evident  that  the  business  of  keeping  a  boarding-house 
involves  many  elements  of  profit,  aside  from  the  mere  per- 
sonal earnings  of  the  proprietor  and  of  his  family.  It  in- 
volves compensation  for  the  use  of  the  premises,  including 
their  value  and  location,  the  profits  upon  the  raw  material 
employed,  and  the  general  character  of  the  establishment. 
If  the  proprietor  of  such  a  boarding-house  could  hold  his 
personal  earnings  and  those  of  his  family  exempt  from  exe- 
cution whilst  employed  about  the  general  business,  no  reason 
can  be  assigned  why  the  proprietor  of  a  hotel,  or  a  bank,  or 
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of  a  mercantile  establishment  may  not  do  the  same.  In  all 
such  employments,  as  well  as  in  many  others  which  might 
be  named,  the  gross  income  may  be  made  up  very  largely  of 
the  personal  earnings  of  the  proprietor,  and  the  members  of 
his  family.  To  apply  the  exemption  of  the  statute  to  such 
cases,  would,  we  think,  extend  its  application  entirely  beyond 
what  was  intended  by  the  legislature. 

The  appellee  relies  upon  Brown  v.  Helardy  20  "Wis.,  326; 
and  Banks  v.  JSodenback,  54  Iowa,  695.  JSTeither  of  these 
cases  go  far  enough  to  exempt  the  fund  in  controversy  in  this 
case.  The  cases  of  Bubner  v.  Ghave,  5  Penn.  St.,  115,  and 
Smith  V.  BrookSj  49  Id.,  147,  have  some  bearing  upon  this 
question. 

The  court  erred  in  holding  the  fund  in  question  exempt. 

Revessbd. 


-5- _,  Babnes  v.  Babnes. 

^         1.  Divorce:  alimony  to  party  in  fault.    Alimony  is  rarely,  and  only 

nnder' peculiar  circumstances,  granted  to  the  party  in  fault,  even  when 
that  party  is  the  wife:  and,  in  this  case,  where  the  husband  was  in  fault 
he  being  about  fifty-eight  years  old,  able-bodied  and  able  to  support 
himself,  and  having  already  carried  away  from  the  homestead  about 
$400  worth  of  property,  it  was  error  to  grant  him  $300  alimony  and 
make  it  a  lien  on  the  homestead,  which  consisted  of  forty  acres  of  land 
bought  and  improved  with  the  wife*8  money,  held  in  her  name,  and 
worth  about  $1,600.  The  order  allowing  the  husband  $25  as  temporary 
alimony  to  pay  attorney's  fees  will  be  permitted  to  stand,  but  no  lien 
upon  the  homestead  will  be  allowed  therefor. 

Appeal  from  Lee  District  Court. 

Thursday,  October  6. 

The  plaintiff  commenced  an  action  for  divorce  from  his 
wife,  the  defendant,  on  the  ground  of  cruel  and  inhuman  treat- 
ment. The  defendant  denied  the  allegations  of  the  petition 
and  filed  a  cross-petition  claiming  a  divorce  from  the  plaint- 
iff on  the  ground  of  cruel  and  inhuman  treatment,  desertion 
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andhabitoal  drunkeaness.  Pending  the  trial  the  court  made 
an  order  that  the  defendant  pay  into  court  for  the  use  of  the 
plaintiff,  to  pay  his  attorney,  $25.  This  sum  was  not  paid. 
Upon  the  final  hearing  the  cc»urt  found  against  the  plaintiff 
on  his  petition,  and  in  favor  of  the  defendant  on  her  cross- 
petition,  and  that  she  is  entitled  to  a  divorce  from  the  plaintiffl 
The  court  further  found  that  the  plaintiff  is  entitled  to 
alimony  in  the  sum  of  three  hundred  dollars,  which  is  to  in- 
clude fifty  dollars  as  plaintiff's  attorney's  fees,  which  fifty  dol- 
lars includes  the  twenty-five  dollars  allowed  as  temporary 
alimony,  and  decreed  that  said  sum  of  three  hundred  dollars 
be  a  lien  upon  forty  acres  of  land  owned  by  the  defendant 
and  which  the  parties  occupied  as  a  homestead.  From  these 
orders  respecting  alimony  the  defendant  appeals. 

J.  F.  Smithy  for  appellant. 

F.  H.  Sample^  for  appellee. 

Dat,  J. — ^The  parties  were  married  in  Virginia  in  1851, 
where  they  resided  untill  1872,  when  ihey  removed  to  Lee 
county  Iowa.  They  brought  with  them  of  their  joint  means 
about  $385,  which  was  used  in  the  support  of  their  family. 
Prior  to  their  coming  to  this  State  the  defendant  inherited 
$1,800  from  the  estate  of  her  father,  with  a  part  of  which  the 
parties  purchased  forty  acres  of  land  upon  which  they  have 
since  resided  as  a  homestead,  paying  therefor  $1,400  and 
taking  the  title  in  the  wife's  name.  This  property  has  been 
somewhat  improved,  and  is  now  worth  about  $1,600. 

All  the  improvements  have  been  paid  for  with  the  wife's 
money,  with  the  exception  of  a  little  ditching  and  clearing 
the  property  of  weeds,  which  was  done  by  the  personal  labor 
of  the  plaintiff. 

The  plaintiff  is  in  the  habit  of  becoming  intoxicated.  In 
the  summer  of  1877,  the  plaintiff  refused  to  work  the  premi- 
ses, and  procured  employment  elsewhere. 

In  the  fall  of  that  year  the  plaintiff  left  the  defendant,  and 
has  not  lived  with  her  as  her  husband  since.     At  the  time 
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of  the  trial  the  plaintiff  was  about  fifty-eight  years  of  age, 
and  the  defendant  about  fifty-six.  The  plaintiff  is  an  able 
bodied  man,  and  when  sober,  is  industrious,  and  able  to  sup- 
port himself.  The  parties  have  several  children,  all  of  whom 
have  attained  their  majority,  exoept  one  daughter,  who  lives 
with  her  mother,  and  was  fourteen  years  of  age  at  the  time 
of  the  trial.  When  plaintiff  went  away  he  took  most  of  the 
personal  property  upon  the  place,  consisting  of  three  horses 
and  a  colt,  three  cows,  eight  head  of  hogs,  wagon,  plows,  and 
a  harrow,  of  the  value  of  about  $400. 

In  granting  the  plaintiff  permanent  alimony  under  the  cir- 
cumstances of  this  case  we  think  the  court  erred.  Alimony 
is  rarely  and  only  under  peculiar  circumstances  granted  to  the 
party  in  fault,  even  when  that  party  is  the  wife.  The  prop- 
erty out  of  which  alimony  was  allowed  in  this  case  was 
entirely  purchased  with  the  money  of  the  wife,  and  we  are 
satisfied  from  the  evidence  that  the  plaintiff  by  his  labor 
contributed  to  its  value  only  in  a  small  degree,  and  that 
contribution  arose  principally  out  of  the  proper  husbandry 
of  the  premises,  in  their  annual  cultivation. 

Whatever  permanant  improvements  were  placed  upon  the 
land  were  paid  for  out  of  the  wife's  money.  The  whole 
premises  are  now  worth  less  than  the  sum  which  the  defend- 
ant received  from  her  father's  estate.  The  defendant  has  no 
sons  who  owe  her  service,  and  has  a  daughter  dependent  upon 
her.  The  imposition  of  a  lien  of  $300  upon  the  homestead  in 
her  present  circumstances  would  certainly  embarrass  her, 
and  might  result  in  the  loss  of  her  homestead.  The  plaintiff, 
upon  the  other  hand,  if  He  remains  sober,  can  easily  provide 
for  his  own  support.  As  illustrative  of  the  general  rule  that 
permanent  alimony  will  not  be  awarded  the  party  in  fault, 
see  Shafer  v.  Shafer,  6  N.  W.  Rep.,  768.  The  order  allowing 
the  plaintiff  twenty-five  dollars  as  temporary  alimony  for  the 
payment  of  attorney's  fees  will  be  permitted  to  stand,  but  no 
lien  upon  the  homestead  will  be  allowed  therefor.  In  all 
other  respects  the  judgment  respecting  alimony  is. 

Revebsed. 
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Porter  v.  Dalhoff  &  Co.  et  al. 

1.  Venue:  action  for  spkcific  personal  property:  statutes  oon- 
STRtTBD.  An  action  for  specific  personal  property  may  be  bronght,  un- 
der section  3225  of  the  Code,  in  any  county  in  which  the  property  or 
some  part  thereof  is  situated;  and  when  such  an  action  was  dismissed 
as  to  the  defendant  residing  in  the  county  in  which  the  action  was  be- 
gun and  the  property  situated,  the  other  defendants,  who  resided  in  an- 
other county,  were  not  entitled  to  haTe  it  dismissed  as  to  them.  Section 
2587  of  the  Code,  does  not  apply  to  such  a  case,  but  only  to  actions 
purely  personal. 

Appeal  from  Decatur  District  Court. 

Thursday,  October  5. 

Plaintiff  commenced  this  action  in  detinue  to  recover  a 
stock  of  goods,  and  for  damages  for  the  unlawful  detention  of 
the  same.  E.  M.  Sylvester,  deputy  sheriff,  and  Dalhoff  & 
Co.  were  made  defendants,  and  it  appears  from  the  petition 
that  Sylvester  levied  an  execution  upon  the  goods,  in  a  case 
in  which  Dalhoff  &  Co.  were  plaintiffs  in  execution,  and  a 
partnership  named  Porter  &  Porter  were  defendants. 

The  defendants  appeared  and  Sylvester  demurred  to  the 
petition  on  the  ground  that  it  did  not  show  that  any  written 
notice  of  ownership  had  been  served  on  him  by  plaintiff  be- 
fore suit  brought,  and  on  the  further  ground  that  a  levy  upon 
the  goods  by  a  deputy  sheriff  did  not  make  him  liable  to  the 
action,  but  that,  if  there  was  any  liability,  it  was  against  the 
sheriff. 

The  first  ground  of  demurrer  was  confessed,  and  leave  was 
taken  to  amend  the  petition.  The  second  ground  of  demurrer 
was  sustained,  and  the  defendant  Sylvester  was  discharged. 

Thereupon,  the  defendants  Dalhoff  &  Co.,  moved  the  court 
for  a  change  of  the  place  of  trial  on  the  ground  that  they  had 
been  sued  in  the  wrong  county.  A  showing  was  made  that 
they  were  residents  of  Des  Moines  county.  The  motion  was 
overruled.     On  the  same  day  plaintiff  amended  his  petition 
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and  asked  that  the  cause  be  continued  for  service  upon  A.  J. 
Allen,  sheriff.  A  continuance  was  ordered  to  which  Dalhoff 
&  Co.  objected  and  excepted.  The  sheriff  answered  admit- 
ting tlie  service  of  a  written  notice  on  a  Saturday  evening 
and  averring  that  he  released  the  goods  to  the  plaintiff  on 
the  Monday  following.  He  also  averred  that  Dalhoff  &  Co. 
had  a  valid  judgment  upon  which  the  levy  of  execution  was 
made,  and  that  the  title  to  the  goods  was  in  Porter  &  Porter, 
and  they  were  subject  to  the  execution,  and  asking  for  the 
return  of  the  goods  to  him  and  for  possession  of  the  same. 

The  defendants,  Dalhoff  &  Co.,  averred  in  substance  the 
same  as  the  answer  of  the  sheriff. 

There  was  a  trial  by  jury  and  a  verdict  for  the  plaintiff, 
awarding  him  the  goods  and  damages  in  the  sum  of  $20.  It 
was  further  found  that  Allen,  the  sheriff,  returned  the  goods 
to  the  plaintiff  within  a  reasonable  time  after  the  service  of 
the  written  notice  on  him.  Thereupon,  the  court,  on  motion 
of  Allen,  discharged  him,  and  held  that  he  was  not  liable  in 
damages  and  costs.  The  i  defendants,  Dalhoff  &  Co.,  then 
moved  the  court  to  dismiss  the  action  as  to  them  and  allow 
them  compensation  for  attending  court  in  a  county  other 
than  their  residence.  The  ground  of  the  motion  was  that,  as 
they  were  sued  jointly  with  Allen  who  is  a  resident  of  Deca- 
tur county,  and  no  judgment  was  obtained  .against  Allen, 
there  could  be  no  judgment  against  them.  The  motion  was 
overruled  and  judgment  was  rendered  against  them  for  the 
damages  and  costs,  and  they  appeal. 

Hammacky  Howard  <&  Virgin^  for  appellants. 

JE.  W.  Ha%ketty  for  appellee. 

EoTHBooK,  J. — ^This  is  an  action  for  specific  personal  prop 
erty,  and  under  section  8225  of  the  Code  "it  may  be  brought 
in  any  county  in  which  the  property,  or  some  part  thereof, 
is  situated.''     The  venue  is  not  limited  to  the  county  of  the 
residence  of  the  defendant.     The  defendants  Dalhoff  &,  Co. 
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were  required  to  either  disclaiin  any  interest  or  claim  to  the 
property  or  defend  the  action  in  the  county  where  it  was 
situated.  They  were  not  entitled  to  a  change  of  the  place  of 
trial. 

By  their  answer  they  contested  the  ownership  and  right 
of  possession  of  the  property,  and  they  had  no  right  to  a  dis- 
missal after  verdict  against  them  because  Allen  was  released. 
Section  2587  of  the  Oode,  upon  which  appellants  rely,  has  no 
application  to  a  case  like  this.  That  section  refers  to  actions 
which  are  purely  personal. 

Afbismed. 


Bbown  y.  Davidson. 


1.  Habeas  CorpoB:  ooMxmcBKT  for  cortbhft  bt  insane  HOSprrAL 
viBiTiNa  BOARD.  A  8  no  poweris  conferred  upon  the  visiting  committee 
of  an  insane  hospital,  either  by  special  or  general  provision  of  the  Code, 
to  punish  for  a  contempt,  such  committee  cannot  exercise  such  power, 
and  the  plaintiff,  who  was  restrained  of  his  liberty  upon  the  order  of 
such  committee,  for  refusing  to  testify  before  it,  was  properly  discharged 
on  writ  of  habeas  corpus. 

Appeal  from  order  of  Judge  of  Henry  Circuit  Court, 

Thursday,  October  6. 

The  plaintiff  presented  to  the  Judge  of  Henry  Circuit 
Court  a  petition  for  a  writ  of  habeas  corpus^  alleging  that  he 
was  unlawfully  restrained  of  his  liberty  by  J.  E.  Davidson, 
sheriff  of  Henry  county,  in  the  county  jail  of  said  county. 
A  writ  of  Juzbeaa  corpus  was  duly  issued  to  said  sheriff  to 
which  he  made  return  and  answer  substantially  as  follows: 

"That  said  Brown  is  now  held  by  me  as  sheriff  of  Henry 
county,  Iowa,  by  virtue  of  a  writ  of  process  issued  and  di- 
rected by  the  visiting  committee  of  the  Iowa  Hospital  for 
the  Insane. 
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"That  the  writ  of  commitment  was  issued  and  served  on 
the  said  Brown  on  July  27th,  at  or  near  the  honrof  4  o'clock, 
P.  M.  of  said  day,  and  at  a  time  for  the  adjournment  of  said 
board  until  the  next  day,  and  said  board  did  adjourn  until  the 
next  day;  that  said  board,  or  visiting  committee,  was  in  ses- 
sion at  the  city  of  Mt.  Pleasant,  Iowa,  where  one  of  the  hos-* 
pitals  for  the  insane  of  Iowa  is  located;  that  the  said  board 
were  at  the  time  in  the  investigation  of  whether  the  inmates 
of  said  hospital  are  and  have  been  by  the  present  officers  of 
said  hospital  humanely  and  kindly  treated,  and  for  the  pur- 
pose to  correct  any  abuses  found  to  exist  at  and  in  said  hos- 
pital. 

"That  said  board,  or  visiting  committee,  had  been  advised 
that  said  Brown  before  mentioned  had  knowledge  and  pos- 
sesssed  facts  pertinent  to  and  touching  the  matters  under  in- 
vestigation by  said  board,  as  before  and  above  alleged. 

"That  for  said  purposes  aforesaid,  the  said  Brown  was,  July 
27,  1881,  duly  and  regularly  subpoenaed  to  be  in  attendance 
before  said  board  there  visiting  for  said  purposes,  and  to  there 
appear  forthwith;  that  said  Brown  failed  to  obey  said  sub- 
poena, whereupon  an  attachment  was  issued  by  said  committee 
for  said  Brown,  on  which  he  was  arrested  and  taken  before 
said  committee  to  testify,  as  aforesaid. 

"That  the  said  Brown  was  then  and  there  notified  of  the  pur- 
pose for  which  he  was  arrested  and  taken  before  said  commit- 
tee, and  was  asked  to  be  sworn  as  a  witness  to  testify  to  such 
facts  as  were  within  his  knowledge  touching  said  mattei*s  then  • 
under  investigation;  but  the  said  Brown  failed  and  willfully 
refused  to  be  sworn  or  testify  to  any  fact  within  his  knowledge 
touching  said  matters,  and,  giving  no  reason  or  excuse  there- 
for, he  was  by  said  committee  adjudged  in  contempt,  and  by 
said  committee  ordered  committed,  as  shown  by  the  warrant 
of  commitment,  which  was  duly  signed  by  the  committee.^' 

To  this  return  and  answer  the  plaintiff  demurred.  The  de- 
murrer was  sustained,  and  the  defendant  refusing  to  answer 
farther,  the  petitioner  was  discharged.  The  defendant  appeals. 
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Smith  McPherson^  Attorney-general^  for  appellant. 
2>.  P.  Stuhba^  for  appellee. 

Day,  J. — The  question  involved  in  this  case  pertains  to  the 
power  of  the  visiting  committee  provided  for  by  section  1435 
of  the  Code  to  punish  for  a  contempt.  This  section  provides 
for  a  visiting  committee  of  three,  one  of  whom  at  least  shall 
be  a  woman,  to  be  appointed  by  the  governor,  who  may  visit 
the  insane  asylum  of  the  State  at  their  discretion,  and,  upon 
such  visit,  go  through  the  wards  unaccompanied  by  any  officer 
of  the  institution,  with  power  to  send  for  persons  and  papers, 
and  to  examine  witnesses  on  oath,  to  ascertain  whether  any  of 
the  inmates  are  improperly  detained  in  the  hospital,  or  un- 
justly placed  there,  and  whether  the  inmates  are  humanely 
treated,  with  full  power  to  correct  any  abuses  found  to  exist. 
Section  3491  of  the  Code  confers  general  authority  upon  the 
courts  of  this  State,  and,  upon  any  judicial  officer  acting  in  the 
discharge  of  an  official  duty,  to  punish  for  contempts. 

Other  provision  of  the  statute  confers  upon  certain  officers 
not  judicial,  specific  power  to  punish  for  contempts.  See 
Code,  §  §  14, 16,  356,  2820,  3145,  and  3680. 

No  specific  power  is  conferred  upon  the  visiting  committee 
authorized  in  section  1435  of  the  Code  to  punish  for  a  con- 
tempt. Such  power  is  not  conferred  by  the  general  provisions 
of  section  3491,  for,  whilst  the  visiting  committee  may  exer- 
cise quasi  judicial  powers,  they  are  not  a  court  nor  judicial 
officers  acting  in  the  discharge  of  official  duty. 

As  no  power  is  conferred  upon  the  visiting  committee, 
either  by  specific  or  general  provision  of  the  Code,  to  punish 
for  a  contempt,  we  are  of  the  opinion  that  they  cannot  exer- 
cise such  power.  Upon  this  subject  see  Rutherford  ^,  Holmes^ 
66  N.  T.,  368;  Watson  v.  NeUon^  69  Id.,  636:  Noye^  v. 
Byxbeey  45  Conn.,  382. 

Affirmed. 
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Chattel  mortgage:  becovbrt  of  fbopertt  undeb.  One  who 
seeks  by  virtue  of  a  chattel  mortgage  to  recover  the  possession  of  prop- 
erty which  he  claims  is  covered  by  it,  most  rely  on  the  sUrength  ci  hLi 
0¥m  title  and  not  on  the  weakness  of  the  title  of  his  adversary. 

:  IN8UFFI0IBKT  DBBOBIPTION:  PAROL   EVIDENCE   TO  AID.     The 


description  of  the  property  in  the  mortgage  was  as  follows:  **All  and 
the  entire  crop  of  flax  and  wheat  and  other  grain  or  produce  raised  on 
the  east  half,  etc.,**  and  the  year  when  the  same  were  to  be  "raised," 
was  not  stated;  held  insufficient  to  pnt  defendants  iminqiuiy  as  to  crops, 
none  of  which  were  "raised,**  and  only  five  acr^  of  which  were  sown,  at 
the  time  of  the  execution  of  the  mortgage,  and  that  the  description  could 
not  be  aided  by  parol  testimony. 

Appeal  from  Hardin  District  Court. 

Thursday,  Octorer  5. 

The  defendant,  White,  commenced  an  action  to  foreclose  a 
mortgage  executed  to  liim  by  one  Griggs,  on  certain  real  es- 
tate. The  defendant,  Miller,  on  the  application  of  White, 
was  appointed  a  receiver  to  take  charge  of  certain  crops  grow- 
ing on  the  mortgaged  premises.  The  plaintiffs  intervened 
in  said  action,  claiming  they  were  entitled  to  the  possession  of 
said  crops  under  a  chattel  mortgage  executed  to  them.  The 
receiver  took  possession  of  the  crops  harvested,  sold  the  same, 
and  paid  the  net  proceeds  to  White.  From  the  order  ap- 
pointing the  receiver  there  was  an  appeal,  and  the  same  was 
reversed  by  this  court.  See  54  Iowa,  650.  The  object  of  this 
action  is  to  recover  the  value  of  the  crops  as  converted  by  the 
receiver.  The  court  held  the  plaintiffs  could  not  recover,  and 
they  appeal. 

J,  H.  ScaleSy  for  appellant. 

M.  W.  Anderson  and  H.  L.  Svff^  for  appellee- 
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Eggert  y.  White. 

Seevkrs,  Ch.  J. — I.  The  right  of  the  plaintiff  to  recover 
is  based  on  the  chattel  mortgage  executed  by  Griggs.  In  ad- 
1.  CHATTEL  dition  to  a  general  denial,  several  special  defenses 
reco^^ot  were  pleaded.  The  general  denial  put  in  issue 
property  on-  ^^^  sufficiency  of  the  mortgage.  If  the  plaintiffs 
did  not  have  a  valid  and  sufficient  mortgage  on  the  crops,, 
they  cannot  recover,  no  matter  whether  the  defendants  had 
any  title  or  right  thereto.  The  plaintiff  must  recover  on  the 
case  made  in  the  petition  and  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  the  defendants'  title.  If  the 
plaintiffs  are  not  entitled  to  recover,  the  defendants  are  liable 
to  the  true  owner  of  the  property.  It  is  said  by  counsel  for 
the  plaintiffs  that  the  defendants  are  trespassers,  and  there- 
fore not  in  a  position  to  question  the  validity  of  the  mort- 
gage. In  support  of  such  proposition  Harlem  v.  Lockwood^ 
37  Conn.,  500,  is  cited.  This  case  has  no  application  to  the 
Case  in  hand,  nor  does  it  support  the  proposition  stated  by 
counsel.  Unless  the  plaintiffs  were  the  owners,  or  in  posses- 
sion of  the  property,  they  cannot  say  the  defendants  were 
trespassers. 

II.     The  description  of  the  property  in  the  mortgage  is  as 
follows:  "All  and  the  entire  crop  of  flax  and  wheat  and  other 

2, jju.     grain  or  produce  raised  on  the  east  half,  etc." 

dwJSilSfon:  The  evidence  tended  to  show  the  grain  in  contro- 
Sec^^oaid.  versy  consisted  of  wheat  and  flax,  and  that  about 
five. acres  thereof  were  sown  at  the  time  the  mortgage  was 
executed.  The  mortgage  does  not  describe  or  refer  to  crops 
growing  at  the  time  it  was  executed,  but  to  crops  "raised." 
The  description  is  indefinite  and  uncertain  in  that  it  does  not 
appear  when  the  crops  were  "raised."  If,  however,  the  mort- 
gage can  be  said  to  describe  and  apply  to  growing  crops,  then 
the  description  is  insufficient,  because  the  year  the  same  are  to 
be  grown  is  not  stated.  Pennington  v.  JoneSy  57  Iowa,  37. 
The  plaintiff  sought  by  parol  to  identify  the  property  mort- 
gaged. It  is  said  it  has  been  held  this  may  be  done  when 
the  property  consists  of  horses  or  cattle.  Smith  v,  McLean^ 
Vol.  LIX— 30 
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24  Iowa,  322;  Yantv.  HcMrveyy  55  Iowa,  421.  Conceding 
the  role  to  be  as  claimed,  it  mast  of  necessity  hare  its  limits. 
For  instance,  if  the  property  was  described  as  a  white  horse 
and  there  were  no  other  marks  of  id^xtifioation,  it  most  be 
regarded  as  donbtfnl  whether  it  conld  be  shown  by  parol  the 
horse  mortgaged  was  black.  But  the  true  question  here  is 
whether  the  description  in  the  mortgage  was  sufficient  to  put 
the  defendants  on  an  inquiry.  If  it  was  not,  then  what  the 
parties  may  have  intended,  or  what  could  be  shown  by  parol, 
is  wholly  immateriaL  We  think  the  description  of  the  prop- 
erty was  inflnfflcient  to  put  the  defendants  on  inquiry. 

Affxbmxd. 


BOTLB  y.   WiLOOX  FT  AL. 


1.  Appeal:  fbox  justiob's  coubt:  AHouirr  nr  oovTBorfiBsr.  Where 
plaintiff  sned  in  jnsttoe^s  court  on  an  acoonnt  of  932.15»  but  admitted 
payments  to  the  amount  of  912,  and  the  defendants  for  answer  denied 
all  indebtedness  and  pleaded  payments  to  the  amount  of  929,  but  asked 
for  no  judgment,  hdd  that  detodants'  pleading  was  a  defense  simply, 
and  not  a  counter-claim;  that  the  amount  incontroyersy  was  not  greater 
than  the  amount  of  plaintiff's  claim,  to- wit,  920.15;  and  that  the  Cir- 
cuit Court  should  have  dismissed  the  case  on  appeal,  on  defendants* 
moti<m,  for  want  of  juri8diction«-4he  amount  in  controyersy  being  less 
than  925. 

Appeal  from  Hardin  Ci/rcuU  Court. 

TmiBSDAT,    OCTOBBB   5. 

Action  upon  an  account  brought  before  a  justice  of  the 
peace.  The  account  sued  on  was  for  $32.15,  but  the  plaint- 
iff admitted  payments  to  the  amount  of  $12.00  and  asked 
judgment  only  for  the  balance,  $20.15.  The  defendants  for 
answer  denied  all  indebtedness  and  pleaded  payments  to  the 
amount  of  $29.00.  This  plea  of  payments  they  called  a 
counter-claim.    The  plaintiff  recovered  judgment  before  the 
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justice  for  $3.70.  She  appealed  to  the  Circuit  Court,  and  re- 
covered  judgment  for  $20.16.  Before  the  trial  in  the  Circuit 
Court  the  defendant  moved  to  dismiss  on  the  ground  that 
the  amount  in  controversy  was  less  than  $26.00.  The  court 
overruled  the  motion,  and  from  the  order  overruling  the 
motion  the  defendants  appeal  to  this  court. 

Albrook  <&  Sardinj  for  appellant. 

JST.  Z.  Sufj  for  appellee. 

Adams,  J. — ^This  case  comes  to  us  upon  a  certificate  duly 
presenting  the  question  as  to  the  correctness  of  the  ruling  of 
the  court  upon  the  defendants'  motion  to  dismiss.  The  dif- 
ficulty appears  to  arise  solely  out  of  the  difference  in  views 
which  are  taken  of  the  defendants'  pleading.  The  plaintiff's 
view  seems  to  be  that  the  defendants  not  only  deny  that  there 
was  ever  anything  due  the  plaintiff  on  the  alleged  account, 
but  aver  that  there  is  due  from  her  to  them  the  sum  of  $29.00 
for  money  advanced  to  her  by  them.  But  we  do  not  think 
that  this  view  can  be  sustained.  It  is  true  that  the  payments 
pleaded  are  called  a  counter-claim.  But,  if  the  money  ad- 
vanced was  advanced  as  payments,  such  payments  become 
merely  a  matter  of  defense.  The  defendants  did  not  claim 
that  they  had  overpaid,  or  advanced  money  as  payments  by 
mistake,  nor  did  they  ask  for  any  judgment.  The  contro- 
versy between  the  parties  appears  to  be  this:  The  plaintiff  ad- 
mitted payments  to  the  amount  of  $12.00;  the  defendants 
claimed  payments  to  the  amount  of  $29.00.  The  amount  in 
controversy,  we  think,  was  not  greater  than  the  amount  of 
the  plaintiff's  claim,  $20.16,  and  it  follows  that  the  defend- 
ants' motion  to  dismiss  should  have  been  sustained. 

Reversed. 
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102  655I  State  v.  Blunt. 

^  *^^'  1.  Criminal  Law :  insooirDroT  op  distbtct  attobkbt.    If  it  were  ad- 

mitted to  be  true,  as  alleged,  that  on  the  trial  for  an  assault  with  intent 
to  commit  rape,  the  district  attorney  pointed  out  the  defendant  to  the 
prosecutrix  before  she  identified  him  as  the  person  who  made  the  assault 
nx>on  her,  this  court  is  not  prepared  to  say  that  such  misconduct  would 
be  sufficient  ground  for  reversing  the  judgment  of  conviction.  It  would 
weaken  the  testimony  of  the  prosecutrix  on  the  point  of  identification, 
but  of  that  the  jury  could  judge. 

2.  :  ALIBI :  TESTIMONY  TO  PBOVB.    The  court  instructed  the  juiy  aa 

follows:  *'It  is  recogni2ed  in  the  law  that  the  defense  of  alibi  is  one 
easily  manufactured,  and  jurors  are  generally  and  properly  advised  by 
the  courts  to  scan  the  proofs  of  an  alibi  with  care  and  caution;*'  held 
correct  in  law  and  properly  given  in  this  case. 

Appeal  from  Floyd  District  Court. 

Thitesday,  October  5. 

The  defendant  was  tried  in  the  court  below  under  an  in- 
dictment for  an  assault  with  intent  to  commit  a  rape,  and 
was  convicted.     He  appeals. 

J.  S.  Rooty  for  appellant. 

Smith  McPheraoriy  Aitomey-generaly  for  the  State. 

RoTHBOOK,  J. — I.  When  the  complainant  was  on  the 
stand  as  a  witness,  she  identified  the  defendant  as  the  person 
who  committed  the  assault  upon  her.  It  is  claimed  that  the 
judgment  should  be  reversed  because  the  district  attorney, 
before  the  witness,  answered  the  question  whether  she  could 
see  defendant  in  the  court  room,  pointed  him  out  to  her. 
Affidavits  have  been  submitted  on  both  sides  as  to  what  oc- 
cured  at  that  time,  and,  if  that  which  is  certified  by  the  court 
and  sworn  to  by  others  on  the  part  of  the  State  is  true,  there 
was  no  improper  action  by  the  district  attorney.  Even  if  he 
did  point  out  the  defendant  to  the  witness,  we  are  not  prepared 
to  say  that  the  judgment  should  be  reversed  for  that  reason. 
Of  course,  the  testimony  of  the  witness  as  to  the  identity  of 
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the  defendant  would  be  very  much  weakened  by  such  conduct 
on  the  part  of  the  prosecutor,  but  of  that  the  jury  could 
judge. 

II.  The  evidence,  which,  by  a  suspension  of  the  rule,  has 
been  submitted  to  us  upon  the  transcript,  is  somewhat  volum- 
inous. "We  have  read  and  examined  it  with  care,  and,  without 
detailing  the  facts  sworn  to  by  the  witnesses,  will  say  that  in 
our  opinion  there  is  no  escape  from  the  conclusion  that  the 
defendant  committed  an  outrageous  assault  upon  the  prosecu- 
trix. 

III.  The  defendant  relied  upon  an  alibi  as  his  defense. 
The  court,  in  its  instructions  to  the  jury,  after  properly  ex- 
plaining this  defense  and  the  rules  of  law  governing  it,  stated 
that:  "It  is  recognized  in  the  law  that  the  defense  of  alibi  is 
one  easily  manufactured,  and  jurors  are  generally  and  prop- 
erly advised  by  the  courts  to  scan  the  proofs  of  an  alibi  with 
care  and  caution."  It  is  urged  that  this  instruction  is  erro- 
neous. 

We  think  the  court  in  giving  the  caution  did  no  more 
than  was  proper.  That  the  proposition  is  correct  there  can 
be  no  doubt.  It  accords  with  the  observation  of  every  one 
of  experience  in  criminal  tribunals.  Besides,  there  can  be  no 
prejudice  in  cautioning  the  jury  to  closely  and  carefully  scan 
the  proof  in  every  case.  In  this  case,  in  the  very  same  con- 
nection, the  court  advised  the  jury  that  a  charge  of  this  crime 
is  one  easily  made,  hard  to  be  proved,  but  still  harder  to  be 
defended,  even  by  the  innocent,  and  they  should  not  "suffer 
their  indignant  feelings  to  control  or  influence  their  judg- 
ment when  considering  such  cases,  but  they  should  bring  to 
the  consideration  of  the  evidence  in  the  case  their  cool,  de- 
liberate, dispassionate  judgment  alone." 

Taking  these  instructions  together,  there  was  no  prejudice 
to  the  defendant  in  them.  They  do  not  state  incorrect  propo- 
sitions of  law,  and  have  no  tendency  to  show  any  bias  in  the 
learned  judge  who  tried  the  case,  either  for  or  against  the  de- 
fendant.    We  find  no  error  in  the  record. 

Affibmbd. 
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"      JOSEPH  M.  BECK.  f  J^^^' 

"      AUSTIN  ADAMS.  J 


I  r>9    471 

Statb  V.  Taxman.  l*^-^"** 

1.  Criminal  Law :  twice  nr  jeopardy  :  adjournhent  of  court  PBin>- 
nro  TBiAi*.  WhUe  itis  a  general  role  that  a  person  is  in  legal  jeopardy 
vben  he  is  pot  npon  trial  before  a  court  of  competent  jurisdiction,  upon  an 
indictment  or  information  which  is  sufficient  in  form  and  substance  to 
sustain  a  conTiction,  and  a  jury  has  been  impaneled  and  sworn,  yet  to 
this  general  rule  there  are  many  exceptions;  and  in  this  case,  being  a 
trial  fpr  forgery,  when,  after  all  the  evidence  had  been  introduced,  the 
presiding  judge  was  called  home  by  telegram  on  account  of  the  illness  of 
his  wife,  and  he  thereupon  adjourned  the  court  and  discharged  the  jury 
until  the  following  Friday,  and  on  the  following  Friday  he  by  telegram 
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ordered  the  conrt  to  be  finaUy  a(]|]oarDed,  and  on  the  next  Monday  his 
wife  died;  held  that  the  emergency  justified  the  adjournment  of  the 
court;  that  the  defendant  had  not  been  in  legal  jeopardy,  and  was  prop- 
erly put  on  trial  on  the  same  indictment  at  a  subsequent  term  of  the 
court 
2. :  fbactice:  cohhentsok  detehdant's  testimony.    Where 


the  defendant  offered  himself  as  a  witness  and  testified  on  his  own  be- 
half, it  was  not  a  violation  of  section  3636  of  the  Code  for  the  district  at- 
torney, in  his  argument  to  the  jury,  to  comment  on  the  fact  that  the  de- 
fendimt  had  testified  to  a  part  only  of  his  defense,  and  had  omitted  to 
testify  upon  other  material  facts  in  the  case  within  his  knowledge,  and 
to  urge  that  such  omission  should  be  considered  by  the  jury. 

Appeal  from  Adai/r  District  Caitrt. 
TuESiuY,  October  17, 

This  is  a  prosecution  under  an  indictment  for  the  crime  of 
uttering  a  forged  deed.  There  was  a  trial  by  jury  and  de- 
fendant was  convicted,  and  he  appeals. 

J.  W.  West  J  for  appellant. 

Smith  McPJiersouy  Attorney-general^  for  the  State. 

BoTHBooE,  J. — I.    The  defendant  was  put  upon  trial  at 
the  March  term,  1880.    After  all  the  evidence  had  been  in- 
troduced, the  presiding  judge  received  a  telegram 
law :  twice  In  from  his  home  at  Des  Moines,  to  the  eflFect  that 

leopardy:  ad-  ' 


i: 


wurt'pend-'   ^^^  ^'^^^  ^*^  ^^^^  *^^  asking  him  to  go  to  his 


*"«*^  home.    This  was  on  the  9th  day  of  March,  1880. 

The  court  was  adjourned  until  the  following  Friday,  and  the 
jury  were  discharged  until  that  time,  and  the  judge  went  to 
his  home.  On  Friday,  the  judge  by  a  telegram  ordered  the 
court  to  be  finally  adjourned,  and  on  the  Monday  following 
his  wife  died.  • 

At  the  March  term,  1881,  of  said  court,  the  defendant  was 
again  put  upon  trial  upon  the  indictment  He  filed  a  writ- 
ten plea  setting  out  the  facts,  and  alleging  that  legal  jeopardy 
had  attached  and  that  he  could  not  again  be  put  upon  trial 
upon  the  indictment    The  cause  was  submitted  to  a  jury 
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upon  this  issue,  and  a  verdict  was  found  to  the  efiect  that  the 
defendant  was  not  entitled  to  an  acquittal  upon  that  ground. 

It  is  provided  by  the  constitution  of  this  State  that  "no 
person  shall,  after  acquittal,  be  tried  for  the  same  offense." 
It  is  urged  that  the  facts  above  cited  amounted  in  law  to  an 
acquittal,  or,  what  is  the  same  thing,  being  once  in  jeopardy. 
"A  person  is  in  legal  jeopardy  when  he  is  put  upon  trial,  be- 
fore a  court  of  competent  jurisdiction,  upon  an  indictment  or 
information  which  is  sufficient  in  form  and  substance  to  sus- 
tain a  conviction,  and  a  jury  has  been  charged  with  his  de- 
liverance. And  a  jury  is  said  to  be  thus  charged  when  they 
have  been  impaneled  and  sworn."     Cooley's  Const.  Lim.,  325. 

While  this  is  the  general  rule,  there  are  many  exceptions 
to  it  in  the  common  law.  If,  by  any  overruling  necessity,  the 
jury  are  discharged  without  a  verdict,  as  from  the  sickness 
or  death  of  the  judge  holding  the  court,  or  of  a  juror,  or  the 
inability  of  the  jury  to  agree  on  a  verdict,  or  if  the  term  of 
the  court  as  fixed  by  law  comes  to  an  end  before  the  trial  is 
finished,  or  if  the  jury  are  discharged  with  the  consent  of  the 
defendant,  or  a  new  trial  be  granted,  the  defendant  may  again 
be  put  upon  trial  upon  the  same  indictment.  Most  of  these 
exceptions  are  provided  for  by  statute  in  this  State.  Code, 
§  §  4443-4;  4465-6-7-9.  And  in  Staie  v.  Redmwn,  17  Iowa, 
329,  it  was  held  that  when  a  verdict  is  insufficient  and  de- 
fective in  not  responding  to  the  indictment,  the  court  may 
set  it  aside  and  try  the  prisoner  again  on  the  same  indict- 
ment. In  the  State  v.  Calendiney  8  Iowa,  288,  when  the 
name  of  a  material  witness  upon  the  part  of  the  State  was  not 
indorsed  on  the  indictment,  he  not  having  been  before  the 
grand  jury,  and  objection  being  made  to  his  testimony,  the 
court  dismissed  the  indictment,  and  ordered  the  prisoner  to 
be  held  to  bail,  and  another  indictment  was  found,  it  was  held 
that  the  defendant  could  not  again  be  put  upon  trial.  In 
that  case  it  is  said  that  "it  is  not  at  all  times  within  the  dis- 
cretion of  the  court  to  stop  the  prosecution,  and  still  hold  the 
accused  to  answer  to  the  same  offense  on  a  future  charge. 
It  may  discharge  the  jury  under  peculiar  circumstances,  in 
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Gases  of  necessity,  as  upon  a  sadden  indisposition  of  a  wit- 
ness, a  juror,  or  the  court,  or  a  final  difference  of  opinion 
among  the  jurors;  for,  over  circumstances  of  this  nature* 
neither  the  court,  the  attorney  nor  the  parties,  have  any  con- 
troL"  An  examination  of  other  cases,  which  will  be  readily 
found  from  the  text  books,  will  show  that  the  rule  above 
stated  has  been  in  its  substance  approved  by  every  court 
where  this  matter  has  been  under  consideration. 

The  question  as  to  the  emergency  upon  which  the  court 
was  adjourned  in  this  case  was  tried  in  the  court  below,  and 
it  was  found  that  the  court  was  justified  in  making  the  ad- 
journment Of  course,  it  must  not  be  understood  that  the 
rule  requires  that  an  actual  necessity  should  exist  for  the 
discharge  of  the  jury.  If  that  were  to  be  the  test,  then,  in 
case  of  the  sickness  of  the  judge  or  a  juror,  the  defendant 
might  object  that  the  sickness  was  so  slight  as  not  to  ab- 
solutely require  that  the  trial  be  stopped.  Something  must 
be  left  to  the  discretion  of  the  court.  If  the  discretion  be 
not  abused,  the  defendant  has  no  cause  of  complaint. 

We  think  that  in  the  case  at  bar  the  discretion  of  the  judge 
in  determining  there  was  sufficient  cause  to  adjourn  the  term 
was  wisely  exercised.  To  hold  otherwise  would  be  to  establish 
a  rule  that  a  defendant  in  a  criminal  case  has  the  right  to  re- 
quire that  a  judge  shall  proceed  with  the  trial  while  his  wife 
is  dying  at  his  home.  The  law  makes  no  such  inhuman  re- 
quirements. A  judge  under  such  circumstances  would  be  as 
unfit  to  proceed  with  the  trial  of  a  case  as  he  would  be  if 
laboring  under  a  severe  fit  of  sickness.  If,  under  these  cir- 
cumstances, we  were  to  order  the  absolute  discharge  of  the 
defendant,  it  would  justly  strike  the  profession  as  an  act  not 
required  by,  but  subversive  of,  the  ends  of  public  justice. 

II.  Upon  the  final  trial  on  the  plea  of  not  guilty  the  de- 
fendant offered  himself  as  a  witness,  and  he  was  examined  as 
2. :prao-  to  certain  matters  material  to  his  defense.     The 

mentonde-     district  attorney   in  his   arsrument  to   the  jury 
fendant's  tea-  , 

timony.  commented  upon  the  fact  that  the  defendant  tes- 

tified to  a  part  only  of  his  defense,  and  omitted  to  testify 
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upon  Other  material  facts  in  the  case  within  his  knowledge, 
and  urged  that  such  omission  should  be  considered  by  the 
jury. 

It  is  contended  that  because  of  this  conduct  of  the  district 
attorney  the  judgment  should  be  reversed.  Section  3636  of 
Miller^s  Oode  provides  that  defendants  in  criminal  proceed- 
ings shaU  be  competent  witnesses  in  their  own  behalf,  but,  if 
a  defendant  should  elect  not  to  become  a  witness,  that  fact 
shall  not  have  any  weight  against  him  on  the  trial,  and  shall 
not  be  referred  to  by  counsel  for  the  State,  and  if  counsel 
should  do  so,  defendant  shall  be  entitled  to  a  new  trial. 

It  is  conceded  that  it  was  the  right  of  the  district  attor- 
ney to  comment  on  such  testimony  as  the  defendant  gave, 
but  it  is  urged  that  he  had  no  right  to  comment  upon  the 
defendant's  failure  to  testify  as  to  matters  regarding  which 
he  preferred  to  keep  his  mouth  closed. 

The  exemption  from  unfavorable  comment  extends  only  to 
such  defendants  as  choose  not  to  avail  themselves  of  the  privi- 
lege of  testifying  in  their  own  behalf.  Here  the  defendant 
put  himself  upon  the  stand  as  a  witness,  and  we  can  see  no 
reason  why  the  counsel  for  the  State  should  not  comment  on 
his  testimony  as  fully  as  on  that  of  any  other  witness.  By 
putting  himself  upon  the  stand  and  testifying  to  material 
faults  in  his  defense,  the  defendant  waived  the  protection 
which  the  statute  accords  to  him.     See  Oooley's  Oonst  Lim., 

817  and  note. 

Affibmbd. 
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Woods  v.  Ha.viland  et  al. 

1.  Exeoution  from  Justice's  Ck>art:  limit  as  to  tiicr  of  issuing: 
STATUTE  CONSTRUED.  Where  a  judgment  was  rendered  in  a  justice's 
court  in  December,  1868,  less  than  five  years  prior  to  the  taking  effect 
of  the  Code  of  1873,  and  execution  was  issued  thereon  in  1877,  held 
that  the  execution  was  properly  issued  and  was  valid;  for,  although  seo^ 
tion  3911  of  the  Revision,  which  was  in  force  when  the  judgment  was 
rendered,  provided  that  in  such  cases  execution  should  not  issue  after 
five  years  from  the  entry  of  the  judgment,  yet,  as  the  five  years  had  not 
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elapsed  when  section  3569  of  the  Code  took  effect,  that  section  became  j 

the  law  applicable  to  the  case,  and  extended  the  time  for  the  issuance 
of  the  execution  to  ten  years  after  the  date  of  the  judgment. 


1 


Appeal  from,  Ma/raJuill  District  Court. 

Tuesday,  October  17.  i 

AonoN  IN  EQUITY.  Docree  for  the  plaintiff  and  defendants 
appeal. 

Securs  <b  StonSy  for  appellant. 

Brown  <&  Ga/mey^  for  appellee. 

Seevees,  Ch.  J. — ^This  cause  was  submitted  to  the  District 
Court,  and  is  submitted  to  this  court  on  an  agreed  statement 
of  facts.  On  the  4th  day  of  December,  1868,  a  judgment 
was  rendered  by  a  justice  of  the  peace  against  L.  E.  B.  Holt 
et  al.,  and  an  execution  was  issued  thereon  in  1877,  under 
and  by  virtue  of  which  the  plaintiff  was  garnished  as  the 
supposed  debtor  of  the  execution  debtors.  It  is  agreed  by 
counsel,  if  the  execution  was  invalid,  judgment  should  be  ren- 
dered for  the  plaintiff,  but,  if  valid,  the  defendants  were  en- 
titled to  judgment.  The  District  Court  found  the  execution 
was  invalid  and  rendered  judgment  accordingly. 

The  Revision  was  in  force  when  the  judgment  was  ren- 
dered, and  it  is  therein  provided  that  executions  for  the  en- 
forcement of  judgments  rendered  by  a  justice  of  the  peace 
may  be  issued  "at  any  time  within  five  years  from  the  entry 
of  the  judgment,  but  not  afterward.'*     Rev.  §  3911. 
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The  Code  took  effect  in  September,  1873.  At  that  time, 
the  time  within  which  an  execution  could  issue  under  the 
Eevision,  had  not  expired.  Section  3569  of  the  Code  ex- 
tends the  time  for  issuing  executions  on  judgments  rendered 
by  a  justice  of  the  peace  to  ten  years  from  the  rendition  of 
the  judgment.  When  the  execution  in  question  was  issued, 
the  right  to  do  so  under  the  Code  existed,  but  was  barred 
under  the  Eevision.  The  statutes  above  referred  to  partake 
and  are  in  the  nature  of  statutes  of  limitation.  It  may  be 
safely  stated,  we  think,  that  such  statutes  relate  to  the  remedy, 
and,  unless  it  is  otherwise  provided,  the  new  statute  will  or- 
dinarily apply  to  existing  causes  of  action.  Higgins  v.  Men- 
denhaUy  42  Iowa,  676;  Brodt  v.  BohkoTy  48  Id.,  36;  Smith 
V.  Momson^  22  Pick.,  430;  Pleasants  et  al.  v.  Bohner^  17 
"Wis.,  695;  Winston  v.  McCormack^  1  Ind.,  66;  Cfilman  v. 
OvUs,  28  N.  H.,  376. 

The  question,  then,  is,  whether  there  is  a  statute  which  con- 
trols the  operation  of  section  3669  of  the  Code,  so  that  the 
provisions  thereof  do  not  apply  to  judgments  rendered  under 
the  Revision. 

It  is  provided  by  statute:  "All  public  and  general  statutes 
passed  prior  to  the  present  session  of  the  General  Assembly, 
and  all  public  and  special  acts,  the  subjects  whereof  are  re- 
vised in  this  Code,  or  repugnant  to  the  provisions  thereof,  are 
hereby  repealed,  subject  to  the  limitations  and  with  the  excep- 
tions herein  expressed.  This  repeal  of  existing  statutes 
shall  not  affect  any  act  done,  any  right  accruing,  or  which 
has  accrued  or  been  established,"     *    * .     Code  §  §  47,  60. 

The  statutory  provisions  contained  in  the  Eevision  in  rela- 
tion to  the  issuance  of  executions  on  judgments  rendered  by 
a  justice  of  the  peace  are  of  a  general  and  public  nature,  and 
were  revised  by  the  Code,  and,  therefore,  repealed  thereby,  un- 
less a  right  was  accruing,  or  had  accrued,  thereunder.  We 
have,  then,  to  inquire,  what  is  the  extent  or  character  of  the 
right  thus  preserved. 

It  is  quite  clear  that  an  accruing  or  accrued  vested  right 
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18  within  the  statute.  But  such  a  right  cannot  be  constitu- 
tionally abrogated  or  substantially  affected  by  the  General 
Assembly.  It  is  therefore  diflScult  to  say  it  is  such  only  that 
is  preserved  from  the  operation  of  the  repealing  statute  en- 
acted  as  a  part  of  the  Code.  No  such  provision  ^as  required 
to  protect  a  vested  or  contract  right. 

To  us  it  seems  clear  that  the  accruing  and  accrued  rights 
are  and  must  be'  of  the  same  character.  There  is  no  other 
distinction  made  by  the  statute  except  that  one  has  accrued 
and  the  other  is  accruing.  The  statute  takes  effect  upon  both, 
and  both  are  preserved  to  the  party  entitled  thereto.  This 
being  so,  we  will  suppose  the  five  years  had  expired,  during 
which  an  execution  could  issue  under  the  Sevision,  when  the 
Code  took  effect.  No  execution  could  issue  under  the  Code, 
because  the  right  was  barred  when  it  took  effect.  The  right, 
therefore,  had  accrued.  But  if  such  right  was  simply  accru- 
ing, it  was  not  affected  by  the  repeal  of  the  prior  statutes,  but 
as  such  right  related  to  the  remedy  only,  and  was  existing 
when  the  Code  took  effect,  the  time  within  which  an  execu- 
tion could  be  issued  was  thereby  extended  to  the  period  of 
ten  years  from  the  rendition  of  the  judgment.  It  seems  to 
us  there  is  no  escape  from  this  conclusion,  and  we  think  it  has 
been  substantially  so  held  in  Du  Boise,  McGovem  c&  Co.  v. 
Bloom,  88  Iowa,  512,  and  McDonald  v.  Jackson,  66  Id.,  87. 

The  facts  in  Gray  v.  Htf,  80  Id.,  196,  are  like  those  in 
the  case  before  us.  The  decision,  however,  was  placed  on 
other  grounds.  The  point  under  consideration  does  not  seem 
to  have  been  made  by  counsel,  at  least  it  is  not  alluded  to  by 
the  court.  The  right  in  Schmidt  v.  Holtz,  44  Iowa,  446, 
was  held  to  be  a  '^substantial  right  which  became  a  part  of 
the  contract."  This  is  not  claimed  in  the  present  case.  Be- 
ing of  the  opinion  the  execution  was  properly  issued  and  was 
valid,  the  judgment  must  be 
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State  v.  Lillabd. 

1 .  Indiotment :  labckitt.  An  indictment  for  larceny  was  as  follawB :  '  'The 

giand  joiy  of  the  county  of  Decatur,  in  the  name,  and  by  the  authority 
of  the  State  of  Iowa,  accuse  the  defendant,  D.  P.  lillard,  of  the  crime 
of  larceny,  committed  as  follows:  The  said  defendant,  D.  P.  liUard,  on 
the  ninth  day  of  September,  1879,  in  the  county  aforesaid,  one  mare,'* 
ekC'-held  good  as  against  the  objection  Uiat  it  did  not  charge  that  any 
crime  was  committed  in  the  State  of  Iowa. 

2.  Larceny :  byidencb  considbbbd.    Upon  consideration  of  the  evidence 

in  this  case,  it  was  held  sufficient  to  support  the  verdict  of  guilty. 

9w :  TBNUK.    in  an  indictment  for  larceny  the  venue  may  be  laid  in 

any  county  in  which  the  thief  was  possessed  of  the  stolen  goods. 

Ajppeal  from  Decatur  Circuit  Court. 

Tuesday,  Ootobeb,  17. 

The  defendant  was  convicted  of  the  larceny  of  a  mare  and 
sentenced  to  the  penitentiary  for  one  year.     He  appeals. 

Ha/rvey  c&  Young ^  for  appellant. 

Smith  McPheraoriy  Attorney-general^  for  the  State. 

Day,  J. — I.  It  is  nrged  that  the  indictment  does  not 
charge  that  any  crime  was  committed  in  the  State  of  Iowa.  The 
L  iNMCT-  indictment  is  in  the  following  form:  "The  Grand 
oeny.  "  Jnry  of  J;he  connty  of  Decatur,  in  the  name,  and 

by  the  authority  of  the  State  of  Iowa,  accuse  the  defendant, 
D.  P.  Lillard  of  the  crime  of  larceny  committed  as  follows: 
The  said  defendant,  D.  P.  Lillard,  on  the  9th  day  of  September, 
1879,  in  the  county  aforesaid  one  mare,"  etc.  This  indiot- 
ment is  exactly  in  the  language  of  section  4297  of  the 
Code,  with  the  exception  that  the  word  aforesaid  is  used  in- 
stead of  the  words  as  aforesaid.  It  is  urged  by  appellant 
that  this  variance  is  material,  and  that  because  of  it  there  is 
no  statement  that  Decatur  county  is  in  the  State  of  Iowa.  In 
our  opinion  this  position  is  not  tenable.    That  this  indictment 
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would  have  been  good,  under  section  4651  of  the  Revision,  see 
Suite  V.  Winstrand^  87  Iowa,  110.  There  is  no  material  dif- 
ference between  section  4651  of  the  Revision  and  4297  of  the 
Code  of  1873. 

II.  It  is  claimed  that  the  evidence  does  not  support  the 
verdict.  The  animal  in  question  was  owned  by  one  D.  M. 
2.  u^BCENY :    Chase.     The  evidence  clearly  shows  that  she  was 

evidence  con-      .   ^  ax.  •  x-l  j 

sidered.  stolen.     She  was  running  on  the  range,  and  was 

last  seen  by  the  owner  near  the  line  between  Clarke  and  De- 
catur counties,  on  the  4th  day  of  September,  1879.  The  owner 
missed  her  on  the  9th  day  of  September.  Before  noon  on 
the  5  th  day  of  September,  the  defendant  came  to  the  livery 
stable  of  J.  L.  Brown,  in  Osceola,  Clarke  county,  riding  a 
horse  and  leading  the  mare  in  question.  He  fed  the  horses 
at  Brown's  stable,  and  about  four  o'clock  of  the  same  day  he 
proposed  to  trade  the  mare  to  Brown,  and  told  him  he  had 
worked  her  once.  Brown  traded  for  the  mare.  About  the 
28th  of  September,  the  defendant  came  back  and  traded  for  the 
mare  and  took  her  away.  The  defendant  resided  about  two 
miles  from  Chase  and  knew  the  mare.  On  the  9th  day  of 
September,  when  Chase  missed  the  mare,  the  defendant  told 
him  that  he  had  seen  the  mare  but  twice,  but  would  know  her, 
and  that  he  knew  nothing  about  her.  The  defendant  said  he 
would  help  hunt  the  mare.  In  about  a  month  Chase  learned 
that  the  mare  was  at  Gardener's,  in  Clarke  county,  and  went  to 
the  defendant  and  described  the  mare  to  Jiim.  He  then  said 
the  mare  was  at  Gardener's,  and  took  his  team  and  went  with 
Chase  to  Gardener's  and  showed  him  the  mare.  On  the  way 
up  to  Gardener's  the  defendant  said  he  had  had  the  mare  and 
that  he  came  honestly  by  her:  that  he  had  bought  the  mare 
from  a  man  that  stopped  at  Daniel's  place  to  water,  who  said 
he  was  going  to  Garden  Grove  to  sell  her.  These  circumstan- 
ces fuUy  sustain  the  verdict. 

The  defendant  knew  the  mare.  He  had  her  in  his  posses- 
sion and  traded  her  off  the  day  after  she  was  stolen,  saying  he 
had  worked  her.     A  few  days  after,  he  denied  knowing  any- 
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thing  about  her,  and  afterward  admitted  that  he  had  had  her  in 
his  possession  and  claimed  that  he  bought  her  of  a  stranger. 
No  explanation  of  these  circumstances  is  offered.  They  point 
to  the  defendant  as  the  guilty  party,  and  in  the  absence  of  ex- 
planation warrant  his  conviction. 

III.  The  point  mainly  relied  upon  is,  that  there  is  no 
proof  that  the  larceny  was  committed  in  Decatur  county.  The 
\- —  •  ^®°"  mare,  when  last  seen  before  the  larceny,  was  on  the 
prarie,  in  Clarke  county,  about  three  fourths  of  a  mile  from 
the  Decatur  county  line.  The  evidence  shows  that  the  de- 
fendant lived  in  Decatur  county,  and  that  he  admitted  that  he 
had  had  the  mare  there  at  his  place.  In  an  indictment  for 
larceny  the  venue  may  be  laid  in  any  county  in  which  the 
thief  was  possessed  of  the  stolen  goods.  1  Wharton  Criminal 
Law,  §  284;  2  Id.,  §  1815. 

The  record  discloses  no  error. 

Affibmed. 


MOBGAN  ET  AL  V.   MiLLEB. 
1.  Highway:  ESTABLISHMENT  of:  REPOKT  OF  COMMISSIONER  against:         i  59    48II 

INJUNCTION.    Where,  under  section  832  of  the  Revision,  the commis-      1  W,38g| 
doner  appointed  to  examine  and  report  upon  the  establishment  of  a         92  125 
highway  reported  against  it  heldf  that  the  board  of  supervisors  had  no        '^  ^i 
further  jurisdiction  of  the  matter,  and  that  their  action  in  attempting  to         97  ^ 
estabhsh  the  road  was  void:  also,  that  where,  as  in  this  case,  there  was 
a  threatened  invasion  of  the  rights  of  plaintiffs  by  the  road  supervisor 
in  opening  the  pretended  road,  plaintiffis  might  anticipate  the  injury  and 
prevent  it  by  injunction. 

Appml  from,  ]l£a/r%haLl  CinyuAt  Cov/rt. 

Tuesday,  Ootobbb  17. 

AonoN  for  an  injunction  to  restrain  the  defendant,  as  road 
snpervisor,  from  opening  an  alleged  county  road.     An  in- 
VoL.  LIX— 81 
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junction  was  granted  in  favor  of  one  of  the  plaintiffs,  B.  F.  0. 
Everist,  and  on  final  hearing  was  made  perpetual.  The  de- 
fendant appeals. 

J.  M.  Pa/rJceTj  for  appellant. 

Henderson  <&  Carney^  for  appellee. 

Adahs,  J — The  county  road  in  question  was  declared  es- 
tablished in  January,  1868.  The  appellee  insists,  however, 
that  it  was  not  in  fact  established,  because  the  commissioner 
appointed  to  examine  and  report  upon  the  same  reported 
against  it  He  insists  that  under  the  statute  the  board  had 
no  further  jurisdiction  of  the  matter,  and  that  their  action  in 
attempting  to  establish  the  road  was  voidi 

It  appears  to  us  that  the  plaintiff's  position  in  this  respect 
is  correct.  The  statute  then  in  force  provided  that,  where  the 
commissioner  appointed  to  examine  and  report  upon  a  road 
reports  against  the  road,  no  further  proceedings  shall  be  had 
thereon.  Rev.,  §  832.  A  report  against  the  road  was  made 
a  final  determination.  The  application  was  no  longer  pend- 
ing. 

The  appellant  insists,  however,  that  the  appellee  is  not  en- 
titled to  an  injunction,  because  it  does  not  appear  that  there 
has  been  any  threatened  invasion  of  his  rights,  and,  even  if 
there  had  been,  an  action  for  w  injunction  would  not  lie. 

As  to  the  threatened  invasion,  we  have  to  say  that  we  think 
it  is  clearly  enough  shown  by  the  evidence,  taken  in  connec- 
tion with  the  answer.  The  appellant  in  his  answer  avers  in 
substance  that  he  was  ordered  by  the  board  of  supervisors  to 
work  the  road,  and  that  he  has  a  right  to  do  so,  because  the 
same  is  a  legally  established  road.  The  evidence  shows  that 
two  of  the  appellee's  co-plaintiffs  were  notified  by  the  appel- 
lant to  remove  their  fences;  which  notice  could  have  been 
given  only  with  the  view  of  opening  the  road.  We  think 
that  the  appellee  had  reasonable  ground  to  believe  that  the 
appellant,  unless  joined,  would  open  the  road. 
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Upon  the  question  as  to  whether  an  action  for  an  injunc- 
tion will  lie,  even  if  the  threats  are  shown,  it  is  contended  by 
the  appellant  that  the  case  does  not  differ  from  an  ordinary 
threatened  trespass,  and  especially  if  there  is  in  fact  no  road. 
But  it  appears  to  us  that  it  does. 

The  defendant  is  a  public  officer,  and  is  ordered  by  the 
board  of  supervisors  to  open  the  road  as  an  official  act.  Cer- 
tain action  has  been  had  by  the  board  and  spread  upon  the 
record,  by  reason  of  which  the  board  and  the  defendant  claim 
the  right  to  open  the  road.  Under  the  circumstances,  we 
think  the  appellee  is  not  bound  to  wait  until  his  fences  have 
been  thrown  down  and  his  fields  thrown  open  and  a  right  of 
action  has  accrued  to  him  at  law.  It  is  his  right  to  have  de- 
termined in  advance  whether  the  pretenses  of  the  appellant 
and  the  board  of  supervisors  have  any  valid  foundation,  in 
.  ord^  that  he  may  govern  himself  accordingly.  We  think 
that  the  decree  of  the  Circuit  Court  is  correct 

Affibbisd. 


Clay  v.  Richabdsok  et  ux. 

60    483 

1.  Hom6ftead:ufouicBBAKCBOF.   Where  the  plaintiff  sought  to  enforce     122  me 
a  lien  against  defendant's  homestead,  based  upon  a  parol  agreement  of      ^'  483* 
the  wife,  who  held  the  legal  title,  to  execute  a  mortgage  on  the  property,      ^j^    ^ 
held  that  the  petition  was  properly  dismissed,  since,  under  Code,  section 
1990,  no  incumbrance  of  the  homestead  is  of  any  validity  unless  it  be 
based  upon  a  written  instrument  signed  by  both  husband  and  wife. 

Appeal  from  Ha/rdm  Ci/romt  Covrt. 

Tuesday,  Ootobeb  17. 

AcmoH  in  chancery  to  enforce  the  specific  performance  of 
an  oral  contract  to  execute  a  mortgage  upon  defendants' 
homestead  in  security  for  money  loaned  them  by  plaintiff. 
Upon  answer  of  defendants,  the  bill  was  dismissed  on  motion. 
Plaintiff  appeals. 
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Tom  H.  MUneVy  for  appellant. 
S.  M.  Wecuoer^  for  appellee. 

Beok,  J. — It  is  alleged  in  the  petition  that  defendants  who, 
are  husband  and  wife,  own  a  homestead  of  the  valne  of  $2,000, 
which  was  sold  upon  a  special  execution  issued  upon  a  decree 
subjecting  it  to  debts  of  the  husband.  The  title  of  the  home- 
stead, the  petition  shows,  is  in  the  wife,  who  borrowed  of 
plaintiff  $596  to  redeem  the  property  from  the  sale  on  execu- 
tion, undertaking  orally,  with  her  husband,  to  execute  a 
mortgage  upon  the  homestead  securing  the  money  borrowed, 
which  they  have  failed  and  refused  to  do.  The  petition  prays 
that  defendants  be  required  to  specifically  perform  their 
agreement  to  execute  the  mortgage,  and,  in  case  they  fail 
to  do  so,  that  judgment  be  rendered  for  the  amount  borrowed 
of  plaintiff  with  interest,  and  that  it  be  a  lien  upon  the 
homestead.  The  defendants  deny  that  the  money  was  borrowed 
to  redeem  the  homestead  from  the  execution  sale,  and  also 
deny  the  allegations  of  the  petition  setting  up  the  agreement 
of  defendant  to  execute  a  mortgage  on  the  property. 

After  the  answer  was  filed,  defendants  moved  the  court  to 
dismiss  plaintiff's  petition  on  the  ground,  substantially,  that 
it  presented  no  facts  entitling  plaintiffs  to  equitable  relief. 
The  motion  was  correctly  sustained. 

The  petition  seeks  to  enforce  a  lien  against  defendant's 
homestead  based  upon  a  parol  agreement  to  execute  a  mort- 
gage upon  the  property.  But  an  incumbrance  of  the  home- 
stead is  of  no  validity  unless  it  be  based  upon  a  written  in- 
strument signed  by  both  husband  and  wife.  Code,  §  1990. 
Clark  V,  Evarta^  46  Iowa,  248 ;  Bamett  v.  Mendenhall^  42 
Iowa,  296.  The  petition  upon  its  face  shows  that  plaintiff 
is  not  entitled  to  equitable  relief.  The  Circuit  Court  rightly 
dismissed  it. 

joJPFISlCED. 
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Obrbo  Gordo  Coitntt  v.  Wbioht  CouNrr. 

1.  Praotioe  in  Supreme  Court:  motion  to  dibmiss  appeal.  The 

appellant  haying  in  this  case  shown  by  affidavit  that  the  grounds  on 
which  was  based  a  motion  to  dismiss  the  appeal  are  not  tnie,  held  that 
the  motion  most  be  onrerroled. 

2.  Jurisdiction:  bxglusiyxih  oibouit  coubt:  Acnon  for  support 

OF  non-resident  pauper.  Under  section  1359  of  the  Code,  the  Cir- 
cnit  Court  has  exdosive  jurisdiction  of  proceedings  by  one  county  against 
anoth^  to  recover  for  money  eiipended  in  support  of  a  pauper  whose 
legal  residence  was  in  the  latter  oouniy. 
3. :  PEACTicE  IN  SUPREME  COURT.  Consent  of  parties  cannot  con- 
fer jurisdiction  over  the  sulject-matter  of  an  action;  and  the  objection 
that  the  court  below  had  no  jurisdiction  may  be  raised  for  the  first  time 
in  this  court. 

Appeal  from  Frcmklin  District  Cowrt. 

Tuesday,  October  17. 

The  plaintiff,  claiming  it  bad  furnished  support  to  a  poor 
person  who  had  a  legal  settlement  in  the  defendant  county, 
commenced  this  proceeding  to  recover  the  amount  thus  ex- 
pended. Trial  by  jury,  verdict  and  judgment  for  the  plaint- 
iff.   The  defendant  appeals. 

NagU  <&  WebeTy  for  appellant. 

Kellamy  King  <&  Henlyy  for  appellee. 

Servers,  Oh.  J. — The  motion  to  dismiss  the  appeal  must 
be  overruled,  because  the  appellant  shows  by  an  affidavit  the 
LPBAoncain  ground  upon  which  the  motion  is  based  is  not 
Surt™motion  true.  This  is  a  special  proceeding  commenced  In 
pf^  ^^"  the  Circuit  Court  of  Wright  county,  under  and 
in  the  manner  provided  in  section  1359  of  the  Code.  The 
plaintiff  moved  the  court  to  change  the  place  of  trial,  on  the 
ground  that  Wright  county  was  defendant  in  the  action.  The 
motion  was  sustained,  and,  by  consent  of  the  parties,  the  case 
was  sent  to  the  District  Court  of  Hardin  county. 
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That  the  Circuit  Court,  under  sectiou  1359  of  the  Code,  had 
2.  jtTRisDic-  exclusive  jurisdiction  of  the  subject-matter  must, 
siVeln  circuit  we  think,  be  conceded.  This  being  so,  it  follows 
for  support  of  of  couTse  the  District  Court  did  not  have  juris- 

non-resldent      ,..  ,— ,.  ..  ,,  i*. 

pauper.  dictiou,     Tlus  pomt  IS  now  urged  by  counsel  for 

the  appellant  for  the  first  time,  and  it  is  insisted,  as  the  Dis- 
trict Court  had  no  jurisdiction,  its  judgment  must  be  set 
aside. 

It  is  undoubtedly  true  that  consent  of  the  parties  cannot 

give  a  court  jurisdiction  over  the  subject-matter  of  an  action. 

Walters  v.  The  Steamboat  Mollie  DozieVy  24 

\\^^m^'  Iowa,  192;  Walker  v.  Kynett,  82  Id.,  624.    The 

preme  court  --77  ^77 

case  first  cited  also  holds  the  jurisdictional  ques- 
tion may  be  raised  for  the  first  time  in  the  Supreme  Court; 
and  in  Groves  v.  Richmond  et  al.y  53  Id.,  570,  this  court  on 
its  own  motion  took  notice  of  and  determined  such  question. 
It  therefore  follows,  the  judgment  of  the  District  Court  must 
be  reversed,  although  we  find  no  error  other  than  that  above 
stated  in  the  record.  The  cause  will  be  remanded  to  the  Cir- 
cuit Court  of  Wright  county  where  the  error  first  occurred. 
Ferguson  v.  Dcms  County ^  61  Id.,  220. 
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TOBK  V.   FeBNEB,   Adm'b  |"^~487 

jdllO  5Qe 

1.  Husband  and  Wife:  AHTB-mirTiAL  contbact  avoided  bt  wife's  50    457 

DELiNQUBKCT.    Where  a  woman  brought  an  action  against  the  admin-  ^37    aoo 

istrator  of  her  deceased  husband  to  reoorer  an  annnity^  provided  in  an 
ante*nnptial  contract,  and  it  appeared  that  she  abandoned  her  husband 
seven  weeks  and  three  days  after  the  marriage,  on  account  of  his  be- 
coming intoxicated,  a  habit  which  he  had  fully  developed  and  of  which 
she  was  fully  aware  when  the  contract  was  consummated,  held  that  she 
could  not  recover,  and  that  her  petition  was  properly  dismissed. 

Ajppeal  from  Story  Circuit  Court. 

WEDinBSDAY,   OCTOBEB   18. 

AonoN  by  equitable  proceedings  to  enforce  an  ante-nuptial 
contract  between  plaintiff  and  her  deceased  husband,  defends 
ant's  intestate,  and  to  recover  an  annuity  secured  by  it.  The 
plaintiff's  petition  was  dismissed  by  the  Circuit  Court,  and 
she  now  appeals  to  this  court. 

J.  H.  Bradley^  for  appellant 

Dyer  dk  Fitchpatriok,  for  appellee. 

Beck,  J. — I.  The  ante-nuptial  contract,  which  is  the 
foundation  of  plaintiffs  action,  is  in  the  following  language: 

'< Whereas,  a  marriage  is  intended  and  about  to  be  solemn- 
ized between  John  B.  York  and  Susan  Hosier,  and  the  said 
John  B.  York  is  possessed  of  certain  personal  and  real  prop- 
erty of  the  aggregate  value  of  $15,000,  consisting  of  160 
acres  of  land  in  Story  county,  Iowa,  a  fractional  eighty  acres 
in  Marshall  county,  notes  secured  by  real  estate  mortgage 
against  Harundorf  and  Bachman,  horses,  hogs,  cattle,  etc. 

"And  whereas,  Susan  Mosier  is  possessed  of  personal  and 
real  property  of  the  value  of  about  $800,  consisting  of  half 
interest  in  a  house  and  lot  in  State  Center,  and  team  of  horses 
and  other  personal  property. 

"Now,  in  consideration  of  one  dollar  each  paid  to  the  other, 
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and  the  solemnization  of  the  marriage  service  between  the 
said  parties,  they  each  hereby  mutually  agree  that  they  each 
hereby  relinquish  and  release  to  the  other  all  and  any  rights 
in  and  to  the  property  owned  by  them  now  separately  and 
severally,  forever,  and  it  is  further  agreed  that  the  property 
now  owned  by  each  of  the  parties  hereto  shall  descend  to  the 
present  heirs  of  said  parties,  and  in  no  event  shall  either  party 
hereto  demand,  receive,  or  have  any  interest  in  and  to  any 
part  and  portion  of  the  property  now  owned  separately  and 
severally  by  each  other, 

"It  is  further  agreed  that  any  and  all  property  which  may 
hereafter  be  owned  or  accumulated  jointly  or  severally  by  either 
of  the  parties  hereto  shall  be  owned  in  common,  and  in  case 
of  the  death  or  separation  of  the  parties  hereto,  said  property 
so  accumulated  after  the  marriage  of  the  parties  hereto  shall 
be  divided  equally,  share  and  share  alike,  which  in  case  of 
death  shall  go  to  the  lawful  heirs  of  each  party  hereto. 

"And  it  is  further  agreed  that,  in  case  of  the  death  of  the 
first  party  hereto  before  that  of  the  second  party  hereto,  and 
there  should  not  be  any  or  enough  of  joint  property  to  sup- 
port and  keep  the  party  of  the  second  part  until  her  death, 
then^in  that  case  the  conditions  of  this  agreement  shall  be  so 
modified  as  to  require  the  payment  out  of  the  property  of  the 
said  first  party  the  sum  of  $400  per  year  during  the  remain- 
der  of  the  life  of  said  second  party." 

The  petition  alleges  and  the  evidence  shows  excuse  for  not 
presenting  plaintiffs  claim  for  allowance  by  the  Probate 
Court  within  the  time  prescribed  by  the  statute.  As  we  de- 
termine the  case  upon  other  points,  these  matters  need  not  be 
considered. 

The  answer  avers  that  plaintiff,  after  her  marriage  with  in- 
testate, resided  with  him  but  seven  weeks  and  three  days, 
and  did  then  desert  and  abandon  him  without  cause,  and, 
though  requested,  refused  to  return  to  his  house  and  discharge 
the  duties  of  a  wife.  It  is  also  alleged  that  intestate  con- 
ducted himself  as  a  good  and  faithful  husband.     Upon  these 
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grounds  defendant  claims  that  plaintiff  has  forfeited  her  rights 
under  the  contract  and  is  entitled  to  no  relief.  Other  allega- 
tions of  the  answer,  in  the  view  we  take  of  the  case,  need 
not  be  recited. 

II.  The  evidence  shows  that  plaintiff  abandoned  the  intes- 
tate a  little  more  than  seven  weeks  after  their  marriage,  and, 
though  requested  to  return  to  him,  refused  to  do  so.  She  alleges 
that  she  was  justified  in  this  by  the  drunkenness  of  the  intes- 
tate.  That  he  was  an  inebriate  is  not  denied,  and  the  proof 
clearly  shows  that  his  habits  were  the  same  after  marriage  as 
before.  There  is  no  claim  that  he  became  intemperate  or 
drank  more  after  his  marriage  with  plaintiff.  Ko  abuse  or 
ill-treatment  of  plaintiff  is  alleged  or  shown,  and  her  only  com- 
plaint is  of  his  maudlin  actions  and  deportment.  She  claims, 
and  so  testifies,  that  she  did  not  know  he  was  addicted  to 
drunkenness. 

Defendant  insists  that  plaintiff  is  not  competent  to  testify 
in  this  case  under  Code,  section  8639.  We  will  not  pass 
upon  the  objection  to  the  evidence  thus  raised  for  the  reason 
that  we  think,  if  her  testimony  be  considered,  we  cannot  find 
that  she  was  justified  in  abandoning  the  intestate.  While 
she  testifies  that  she  did  not  know  of  intestate's  habits 
before  her  marriage  she  positively  states  that  he  promised 
her  before  marriage,  that  <<he  would  not  drink  any  more," 
and  that  <^he  would  keep  sober."  His  drunkenness  seems  to 
have  been  notorious,  and  was  frequent;  her  son  knew  it.  It 
seems  incredible  that  she  should  have  been  ignorant  of  his 
habits,  especially  in  view  of  her  own  testimony  that  he  prom- 
ised to  reform,  which  she  now  claims  was  an  inducement  to 
the  ante-nuptial  contract  and  her  marriage.  We  have  no 
doubt  in  our  minds  that  she  was  fully  advised  of  his  habits, 
and  took  him  for  her  husband  "for  better  or  for  wor6e." 

III.  The  contract  of  marriage  between  a  man  and  a  woman 
always  contemplates  that  the  parties  shall  live  together  as 
husband  and  wife  as  long  as  the  marriage  relations  shall  ex- 
ist, subject,  of  course  to  such  absence  from  one  another  or 
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separation  as  may  be  agreed  upon  or  may  be  jastified  bj  the 
law.  But,  while  the  marriage  relation  exists,  each  has  a  right 
to  the  society  and  service  of  the  other,  and,  if  these  be  refused, 
the  marriage  rights  and  duties  are  thereby  disregarded  and 
violated.  But  there  are  causes,  whidi,  in  law,  justify  a  mar- 
ried man  or  woman  in  abandoning  his  or  her  spouse.  These 
causes  are  such  as  will  authorize  by  divorce  the  dissolution 
of  the  marriage  contract.  It  cannot  be  claimed  that  a  woman 
discharges  the  duties  and  obligations  of  a  wife  who,  without 
cause  which  in  law  would  authorize  a  divorce  upon  her  appli- 
cation, lives  apart  from  her  husband  without  his  consent. 
The  law  in  some  cases  may  grant  to  her  the  right  to  live 
separately  from  her  husband  when  she  is  the  injured  party. 
But  in  such  a  case  the  law,  upon  her  application,  would  annul 
the  marriage. 

Upon  the  facts  shown  in  this  case,  plaintiff  was  not  justi- 
fied in  leaving  her  husband.  The  intestste  was  an  inebriate 
when  she  married  him;  she  could  not  have  obtained  a  divorce 
from  him  on  account  of  his  drunkenness.  Code,  §  2223,  ^  4. 
It  is  not  shown,  as  we  have  stated,  that  she  suffered  any 
abuse  or  ill-treatment  from  him,  or  that  he  neglected  to  pro- 
vide for  her  wants  and  to  discharge  the  duty  of  a  husband. 
His  manners  and  habits  were  those  of  a  drunkard;  of  this  she 
had  information  before  her  marriage.  She  chose  a  drunkard 
for  a  husband  and  she  ought  to  discharge  the  duties  of  a 
drunkard's  wife.  She  does  not  show  that  her  personal  safety 
or  even  her  well-being  required  her  to  leave  him.  She  doubt- 
less would  have  lived  more  comfortably  in  the  society  of  a 
sober  man,  but  she  ought  to  have  considered,  and  doubtless 
did  consider,  the  discomforts  of  a  drunken  husband  when  she 
married  the  intestate. 

But  she  urges  that  he  promised  reformation.  His  failure  to 
keep  the  promise  did  not  justify  her  in  deserting  him.  All 
the  world  knows  that  such  promises  made  by  a  drunken  man 
are  always  broken.  In  a  few  words,  she  knowingly  married 
a  drunkard;  she  must  be  content  to  be  a  drunkard's  wife. 
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IV.  The  ante-nuptial  contract  was  based  upon  the  con- 
templated  marriage  whereby  plaintiff  became  bound  to  dis- 
charge the  duties  of  a  wife.  Surely  such  a  contract  cannot 
be  enforced  by  the  wife  who  after  the  marriage  abandons  her 
husband  without  lawful  cause.  The  consideration  of  the  in- 
strument is  the  marriage  contract;  if  it  be  broken  and  viola- 
ted, the  ante-nuptial  contract  cannot  be  enforced.  It  would 
be  monstrous  to  hold  that  a  woman  could  coUect  an  annuity 
dettled  upon  her  by  a  contract  in  contemplation  of  marriage, 
when  after  the  marriage,  without  cause,  she  utterly  refused 
to  live  with  her  husband  longer  than  seven  weeks  and  three 
days.  This  is  the  precise  case  before  us.  Our  conclusions, 
we  think,  are  supported  by  legal  principles  and  sound  reason. 
Jacobs  V.  JacobSy  42  Iowa,  600.  In  our  opinion  the  judg- 
ment of  the  Circuit  Court  ought  to  be 

.AjfFIHMSD. 


Stabb  bt  al  V.  Casb  XT  AL.,  Adx'bs 

1.  Praotioe  in  Supreme  Ck>urt:  timb  fob  oEBxiFYiKa  evidbncb: 

0TATUTB  COBSTRCBD.  In  this  case,  decree  was  entered  April  i,  1881, 
the  evidence  was  certified  by  the  trial  judge  August  1,  1881,  and  the 
cause  was  submitted  to  the  Supreme  Court  April  21, 1882.  Held,  that 
the  evidence  was  certified  in  time  to  entitle  appellant  to  a  trial  de  novo, 
under  Chap.  85,  Laws  of  1882,  which  provides  that  the  evidence  may  be 
certified  at  anytime  within  the  time  allowed  for  taking  an  appeal,  and 
which  is,  by  its  terms,  made  applicable  to  all  causes  not  already  sub- 
mitted to  the  Supreme  Court. 

2.  Partnership:  timb  of  partner:  cobtbact  construbd.    Where 

articles  of  co-partnership  provided  that  each  partner  should  give  to  the 
business  of  the  firm  his  whole  time  and  attention,  *^ except  such  time  as 
mi^  be  proper  for  the  fulfilling  of  the  duties  of  any  office  or  agency  held 
individually  by  either  partner;  •  •  •  ^nd  neither  partner 
shall  accept  or  continue  to  hold  any  office  or  agenqr  unless  by  the  con- 
sent of  his  oo-partner:**  held  that  the  exception  applied  not  only  to  of- 
fices and  agencies  held  by  individual  partners  at  the  time  of  the  forma- 
tion of  the  partnership,  but  also  to  offices  and  agencies  held  by  a  part- 
ner at  any  time  during  the  continuance  of  the  partnership,  and  the  part- 
ner so  hdding  any  such  office  or  agenqr  was  alone  entitied  to  the  profits 
thereof. 
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:  ACOOUNTIKO  BBTWEBir  SUBTITOIIS  AND  B8TATB  OF  DBCEAtBD 

PABTiTBB.  The  Burviying  partners,  in  an  action  against  the  adminis- 
trator of  a  deceased  partner,  cannot  have  money,  which  the  decedent 
in  his  individual  capacity  held  for  the  use  of  a  third  person,  appropria- 
ted to  the  payment  of  a  debt  owing  by  snoh  third  person,  to  the  finn: 
not  at  least,  without  making  such  third  person  a  party  to  the  action. 
APPBOFBiATioN  OF  PATHBNT.    Where  the  firm  of  S., 


P.  &  H.  was  dissolved  by  the  death  of  P.,  and  G.  was  owing  the  firm 
and  was  also  owing  S.  &  H.,  and  money  came  into  the  hands  of  S.  &  H. 
to  the  credit  of  C.  torn  the  sale  of  a  judgment  oat  of  which  a  part  of  the 
account  of  S.  P.  &  H.  arose,  held  that,  since  neither  C.  nor  S.  &  H.,  had 
made  any  application  of  the  money,  the  law  would  apply  it  on  the  debt 
due  S.,  P,  &  H.,  that  being  the  oldest  debt. 

5. : :  DUTY  OF  subtivob.    It  is  sufficient  that  the  surviving 

partners,  in  settling  the  aSaixB  of  the  partnenhip,  act  in  good  faith  and 
with  reasonable  diligence;  and  the  fact  that  money  came  into  their  hands 
to  the  credit  of  persons  who  were  owing  the  firm,  did  not  make  it  obli- 
gatory on  them  to  retain  out  of  such  money  enough  to  satisfy  the  debts 
due  the  firm,  though  they  might  have  done  so. 

6. : :  C0MPB1I8ATI0N  OF  suYivoBS.    SuTviviug  partners  are 

not  entitled  to  compensation  for  settling  the  affairs  of  the  partnership; 
and  the  survivors  of  a  legal  firm  are  not  entitled  to  compensation  for 
legal  services  rendered  in  the  collection  of  claims  due  the  firm 

7. : :  USB  of  fibm  pbopbbty.  Surviving  partners  are  en- 
titled to  the  exdusive  possession  and  management  of  the  partnership 
property  for  the  purposes  of  settling  up  the  partnership  business;  and  in 
case  of  the  dissdution  by  death  of  a  firm  of  lawyers,  it  was  error  to 
chaige  the  survivors  for  the  use  of  the  firm  library  pending  the  settling 
of  the  partnership  aflBairs. 

8.  : :  FOBX  of  judombitt.    In  an  accounting  before  the  court 

between  the  surviving  partners  and  the  estate  of  a  deceased  partner,  it 
was  error  to  render  judgment  against  the  survivors  jointly.  The  judg* 
ment  should  have  been  against  them  severally ^  proportioned  to  their 
several  liability. 

9.  ■': :  APPOBTiomcBMT  of  costs.  In  this  case— «n  action  for  an 

accounting  between  surviving  partners  and  the  estate  of  a  deceased  part- 
ner—each party  was  adjudged  to  pay  the  costs  and  fees  of  his  own  wit- 
nesses, and  such  part  of  all  remaining  costs,  induding  costs  of  ^peal,  as 
18  pcoportioned  to  his  interest  in  the  firm. 

Appeal  from  Floyd  Circuit  Court. 

"Wednesday,  October  18. 

This  is  an  action  in  eqnity  of  P.  B.  Starr  and  A.  M.  Har- 
rison, surviving  members  of  the  late  firm  of  Starr,  Patterson 
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• 
&  Ilarrison,  against  the  adminiBtrator  and  heirs  at  law  of 

J.  G.  Patterson,  deceased,  for  an  accounting  of  the  business 
of  said  firm.  The  petition  prays:  "That  this  court  order 
adjudge  and  decree  that  an  account  be  taken  and  had  of  the 
said  partnership  dealings  and  transactions,  between  plaintiffs 
respectively,  and  said  J.  G.  Patterson,  deceased,  and  that  what 
shall  appear  therein  to  be  due  from  defendants  to  plaintiffs 
respectively,  may  be  decreed  to  be  paid  by  defendants  to 
plaintiffs  respectively,  and  that  it  may  be  decreed  that  the 
plaintiffs  have  a  lien  to  the  amount  that  shall  be  found  due 
plaintiffs  respectively,  on  such  accounting  upon  the  interest 
of  said  J.  G.  Patterson  in  the  partnership  property."  The 
court  found  that  there  was  due  the  defendants  from  the  plaint- 
iffs $1,220.40,  and  that  there  was  due  the  defendants  from 
the  plaintiff  A.  M.  Harrison  the  sum  of  $88.26  for  use  of 
library.  The  plaintiffs  served  notice  of  appeal  "from  the 
findings,  judgment  and  decree  of  the  -^aid  Circuit  Court  in 
said  cause." 

D.  J.  Gihson  and  J,  E.  Chjoens^  for  appellants. 

EllU  cfe  Ellia  and  J.  8.  Rooty  for  appellee. 

Day,  J. — 1.     The  appellees  insist  that  the  evidence  in  the 

cause  was  not  certified  by  the  judge  during  the  term  at  which 

1.  PBAoncB     *^®  cause  was  tried,  nor  during  the  following  va- 

Surtl'ume      cation,  and  hence,  under  the  construction  placed 

evidence*/**    by  this  court  upou  Section  2742  of  the  Code,  the 

rtrued.  *^""    cause  cannot  be  tried  de  iwvo.     The  decree  was 

entered  on  the  4th  day  of  April,  1881.     The  evidence  was 

certified  on  the  1st  day  of  August,  1881,  which  was  within 

the  time  allowed  for  taking  an  appeal,  and,  in  fact  before  the 

appeal  was  taken.     The  cause  was  submitted  in  this  court  on 

the  21st  day  of  April,  1882.     Before  the  submission  of  the 

cause,  to-wit:  March  10,  1882,  chapter  35,  laws  of  Nineteenth 

General  Assembly  took  effect  by  publication.     This  chapter 

provided  that  the  evidence  may  be  certified  by  the  judge  at 
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any  time  within  the  time  allowed  for  the  appeal  of  the  caose. 
And  it  is  expressly  made  applicable  to  all  causes  not  already 
submitted  to  the  Supreme  Court.  Under  this  statute  the  evi- 
dence was  certified  in  time. 

II.  The  decree  of  the  court  was  reached  through  the  ex- 
amination of  a  number  of  distinot  items  of  account,  some  of 
which  were  determined  in  favor  of,  and  others  adverse  to,  the 
appellants.  The  appellants  now  insist  that,  inasmuch  as  the 
defendants  have  not  appealed,  only  those  items  of  account  are 
to  be  examined  with  which  the  plaintiffs  are  dissatisfied.  In 
support  of  this  position  appellants  cite  and  rely  upon  Hinr- 
trager  v.  Hennesy^  46  Iowa,  600;  Smith  v.  Wolf^  63  Id., 
555;  GasBodyv.  Spofford,  67  Id.,  237;  Farrv.  Beillyj  58 
Id.,  399.  Whether  the  facts  of  this  case  take  it  out  of  the 
rule  of  the  cases  above  cited  we  need  not  determine.  We  do 
not  find  that  the  defendants  are  entitled  to  a  reversal  upon  any 
of  the  points  embraced  in  the  decree.  It  is  not,  therefore, 
necessary  that  we  should  determine  whether  the  defendants 
are  in  a  position  to  insist  upon  a  rehearing  of  the  items  de- 
termined adversely  to  them. 

III.  The  co-partnership  between  plaintiffs  and  J.  G.  Pat- 
terson was  formed  on  the  13th  day  of  September,  1873.  In 
2.  PABTNBB-    the  division  of  the  proceeds,  S.  B.  Starr  was  tore- 

o^artners :  ceive  seveu-tweutieths,  J.  G.  Patterson  eight-twen- 
struiad.  tieths  and  A.  M.  Harrisou  fivc-tweutieths.  The  ar- 
ticles of  co-partnership  contain  the  following  provisions: 

<<It  is  further  agreed  that  at  all  times  during  the  continu- 
ance of  their  co-partnership  each  of  said  partners  shall  give 
their  (his?)  whole  time  and  attendance,  and  will  use  their  and 
each  of  their  best  endeavors,  and  to  the  utmost  of  their  skill  and 
ability,  exert  themselves  for  their  joint  interest  and  benefit, 
except  such  time  as  may  be  proper  for  the  fulfiUing  of  the 
duties  of  any  office  or  agency  held  individually  by  either  part- 
ner, and  for  transaction  of  their  private  business;  and  neither 
partner  shall  accept  or  continue  to  hold  any  office  or  agenqr, 
unless  by  the  consent  of  his  co-partners."    At  the  time  of  the 
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formation  of  the  oo-partnership,  Harrison  was  a  justice  of  tlie 
peace,  and  continued  to  hold  that  office  daring  the  existence 
of  the  partnership.  On  the  7th  day  of  March,  1878,  J.  G. 
Patterson  was  appointed  right  of  way  agent  for  the  Chicago, 
Milwaukee  and  St  Paul  Sailway  Co.,  to  settle  right  of  way 
from  Algona  west,  at  a  salary  of  $150  per  month  and  expen- 
ses, and  he  continued  in  this  capacity  until  his  death  on  the 
89th  day  of  October,  1878.  For  his  services  during  tiiis  per- 
iod he  was  paid,  in  addition  to  his  expenses,  $1106.  The 
plaintifEs  claim  that  this  sum  constituted  a  portion  of  the 
earnings  of  the  firm,  and  must  be  divided  in  the  proportion 
of  the  respective  interests  of  the  partners.  We  think  the  ar- 
ticles of  co-partnership  entitle  J.  G.  Patterson  to  the  benefits 
of  this  employment.  The  articles  of  co-partnership  except 
from  the  obligation  of  each  partner  to  give  his  whole  time 
and  attention  to  the  interest  of  the  firm,  ^^suclr  time  as  may 
be  proper  for  the  fulfilling  of  the  duties  of  any  office  or  agency 
held  individually  by  either  partner."  Appellants  insist  that 
the  word  held  is  in,  past  and  present  tense,  and  applies  only  to 
offices  or  agencies  held  by  a  partner  when  the  co-partnership 
was  formed.  This  we  think  is  not  the  proper  construction  of 
the  exception.  The  word  J^dd  is  the  perfect  participle  of  the 
verb  Jiold. 

"Participles  have  no  reference  to  time,  they  simply  show 
the  action,  being  or  state  of  the  verb  from  which  they  are  de- 
rived as  finished  or  unfinished.'*  See  Welch's  Analysis  of  the 
English  Sentence,  page  87.  It  is  evident  from  the  context 
that  the  members  of  the  partnership  contemplated  their 
probable  future  as  well  as  their  present  relations,  when  they 
provide,  that  "neither  partner  shall  accept  or  continue  to  hold 
any  office  or  agency  unless  by  the  consent  of  his  co-partners.'* 

The  meaning  of  the  word  held  is  not  to  be  determined  sim- 
ply from  its  form,  but  from  its  relation  to  other  parts  of  the 
contract,  and  it  must  be  so  construed,  if  possible,  as  to  give 
force  and  effect  to  all  parts  of  the  agreement.  The  word, 
whether  considered  grammatically  or  in  relation  to  other  parts 
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of  the  contract,  cannot  legitimately  be  limited  to  an  office  or 
agency  in  the  possesBion  of  one  of  the  partners  when  the 
contract  was  formed,  but  includes  any  office  or  agency  of 
which  a  partner  might  become  possessed  at  any  time  during 
the  continuance  of  the  co-partnership. 

The  protection  of  the  other  partners  is  found  in  the  pro- 
vision that  no  partner  shall  accept  or  continue  to  hold  any 
office  or  agency,  unless  by  the  consent  of  his  co-partners. 

Appellants  lay  stress  upon  the  words  "tw  mmj  he  proper^^^ 
and  insist  that  they  qualify  the  reservation  of  time  made  by 
the  individual  members  of  the  firm;  that  the  reservation  must 
be  so  construed  as  not  to  interfere  materially  with  the  main 
purposes  for  which  the  firm  was  organized,  and  that  it  is  now 
a  question  for  the  court  to  determine  whether  the  time  used 
by  Patterson  was  proper  to  be  withheld  from  the  service 
of  the  firm,  and  appropriated  to  his  own  use.  Inasmuch, 
however,  as  the  articles  of  co-partneship  excepted  to  each  part- 
ner so  much  time  as  might  be  proper  for  the  fulfilling  of  the 
duties  of  any  office  or  agency  held  by  him,  the  remedy  of  the 
other  partners,  if  dissatisfied  with  the  amount  of  time  devoted 
by  one  of  their  number  to  an  office  or  agency,  was,  under  the 
articles  of  co-partnership,  to  object  to  his  continuing  to  hold 
the  office  or  agency,  or  to  his  continuing  to  devote  so  much 
time  to  it,  and,  in  case  he  persisted,  to  dissolve  the  partnership. 

If,  however,  it  should  be  conceded  that  it  is  a  question  for 
the  court  to  determine  whether  the  time  used  by  Patterson 
was  proper  to  be  withheld  from  the  firm,  we  have  to  say  that 
we  are  unable  to  find  from  the  testimony  that  he  neglected 
the  business  of  the  firm.  The  evidence  shows  that  Mr.  Starr 
had  principal  charge  of  collections,  and  that  Mr.  Harrison  had 
more  exclusive  charge  of  the  trial  business. 

Mr.  Harrison  testifies  as  follows:  "As  a  rule  Mr.  Patter- 
son participated  in  the  trials  of  causes  in  which  Starr,  Patter- 
son &  Harrison  were  employed  during  the  years  1876, 1877  and 
1878,  though  there  were  some  exceptions.  He  rarely  went 
to  Chickasaw  county,  while  I  went  there  almost  every  term. 
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Very  frequently,  he  went  to  other  counties  where  I  didn't 
go;  I  don't  now  recall  any  case  outside  of  Chickasaw  that  I 
tried  to  court  and  jury,  when  Mr.  Patterson  was  not  present. 
The  court,  we  think,  properly  held  that  the  plaintiffs  were 
not  entitled  to  a  shai-e  of  the  earnings  of  Patterson  as  right 
of  way  agent. 

lY.  The  plaintiffs  claim  that  they  are  entitled  to  a  share 
of  the  earnings  of  J.  G.  Patterson  as  Secretary  of  the  Water 
Power  Company.  The  facts  respecting  this  employment 
were  properly  found  by  the  court  below  as  follows:  "It  ap- 
pears  in  evidence  that  Mr.  Patterson,  in  the  Spring  of  1876, 
was  elected  Secretary  of  the  Water  Power  Co.;  that  he  kept 
the  books  of  the  company  and  did  some  corresponding  for  the 
company  while*  it  was  operating  a  grist  mill,  and  spent  some 
time  at  the  mill  site  during  the  construction  of  the  dam,  race 
and  mill,  advising  with  the  superintendent  of  construction; 
that  he  performed  these  duties  usually  in  the  morning  before 
nine  o'clock,  and  evening  after  six  o'clock,  and  sometimes  at- 
tended to  the  books  and  correspondence  on  Sundays;  but  it 
also  appears  that  he  spent  considerable  time,  during  the  con- 
struction of  the  mill,  dam  and  race,  at  the  mill  site,  during 
r^ular  oflBice  hours,  and  did  some  of  his  correspondence  and 
work  during  office  hours.  It  also  appears  that  he  received 
from  the  company,  as  Secretary's  salary,  the  sum  of  $920, 
and  that  he  has  not  accounted  to  the  firm  for  the  same." 

The  court  held  that  the  reservation  of  time  in  the  articles 
of  co-partnership  covers  this  service.  This  holding,  we  think, 
is  correct,  for  the  reasons  assigned  in  the  determination  of  the 
preceding  question. 

V.  It  is  alleged  in  the  petition  that,  at  the  time  of  the 
death  of  said  Patterson,  the  McGregor  and  Missouri  Eiver 

8. ,  ac-    K.  E.  Co.  was  indebted  to  said  firm  on  book  ac- 

tJ^Sgrv?;-  count  in  the  sum  of  $824.76,  and  that  said  Pat- 
ami%at«'of  terson  had  money  in  his  hands  belonirinff  to  said 

deceased  on 

partner.         Eailway  Co.  sufficient  to  pay  said  firm,  which 
had  been  paid  to  said  Patterson  on  account  of  said  company, 
Vol.  LIX— 82 
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and  that  said  Patterson  had  been  paid  said  amount  of  $824.76 
by  said  company,  but  had  omitted  to  charge  himself  with  the 
same  on  said  firm  books,  whereby  he  is  indebted  to  said  Starr 
for  seven-twentieths  and  to  said  Eiarrisou  for  five-twentieths 
thereof.  The  conrt  below  found  against  the  plaintiffs  on  this 
claim,  and  of  this  action  they  complain.  The  abstract  does 
not  furnish  the  data  for  understandingly  determining  this 
claim.  The  appellants  in  argument  refer  to  the  original  ac- 
count kept  by  Patterson  with  the  McQr^or  &  Sioux  City 
Railway  Company  and  the  McGregor  &  Missouri  Biver  Bail- 
way  Company  Lands,  which  shows  a  balance  in  his  hands  of 
about  $1,199.60  as  belonging  to  these  companies.  It  is 
claimed  from  other  evidence  introduced  that  Patterson  re- 
ceived and  retained  belonging  to  these  compaAies  the  farther 
sum  of  $600,  and  on  taxes  the  additional  sum  of  $472.20, 
making  in  all  the  sum  of  $2,271.80.  There  is  no  evidence  in 
the  case  from  which  it  can  be  determined  that  this  amount, 
if  received,  was  received  in  behalf  of  the  firm.  If  Mr.  Pat- 
terson received  and  retained  this  amount  belonging  to  these 
companies,  he  is  liable  to  account  to  them  therefor.  It  can- 
not be  appropriated  to  the  payment  of  an  account  held  by 
the  firm  against  the  McGregor  &  Missouri  River  Kailway 
Company,  without  making  that  company  a  party  to  the  pro- 
ceeding and  affording  it  an  opportunity  to  dispute  the  correct- 
ness of  the  account.  The  evidence  taken  in  this  case  casts 
very  great  doubt  upon  the  validity  of  this  account  A.  G. 
Case  testifies  that  soon  after  his  appointment  as  administra- 
tor he  had  a  conversation  with  Mr.  Harrison  and  Mr.  Starr,  in 
which  they  told  him  that  the  charges  that  had  been  made  in 
the  accoimt  against  the  McGregor  &  Missouri  River  Rail- 
way Company  were  large,  and  more  than  what  the  services 
would  stand,  and  more  than  what  they  expected  to  get,  and 
that  they  had  already  got  on  the  aoooimt  more  than  they  could 
get.  Milo  Gilbert,  one  of  the  appraisers  of  the  estave  of  J.  G. 
Patterson,  testified  that  at  the  time  of  the  appraisement  Starr 
and  Harrison  said  they  thought  they  would  get  no  more  from 
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that  acconnt;  that  it  had  been  paid  all  they  would  expect  to 
get;  that  there  were  large  charges  in  those  saits  they  expected 
to  give  off  in  settlement.  Mr.  Stevens,  another  of  the  ap- 
praisers, testified  that  either  Mr.  Harrison  or  Mr.  Starr  stated 
that  the  acconnt  ought  not  to  be  appraised  as  shown  on  the 
books,  because  they  had  got  all,  or  nearly  all,  out  of  the  rail- 
way company  they  could  get,  they  thought.  And  Spriggs, 
one  of  the  appraisers,  testified  that  Mr.  Harrison  stated  that 
the  account  was  practically  paid.  It  does  not  appear  that  at 
the  time  of  making  these  statements  any  claim  was  made  that 
the  account  had  been  paid  to  Patterson.  In  view  of  this  tes- 
mony  the  impropriety  of  appropriating  money  in  the  hands 
of  Patterson,  to  the  payment  of  this  account,  in  an  action  to 
which  the  railway  company  is  not  a  party,  is  very  apparent. 
The  action  of  the  court  on  this  branch  of  the  case  is  approved. 
VL  On  the  80th  of  December,  1878,  John  Lawler,  the 
representative  of  the  McGregor  &  Sioux  City  and  McGregor 
&  Missouri  River  Railway  Co.'s,  either  as  vice-president  or  as 
authorized  agent,  from  September  13,  1880,  until  the  time 
of  the  death  of  Mr.  Patterson,  paid  A.  G.  Case,  Adm'r.  of 
Patterson's  estate,  $287.  Lawler  testifies  that  $87  of  this 
sum  was  paid  for  expenses,  and  $250  for  services  rendered 
by  Mr.  Patterson,  in  1878,  for  witness  personally.  There 
is  no  evidence  whatever  that  the  payment  was  made  on  ac- 
count of  firm  or  legal  business.  The  court  correctly  refused 
to  allow  the  claim  of  the  plaintiffs  thereto. 

VII.  After  the  death  of  Patterson,  Starr  &  Harrison,  as 
surviving  partners,  commenced  an  action  betbre  a  justice  of 
the  peace  against  E.  M.  Clark.  E.  M.  Clark  filed  a  counter- 
claim against  each  of  the  partners  individually,  that  against 
J.  G.  Patterson  amounting  to  $30.  The  justice's  docket  does 
not  show  clearly  whether  the  counter-claim  was  allowed,  but 
the  testimony  of  Clark  shows  that  Mr.  Patterson  had  procured 
from  him,  on  firm  account,  articles  to  the  amount  of  $26.18. 
The  estate  should  be  charged  with  this  amount. 

VIII.  The  plaintiffi  filed  a  supplemental  petition  showing 
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that  Starr  had  collected  on  account  of  the  firm,  since  the  death 
of  Patterson,  yarious  items  set  forth  in  a  schedule  marked  ^A' 
amounting  in  all  to  $1,544.26,  and  that  he  had  paid  the  debts 
of  the  firm  as  set  out  in  schedule  'B*,  amounting  to  $766.41. 
The  first  item  in  exhibit  'A'  is  as  follows:  "1878,  Nov.  21. 
To  received  of  clerk  Circuit  Court  Oerro  Gordo  County,  judg- 
ment Hildreth  v.  Quincy,  $138.69."  The  first  item  of  ex- 
hibit «B'  is  as  follows:  "1878,  Nov.  21.  By  paid  on  judg't, 
Hildreth  v.  Quincy,  $138.69."  Respecting  this  item  the 
finding  of  the  court  is  as  follows:  "The  first  credit  item  in 
schedule  *A^  dated  Nov.  21,  1878,  $138.69  as  received  on 
Hildreth  judgment,  v.  Quincy  appears  to  be  a  collection 
made  after  the  death  of  Mr.  Patterson,  and  does  not  appear 
to  be  a  firm  transaction,  and  hence  does  not  properly  appear 
in  this  account,  but  ad  the  same  amount  is  charged  on  the 
debtor  side  in  schedule  'B',  it  does  not  affect  the  final  result 
either  way."  Notwithstanding  this  finding,  the  court  charges 
S.  B.  Starr  with  $1,544.26,  the  whole  amount  received  by  him 
since  the  death  of  Patterson,  including  this  item  of  $138.69, 
and  fails  to  give  him  any  credit  for  the  amount  as  paid  out, 
thus  making  the  amount  charged  to  S.  B.  Starr  too  great  by 
$138.69. 

IX.     The  plaintiffs  complain  of  the  action  of  the  court  in 
charging  them  with  $49.75  received  from  Conley  &  Co.    No 

4.  — : :  complaint  is  made  with  the  findings  of  the  court 

oF payment,  on  this  item,  which  are  as  follows:  "It  appears 
in  evidence  that,  at  the  time  of  the  death  of  Mr.  Patterson, 
the  firm  had  an  account  against  S.  J.  Conly  &  Co.  to 
amount  of  $172.30.  Since  the  death  of  Mr.  Patterson,  Starr 
&  Harrison  sold  a  judgment  for  Conly  &  Co.,  and  received 
therefor  $49.75  to  the  credit  of  Conly  &  Co.,  and  have  the 
amount  still  in  their  hands.  Starr  &  Harrison  hare  also  an 
account  against  Conly  &  Co.,  amounting  to  $93.50.  Some 
of  the  account  of  Starr,  Patterson  &  Harrison  grew  out  of  the 
judgment  sold  for  Conly  &  Co.  by  Starr  &  Harrison.  Starr 
&  Harrison  have  other  claims  in  their  hands  for  collection  for 
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Conly,  and  have  not  presented  the  Starr,  Patterson  &  Har- 
rison account  for  payment  since  the  death  of  Mr.  Patterson." 
It  does  not  appear  that  either  the  debtors,  Conly  &  Co.,  or  the 
creditors,  Starr  &  Harrison,  made  any  application  of  this  pay- 
ment. The  law,  therefore,  appropriates  the  payment  and  ap- 
plies it  to  the  oldest  debt.  Parsons  on  Partnership,  page 
*431.  The  court,  therefore,  properly  charged  the  plaintiffs 
with  this  amount. 

X.  It  is  claimed  that  the  court  erred  in  charging  the 
jglaintiffs  with  fifteen  dollars  upon  the  facts  found  by  the 
court  as  follows:  "It  appears  that  Star,  Patterson  &  Harrison 
were  retained  to  defend  a  case  in  the  Circuit  Court  for  Ches- 
ter  Winterrick,  and  there  was  an  account  against  Winterrick 
of  fifteen  dollars  on  the  firm's  books  at  time  of  Patterson's 
death.  Starr  and  Harrison  rendered  services  for  Winterrick 
in  same  case  worth  not  less  than  seventy-five  dollars,  and 
have  a  charge  against  him  of  ten  dollars  on  another  matter. 
Starr  &  Harrison  have  received  sixty  dollars  on  the  account, 
and  have  given  no  credit  to  Starr,  Patterson  &  Harrison." 
Under  the  views  expressed  on  the  preceding  point,  Starr  & 
Harrison  were  properly  charged  with  enough  of  the  sum  re- 
ceived by  them  to  satisfy  the  Starr,  Patterson  &  Harrison 
account. 

XI.  It  is  claimed  that  the  court  erred  in  charging  the 
plaintiff  with  three  distinct  items,  respectively  of  the  amount 

6. : :  of  $27.40,  $57,  and  $5.25.     It  is  conceded  that 

ThSr?'**^    the  facts  found  by  the  court  respecting  these  items, 

are  correct.  These  facts  are  as  follows;  "That  at  the  death 
of  Mr.  Patterson  there  appeared  a  balance  due  the  firm  of 
Starr,  Patterson  &  Harrison  on  the  firm's  books,  from  TV".  &  J. 
G.  Flint,  to  amount  of  $27.40.  That  Starr  &  Harrison  have 
since  received  on  collections  for  W.  &  J.  G.  Flint  more  than 
suflScient  money  to  pay  the  amount  due  Starr,  Patterson  & 
Harrison.  They  remitted  the  full  amount  of  these  collections 
without  retaining  the  balance  due  Starr,  Patterson  &  Har- 
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It  appears  in  evidence  that  at  the  time  of  the  death  of  Pat- 
terson there  was  an  account  on  the  firm's  books  against  Sil- 
verman &  Co.  of  ninety-nine  dollars;  that  since  the  death  of 
Mr.  Patterson  plaintiffs  received  money  for  Silverman  &  Co. 
on  land  sale,  and  remitted  the  same  or  paid  it  over  without 
retaining  sufficient  to  pay  or  satisfy  the  amount  due  Starr, 
Patterson  &  Harrison.  It  appears  in  evidence  that  at  the 
time  of  the  death  of  Mr.  Patterson  there  was  an  account  on 
the  firm's  books  against  Bell,  Conrad  &  Co.  to  the  amount 
of  $5.25 ;  that  since  the  death  of  Mr.  Patterson  plaintiffs  re- 
ceived fifty  dollars  for  Bell,  Conrad  &  Co.  on  a  claim  placed 
in  the  plaintiffs'  hands  for  collection  since  the  deatli  of  Mr. 
Patterson,  and  that  plaintifis  did  not  retain  the  amount  of  the 
Starr,  Patterson  &  Harrison  account.  The  court  held  that 
the  amount  of  these  several  accounts  should  be  charged  to 
the  plaintiffs  in  the  accounting  between  the  parties,  as  though 
they  had  retained  the  same,  and  that  a  custom  of  the  late 
firm,  while  it  existed,  not  to  collect  fees  on  claims  until  the 
amount  was  realized  on  the  claims,  would  not  relieve  them 
as  the  surviving  and  settling  partners,  from  this  liability. 
We  think  the  court  erred  in  this  holding.  While  the  plaint- 
iffs might  have  retained  the  money  of  these  respective  par- 
ties, coming  into  their  hands  in  other  transactions,  and  ap- 
plied it  upon  a  balance  of  account  due  the  late  firm,  yet,  we 
think,  they  were  not  under  legal  obligation  to  do  so.  And 
especially  is  this  so,  in  view  of  a  custom  of  the  late  firm  not 
to  collect  fees  on  claims  until  the  amount  was  realized  on  the 
claims.  The  plaintiffs,  so  long  as  they  act  in  good  faith  and 
with  reasonable  diligence  in  adjusting  the  accounts  of  the 
late  firm,  ought  to  be  allowed  to  select  their  own  modes  of 
collection.  Seven-twelfths  of  the  amount  of  these  claims  was 
coming  to  the  plaintiffs,  and  they  cannot  be  charged  with 
bad  faith  or  a  lack  of  reasonable  diligence,  because  they  did 
not,  in  respect  to  these  collections,  depart  from  the  custom 
of  the  late  firm.  The  plaintiffs  should  not  have  been  charged 
with  these  three  items. 
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XII.  The  plaintiffs  claimed  eighty  dollars  for  services  ren- 
dered by  them  in  three  several  suits  brought  by  them,  since 

Q . .  the  death  of  Mr.  Patterson,  for  the  collection  of 

ti^^f?^!.  claims  due  the  firm  of  Starr,  Patterson  &  Har- 
^^^  rison.     On  motion  of  the  defendants  this  portion 

of  the  petition  was  stricken  out  Of  this  action  of  the  court 
the  plaintiffs  complain.  It  is  conceded  that  the  general  rule 
is  that  surviving  partners  are  not  entitled  to  compensation 
for  settling  the  affairs  of  the  partnership.  It  is  claimed, 
however,  that  legal  services  rendered  in  the  prosecution  of 
claims  due  the  partnership  constitute  an  exception  to  the 
rule.  In  support  of  this  position  we  are  referred  to  Van^ 
duzee  v.  MoMillany  37  Ga.,  300.  That  was  the  case  of  a 
mercantile  partnership.  It  was  held  that  one  of  the  mem- 
bers of  the  firm,  who  was  an  attorney,  might  be  entitled  to 
compensation  for  services  rendered  by  himself  in  the  collec- 
tion of  claims  due  the  partnership.  In  that  case  the  ren- 
dering of  legal  services  was  entirely  foreign  to  the  business 
of  the  partnership.  In  this  case  the  rendering  of  such  ser- 
vices was  the  business  for  which  the  copartnership  was 
formed.  We  think  there  is  nothing  in  this  case  to  make  it 
an  exception  to  the  general  rule. 

XUI.  The  court  chained  the  plaintiffs  eighty  dollars  for 
the  xent  of  the  library  since  the  death  of  Mr.  Patterson.     In 

7.  — : :  this,  we  think,  there  was  error.     The  death  of  a 

property.  partner  invests  the  surviving  partner  with  the  ex- 
clusive right  of  possession  and  management  of  the  whole 
partnership  property  and  business,  f^r  the  purpose  of  settling 
and  closing  the  same.  Parsons  on  Partnership,  *440.  Be- 
sides, the  articles  of  copartnership  provide  that  upon  the  dis- 
solution of  the  firm  the  books  shall  be  divided  in  the  shares 
that  they  were  contributed.  Until  the  administrators  made 
some  effort  for  a  division  of  the  library,  as  contemplated  in  the 
articles  of  copartnership,  it  is  not  equitable  that  the  plaintiffis 
should  be  charged  with  rent  therefor. 

JQV.    The  court  rendered  a  judgment  against  the  plaint- 
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iSs  jointly.     They  complain  that  the  court  did  not  determine 

8. — : :  the  state  of  the  account  between  each  of  the 

ment.  plaintiffs  respectively  and  the  defendants.     The 

petition  prays  that  the  court  order  that  an  account  be  taken 
of  the  partnership  dealings  between  plaintiffs  respectively 
and  J.  G.  Patterson,  deceased.  The  court  found  the  amounts 
respectively  received  by  each  of  the  plaintiffs  before  the  death 
of  Mr.  Patterson,  but  charged  the  amounts  received  by  the 
surviving  partners  since  the  death  of  Patterson  to  them 
jointly,  and  rendered  a  joint  judgment  against  them.  These 
sums  should  have  been  charged  to  Starr  and  Harrison  respec- 
tively in  the  proportion  of  seven  to  five,  and  a  separate  ac- 
count should  be  stated  between  each  of  the  plaintiffs  and  the 
estate,  and  separate  judgments  rendered. 

XV.  The  firm  of  Starr,  Patterson  &  Harrison  prosecu- 
ted an  action  in  favor  of  Roanna  Whitcomb  v.  Abel  Whit- 
comb,  to  set  aside  a  divorce  alleged  to  have  been  fraudulently 
obtained  by  him,  and  procured  a  decree  setting  aside  the  di- 
vorce, and  for  $2,200  alimony.  Thereupon,  Starr,  Patterson 
&  Harrison  commenced  an  action  in  favor  of  Roanna  Whit- 
comb against  Abel  Whitcomb  and  one  Moses  to  subject  cer- 
tain real  estate  to  the  payment  of  the  decree,  and  obtained  a 
decree  as  prayed,  when  Mr.  Patterson  died.  The  defendants 
appealed  to  the  Supreme  Court,  and  Starr  &  Harrison  at- 
tended to  the  case  on  appeal,  and  procured  an  affirmance  of 
the  decree.  Afterward,  they  caused  the  land,  consisting  of 
120  acres,  to  be  sold,  and  bid  it  in,  in  their  own  name,  for 
$1,560.  At  the  time  of  the  death  of  Patterson,  Starr,  Pat- 
terson &  Harrison  had  a  balance  of  account  against  Mrs. 
Whitcomb  amounting  to  $1,378.86.  Starr  &  Harrison  have 
an  accoxmt  against  Mrs.  Whitcomb  for  services  in  attending 
the  appeal  and  for  money  expended  on  her  account,  amounting 
to  $922.35.  On  the  17th  day  of  December,  1878,  Starr  & 
Harrison,  as  surviving  partners,  filed  an  attorney's  lien  on 
the  judgment  in  favor  of  Mrs.  Whitcomb  in  favor  of  Starr, 
Patterson  &  Harrison,  and  also  an  attorney's  lien  in  favor  of 
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Starr  &  Harrison.  At  this  time  the  account  in  favor  of  Starr 
&  Harrison  against  Mrs.  Whitconib  amounted  to  $9.46.  In 
apportioning  the  proceeds  of  the  sale  of  the  lands,  the  court 
found  that  Starr,  Patterson  &  Harrison  were  entitled  to 
$1,047.80  thereof. 

The  defendants  insist  that  the  land  was  worth  $3,000^ 
and  Starr,  Patterson  &  Harrison  should  be  credited  with  the 
value  of  the  land,  less  a  small  sum  to  be  allowed  upon  the 
account  of  Starr  &  Harrison,  instead  of  the  sum  for  which 
the  land  was  purchased. 

A  sufficient  answer  to  this  position  is  that  the  defendants 
in  their  answer  do  not  claim  the  land,  but  simply  an  account- 
ing for  the  amount  realized  on  the  sale  thereof.  The  plaint- 
iffs do  not  complain  of  the  disposition  of  the  claim  by  the 
court. 

XYI.  The  plaintiffs  complain  of  the  taxation  of  costs. 
The  court  taxed  the  witness  fees  and  costs  of  the  plaintiffs  to 
the  defendants,  and  those  of  the  defendants  to  the  plaintiffs, 
9.  — :  —  :  and  of  the  other  costs,  two-thirds  to  plaintiffs  and 
ment  of  costs,  one- third  to  defendants.  It  is  claimed  that  this 
taxation  is  inequitable,  because  the  defendants  introduced  an 
unnecessary  number  of  witnesses.  Without  inquiry  into  this 
position,  we  think  it  is  more  equitable  to  require  each  party 
to  pay  the  fees  and  costs  of  his  own  witnesses.  The  remain- 
ing costs  will  be  divided  between  the  parties  in  the  propor- 
tion of  their  respective  interests  in  the  firm.  The  costs  in 
this  court  will  be  divided  in  the  same  proportion,  except  for* 
the  amended  abstract  of  appellees,  which  will  be  taxed  to  the 
appellees.  The  cause  will  be  r^nanded  for  a  decree  in  har* 
mony  with  this  opinion. 

Sevsbsed. 
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83  gs8  Inoobpokated  Town  OF  Nevada  v.  Hutchins. 

59    6U6 

'^^M  soeu      1.  Cities  and  Towns:  power  oyer  nuisances.    Cities  and  incorpora- 
131  405|  ^^  towns  have  no  authority  to  provide  by  ordinance  for  the  punishment 

by  fine  of  persons  f^ty  of  obstructing  the  streets  by  buildings  or  other- 
wise. Such  obstructions  are  declared  by  section  4089  of  the  Code  to  be 
nuisances,  and  section  456  confers  upon  cities  and  towns  the  power  only 
to  abate  nuisances.  The  power  thus  expressly  granted  gcannot  be  ex- 
tended. 

2.  Praotioe  in  Supreme  Court:  sustainxno  part  of  judgment. 
Where  under  an  ordinance  there  was  a  judgment  imposing  a  fine  upon 
defendant  for  maintaining  a  nuisance,  and  an  order  was  appended  for 
the  abatement  of  the  nuisance  at  his  costs,  this  court,  being  obliged  to 
reverse  the  judgment  as  to  the  fine,  cannot  sustain  the  order  for  the 
abatement,  which  was  merely  incidental  to  the  penalty. 

Appeal  from  Story  Circuit  Court. 
Wednesday,  Ootobbb  18. 

The  defendant  is  the  owner  of  a  hotel  in  the  town  of  Ne- 
vada. In  front  of  the  building  tliere  is  a  porch,  and  steps 
thereto,  which  extend  beyond  the  line  of  defendant's  lot  and 
into  the  adjacent  street  about  eight  feet,  and  which  totally 
obstruct  that  part  of  the  street  covered  by  them,  the  porch 
being  some  four  or  five  feet  above  the  level  of  the  street. 
Under  the  porch  and  within  the  street  there  is  an  excavation 
made  for  the  purpose  of  an  entrance  or  passage-way  to  the 
basement  of  the  hotel. 

An  information  was  filed  against  the  defendant  under  an 
ordinance  of  the  town  charging  him  with  keeping  and  main- 
taining an  obstruction  in  the  sti*eet.  The  defendant  was  ar- 
rested, tried  and  convicted  before  the  mayor,  and  was  fined  in 
the  sum  of  five  dollars,  and  an  order  was  made  for  the  re- 
moval of  the  porch  and  steps,  and  requiring  that  the  excava- 
tion in  the  street  be  filled.  An  appeal  was  taken  by  the  de- 
fendant to  the  District  Court,  where  a  trial  was  had,  and  a 
like  judgment  was  entered.     Defendant  appeals. 
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John  A.  McCall^  for  appellant 
Dyer  <&  FitzpcUrich^  for  appellee. 

EoTHKOCK,  J. — I.  The  ordinance  upon  which  the  prose- 
cution is  based,  so  far  as  applicable  to  the  case,  is  as  follows: 

"Seo.  87.    (1.)  Be  it  ordained  by  the  town  council  of  the  in- 

C4>rporated  town  of  Nevada,  that  if  any  person  shall  place  any 

^    obstruction  or  excavation  on  any  street,  sidewalk 

1.  oiTUES  and  •'  ^ 

cXernii&-^^  or  alley  within  said  town,  or  dig  up  or  excavate, 
*™*^  or  shall  keep  any  such  obstruction  in  any  street, 

sidewalk  or  alley,  either  by  excavation  or  otherwise  (except  it 
be  for  a  reasonable  time  in  receiving  or  discharging  freight 
or  other  goods,  and  the  erection  of  buildings),  he  shall  be 
fined  in  any  sum  not  exceeding  fifty  dollars,  nor  less  than  five 
dollars,  and  said  obstruction  shall  be  removed  at  his  or  her 
expense." 

It  is  contended  by  counsel  for  appellant  that  the  ordinance 
is  void,  so  far  as  applicable  to  this  case,  because  the  town  had 
no  authority  under  the  statutes  of  the  State  to  enact  it. 

Section  456  of  the  Code,  in  enumerating  the  powers  of 
cities  and  towns,  provides  that  "They  shall  have  power  to 
prevent  injury  or  annoyance  from  anything  dangerous,  offen- 
sive or  unhealthy,  and  to  cause  any  nuisance  to  be  abated; 
*  •  *  to  prevent  any  riots,  noise,  disturbance,  or 
disorderly  assemblages,  to  suppress  and  restrain  disorderly 
houses,  houses  of  ill-fame,  billiard  tables,  nine  or  ten  pin 
alleys  or  tables,  and  ball  alleys,  and  to  authorize  the  destruc- 
tion of  all  instruments  and  devices  used  for  purposes  of  gam- 
ing, and  to  protect  the  property  of  the  corporation  and  its  in- 
habitants, and  to  preserve  peace  and  order  therein."  The  act 
with  which  the  defendant  is  charged  is  expressly  declared  to 
be  a  nuisance  by  section  4089  of  the  Code,  which  provides 
that  "the  obstructing  or  incumbering  by  fences,  buildings, 
or  otherwise,  the  public  highways,  private  ways,  streets, 
alleys,  commons,  landing  places  or  burying  grounds,  are  nuis- 
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The  power  given  by  section  456  is  to  abate  nuisances,  and 
the  question  made  is  that  under  this  power  the  town  cannot, 
by  fine,  punish  one  who  maintains  a  nuisance.  In  the  case 
of  the  Gity  of  Chxx/riton  v.  Barber^  54  Iowa,  360,  it  was  held 
that  the  power  to  suppress  and  restrain  disorderly  houses, 
houses  of  ill-fame,  etc.,  provided  by  this  section,  did  not  au- 
thorize the  passage  of  an  ordinance  declai*ing  the  keeping  of 
such  a  house  a  misdemeanor  and  imposing  a  punishment 
therefor.  This  case  followed  the  case  of  the  City  of  Mount 
Pleasa/at  v.  Breeze^  11  Iowa,  899.  These  cases  were  again 
followed  in  the  case  of  the  Town  of  New  Hampton  v.  Con- 
voy^ 66  Iowa,  498. 

Under  section  456,  power  is  given  to  ^^abate*^  nuisances  and 
to  ^'8uppre88  and  restrain"  gambling  houses.  Now  if,  as  we 
have  held,  this  power  to  suppress  and  restrain  does  not  au- 
thorize the  passage  of  an  ordinance  providing  punishment  by 
fine  for  keeping  a  house  of  that  character,  it  is  difficult  to  see 
how  such  an  ordinance  can  be  approved  punishing  the  main- 
taining of  a  nuisance  by  a  fine,  when  the  statute  merely  au- 
thorizes its  abatement  by  the  town. 

The  shade  of  difference  in  the  meaning  between  the  words 
^^abate^^  and  ^^8uppres8^^  is  so  fine  that  it  cannot  be  said  that 
the  power  of  punishment  can  be  exercised  in  one  case  and  not 
in  the  other.  We  do  not  feel  called  upon  to  overrule  the 
cases  cited.  They  have  been  too  long  acquiesced  in  to  be  now 
disturbed.  The  case  of  Mount  PleOBoM  v.  Breeze  was  de- 
termined more  than  twenty  years  ago. 

The  decisions  which  we  have  cited  are  not  inconsistent 
with  the  case  of  Town  of  Bloomjield  v.  Trimble^  54  Iowa, 
899.  That  was  a  prosecution  under  an  ordinance  providing 
a  penally  for  intoxication.  It  was  held  that  the  ordinance 
was  valid  under  the  general  provisions  contained  in  sections 
456  and  482  of  the  Code,  which  empower  towns  to  "preserve 
peace  and  order  therein,"  and  promote  the  comfort  and  con- 
venience of  the  inhabitants. 

No  express  provision  is  made  defining  the  power  of  towns 
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over  the  oflTense  of  intoxication  as  is  made  in  the  case  of 
maintaining  a  nuisance  or  keeping  a  gambling  house  or  house 
of  ill-fame.  The  same  may  be  said  of  the  case  of  City  of 
Oenterville  v.  Miller^  67  Iowa,  66  and  226.  In  that  case  it 
was  held  that  the  town  had  power,  under  the  general  provis- 
ions of  the  sections  of  the  statute  above  cited,  to  punish  the 
keepers  of  disorderly  houses,  because  they  are  authorized  to 
<<prevent"  riots,  noises,  disturbances  and  disorderly  assembla- 
ges. An  ordinance  prohibiting  these  oflTenses  under  proper 
penalties  is  about  the  only  preventive  which  we  could  con- 
ceive. 

The  case  before  us  is  diflFerent.  The  statute  explicitly  deter- 
mines that  maintaining  a  building  in  a  street  is  a  nuisance, 
and  that  incorporated  towns  and  cities  may  abate  nuisances. 
Having  in  express  teims  prescribed  the  power  over  this  sub- 
ject, under  the  authority  of  the  cases  above  cited,  such  power 
cannot  be  extended. 

These  views  dispose  of  this  case.  The  idea  that  the  ordi- 
nance may  be  void  as  to  the  penalty  but  valid  as  to  that  part 
2.  pRAcricB  which  provides  for  the  abatement  of  the  obstruc- 
couSI'sS!?      tion,  cannot  affect  this  case.     Here  the  defendant 

tAlning  part  ,         a    /•       -i       ^^t  n% 

of  Judgment,  was  prosecuted  and  fined.  We  cannot  afarm  a 
part  of  the  case  and  reverse  the  remaining  part.  The  princi- 
pal thing  is  the  penalty,  and  the  order  of  abatement  is  a  mere 
incident. 

It  is  unnecessary  that  we  should  determine  the  other  ques- 
tions in  the  case,  in  view  of  the  fact  that  the  ordinance  is  void 
as  applicable  to 'this  offense,  and  there  can  be  no  retrial  imder 
it.  There  can  be  no  great  hardship  in  the  limit  thus  placed 
upon  the  power  of  municipal  corporations.  The  law  of  the 
State  prescribing  and  punishing  the  maintenance  of  nuisances 
is  ample  for  the  protection  of  the  public 

Reversed 
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Gates  v.  Bbooks  bt.  al. 

82  843|  1.  Practice  in  Supreme  Court :  abstract  dbbiced  cobrect.  Where 
appeUee  does  not  present  any  additional  abstract  amending  tiie  ab- 
stract  of  appellant,  this  court  must  accept  the  abstract  of  appellant  as 
correct,  and  what  appears  on  the  face  thereof  to  be  true. 

2.  :  BILLS  OP  exobptionb  not  sionbd  and  filbd  in  time.    Where 

the  apx>ellant's  abstract  fails  to  show  that  the  bill  of  exceptions  was 
signed  and  filed  during  the  term,  or  that  the  time  to  do  so  was  by  con- 
sent extended  beyond  the  term,  such  bill  will  be  stricken  out  in  this 
court  on  motion,  especially  when  appeUant^s  counsel  appear  to  have 
been  served  with  notice  of  the  motion,  but  take  no  notice  of  it  in  argu- 
ment. 

3.  ■ :  PASSING  ON  constitution alitt  op  a  statute.    When  the 


^59 

h\0 

88 

131 

» 

510 

106 

479 

59 

510 

111 

185 

1  ^ 

510 

m 

966 

appellant  for  the  first  time  in  his  argument  in  reply  contends  that  a 
statute  is  unconstitutional,  the  argument  comes  too  late  to  be  considered 
by  this  court.  Appellee  should  have  had  an  opportunity  to  answer  the 
argument.  It  is  only  after  the  fullest  argument,  and  the  most  mature 
consideration,  that  this  court  will  pass  upon  so  important  a  question. 

4. :  (QUESTION  not  raised  below:  costs,    a  party  aggrieved  by 

the  taxation  of  costs  should  move  in  the  court  below  to  have  Ihe  same 
re-taxed.  When  appellant  failed  to  make  such  motion,  or,  if  he  did 
make  it,  failed  to  assign  error  to  the  ruling  thereon,  he  cannot  be  heard 
in  regard  thereto  in  this  court. 

ON  REHEARING. 

5.  Constitutional  Law :  statute  held  oonstitutional.  In  determ- 
ining the  constitutionality  of  a  statute,  even  a  reasonable  doubt  must  be 
solved  in  favor  of  the  legislative  action,  and  the  act  sustained;  and 
section  2  of  chapter  8  of  the  laws  of  1874,  which  provides  a  summary  pro- 
cess for  determining  and  locating  the  true  boundary  line  between  land 
owners,  without  any  issue  made  in  court,  or  trial  by  jury,  held  not  in 
conflict  with  section  9,  article  I  of  the  constitution,  which  provides  that 
the  right  of  trial  by  jury  shall  remain  inviolate,  and  that  no  person 
shall  be  deprived  of  life,  liberty  or  property,  without  due  process  of  law. 

Appeal  from  Clarke  District  Court. 

Wednesday,  October  18. 

This  is  a  proceeding  under  section  two  of  chapter  eight  of 
the  laws  of  1874,  to  establish  certain  courses  and  boundary 
lines  of  lands  of  the  respective  parties.     Commissioners  were 
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appointed  and  a  survey  was  made  which  established  certain 
conrses  and  boundaries.  The  commissioners  made  their  re- 
port to  the  court.  The  defendants  filed  objections  thereto. 
The  objections  were  overruled  and  the  report  was  aflBrmed, 
and  the  costs  were  adjudged  against  the  defendants.  Defend- 
ants appeal. 

JcumeB  Rice  &  Molntire  Broa.^  for  appellants. 
Joh/n,  Chanej/y  for  appellee. 

RoTHBOOK,  J. — I.  The  appellees  upon  the  submission  of 
this  cause  filed  a  motion  to  affirm  the  judgment  of  the  court 
1- ra^cTicB  below,  upon  the  ground  that  appellants  did  not 
2^^-  ab-  except  to  the  ruling  of  the  court  in  aflirming  the 
dgemedcor-  report  of  the  commissioners,  at  the  time  the  same 
was  made,  nor  for  some  time  after  the  adjournment  of  court. 
The  motion  refers  to  page  15  of  the  abstract.  The  point  in 
the  motion  cannot  be  sustained.  It  does  not  appear  from 
the  abstract  that  the  exception  was  taken  out  of  time.  On 
the  contrary  the  exception  is  noted  at  the  conclusion  of  the 
order  and  judgment  for  costs,  as  though  taken  at  the  time. 
Appellee  does  not  present  any  additional  abstract  amending 
the  abstract  of  appellant,  and  we  must  therefore  accept  the 
latter  as  correct. 

II.  The  motion  also  asks  that  the  bill  of  exceptions  which 
contains  all  of  the  evidence  be  stricken  out,  because  it  was 
2. :bm    not  signed  by  the   trial   ludffe,  nor  filed,  until 

of  exceptions  .    ^  .1.      i^        .1  J  .\  .^ 

notstoed  nearly  one  month  after  the  adjournment  of  the 
time.  court,  and  without  any  time  having  been  given 

beyond  that  fixed  by  law  for  settling  and  filing  bills  of  ex- 
ception. 

This  part  of  the  motion  is  well  taken.  The  appellant's  ab- 
stract shows  that  the  final  order  was  made  in  the  case  on  the 
— day  of  May  1879,  and  that  the  bill  of  exceptions  was  pre- 
sented to  the  District  Court  June  26,  1879.  It  nowhere  ap- 
pears that  the  bill  was  signed  and  filed  during  the  term,  nor 
that  the  time  to  do  so  was  by  consent  extended  beyond  the 
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term.  The  motion  appears  to  have  been  served  upon  coun- 
sel for  appellants,  and  no  resistance  is  made  thereto,  and  no 
notice  thereof  is  taken  in  the  argument  in  reply.  Under 
these  circumstances,  we  must  sustain  the  motion  to  strike  the 
bill  of  exceptions.  Lynch  v.  Kennedy y  42  Iowa,  220;  Gibhs 
V.  Buckingham^  48  Id.,  96. 

in.  The  appellants  for  the  first  time,  in  their  argument 
in  reply,  raise  the  question  as  to  the  constitutionality  of  the 

8 .p^.  statute  under  which  this  proceeding  was  had.   If 

st?tuUon&uy  it  was  desired  that  so  important  a  question  should 
ofstatuto.  ^^  passed  upon  by  this  court,  it  should  have  been 
presented  in  such  way  that  an  opportunity  would  have  been 
allowed  counsel  for  appellee  under  the  rules  to  answer  the 
argument.  It  is  only  after  the  fullest  argument,  and  the 
most  mature  consideration,  that  this  court  will  pass  upon  so 
important  a  question. 

IV.     The  bill  of  exceptions  having  been  stricken  from  the 

record,  there  is  no  question  presented  in  the  argument  of 

appellants,  upon  the  merits  of  the  case,  which  we  can  consider. 

A  question  is  made  in  argument  as  to  the  costs.     The 

statute  expressly  requires  "the  expenses  and  costs  of  the  sur- 

4. :ques-  veys  and  suit  shall  be  apportioned  among  all  the 

raised  below,  parties  according  to  their  respective  interests." 
Acts  of  1874,  chapter  8,  §  4. 

The  court  taxed  all  the  costs  to  the  defendants.  The  stat- 
ute requires  that  any  party  aggrieved  by  the  taxation  of  a 
bill  of  costs  may  upon  application  have  the  same  retaxed. 
Code  §  2944.  It  does  not  appear  that  such  application  has 
been  made.  But  whether  made  or  not  we  cannot  consider 
the  question  upon  this  appeal,  as  ertor  has  not  been  assigned 
in  the  matter  of  awarding  costs. 

Affibhsd. 

ON  BEHRiBIKG 

Ik  the  petition  for  a  rehearing,  our  attention  is  called  to 
the  fact  that  what  we  took  to  be  a  reply  by  appellant  to  the 
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appellee's  argument  is  not  such,  but  an  additional  argument, 
and  filed  within  such  time  that  the  question  raised  therein  in 
respect  to  the  constitationality  of  the  law  under  which  the 
proceedings  were  instituted,  must  be  determined. 

The  statute  in  question  provides  in  substance  that,  where 
the  owners  of  land  cannot  agree  with  the  owner  of  adjacent 
6.  C0K8TITU-  land,  in  regard  to  the  boundary  line  between  the 
stavuteheid  tracts,  he  may  cause  a  notice  to  be  served  upon  the 
tAoskAU  owner  of  the  adjacent  land,  that  on  a  day  named 

he  will  apply  to  the  District  Court  for  the  appointment  of  a 
commission  of  one  or  more  surveyors  to  survey  and  establish 
the  boundary  line.  The  statute  also  provides  that,  on  the  day 
named,  if  a  proper  petition  and  proof  of  due  notice  have  been 
filed  in  the  District  Court,  the  court  shall  appoint  a  com- 
mission of  one  or  more  surveyors  who  shall  survey  the  bound- 
ary line,  and  make  a  report  of  their  doings,  accompanied  by 
a  plat  and  notes  of  the  survey. 

The  statute  also  provides  that  the  commission  may  take 
evidence,  and  incorporate  the  same  with  their  survey;  and 
that  upon  the  filing  of  the  report  any  person  adversely  inter- 
ested may  enter  objections  to  it,  and  the  court  shall  hear  and 
determine  the  same*,  and  shall  approve  or  reject  the  report,  or 
modify  it,  as  it  shall  see  fit,  and  enter  judgment  accordingly. 
§  2  chapter  8  laws  of  1874. 

The  proceeding  contemplated  is  a  summary  proceeding  de- 
signed to  determine  and  locate  the  true  boundary  line  be- 
tween land  owners,  without  any  issue  made  in  court,  or  trial 
by  jury. 

The  defendants  contend  that  the  statute  is  in  conflict 
with  section  9,  article  1  of  the  constitution,  which  provides 
that  the  right  of  trial  by  jury  shall  remain  inviolate,  and  that 
'*no  person  shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law."  The  defendants  insist  that 
they  have  been  deprived  of  their  property  without  due  pro- 
cess of  law. 

To  determine  this  question,  we  have  to  consider  what  is 
Vol.  LIX— 33 
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the  precise  nature  of  the  defendant's  claim.  The  line  in  dis- 
pute is  the  section  line  between  sections  15  and  22,  town- 
ship 71,  north  of  range  24,  west  The  plaintiff  is  the  owner 
of  the  northwest  ^  of  section  22,  and  the  defendants  are  the 
owners  of  the  southwest  J  of  the  southwest  J  of  section  15, 
which  lies  north  of,  and  adjacent  to,  the  plaintiff's  land. 
The  plaintiff  never  denied  that  the  defendants  are  entitled  to 
the  land  called  for  by  their  deed.  There  is  no  question  of 
title  between  the  parties  in  any  proper  sense.  A  controversy 
arises  only  when  the  parties  attempt  to  apply  their  respect- 
ive deeds  to  the  face  of  the  earth.  The  question  is  one  of 
location.  AH  the  claim  which  defendants  make  to  the  land 
in  controversy,  so  far  as  this  proceeding  is  concerned,  is  con- 
ditional. They  claim  the  land  in  controversy  if  it  is  within 
section  15.  We  find,  it  is  true,  some  intimation  that  they 
claim  it  absolutely  by  adverse  possession.  But  with  such 
claim  we  have  nothing  to  do  in  this  proceeding.  Such  a 
claim,  if  it  is  valid,  is  independent  of  the  true  location  of  the 
section  line.  We  have  to  do  with  nothing  except  the  con- 
ditional claim,  which  is  dependent  wholly  upon  the  true  lo- 
cation of  the  section  line. 

Where  parties  make  a  conditional  claim  against  each  other 
of  this  kind,  and  proceedings  are  instituted  under  the  stat- 
ute to  determine  the  fact  upon  which  the  respective  claims 
are  conditioned,  we  are  not  prepared  to  say  that  the  unsuccess- 
ful party  is  deprived  of  property  within  the  meaning  of  the 
constitution.  The  question  to  say  the  least  admits  of  great 
doubt.  Now  it  is  an  elementary  principle,  in  determining 
the  constitutionality  of  a  statute,  that  even  a  "reasonable 
doubt  must  be  solved  in  favor  of  the  legislative  action,  and 
the  act  sustained."  Oooley  on  Const.  Lim.,  182  and  cases 
cited.  Such  being  our  view  of  the  nature  of  the  defendant's 
claim,  we  cannot  properly  hold  the  statute  unconstitutional. 

This  is  the  only  question  presented  in  the  petition  for  re- 
hearing, and  we  liave  to  say  that  the  former  opinion  is  ad 
hered  to  and  the  judgment  affirmed. 


Digitized  by 


Google 


OCTOBER  TEEM,  1882.  615 

Hnrpliy  t.  MeMtUaa. 


MijBPHY  V.  McMillan. 

L  Criminal  Fraotloe :  pailurb  of  judge  to  fix  amount  of  bail  on 
IMPOSING  8BNTENCB.  Where  the  court,  on  rendering  judgment  of  im- 
prisonment for  grand  larceny,  failed  to  fix  the  amount  of  bail  as  required 
by  section  4511  of  the  Code,  the  defendant  was  entitled  to  have  the 
omission  corrected,  but  he  was  not,  on  habeas  corpus,  entitled  to  be  dis- 
charged from  custody  on  account  of  such  omission. 

Appeal  from  an,  order  of  Hon.  D.  D  Miracle^  Judge  of  th^ 
Circuit  Court  of  11th  Judicial  District 

Wednesday,  Ootobeb  18. 

The  defeDdant  is  warden  of  the  penitentiary  at  Ft.  Madi- 
son and  the  plaintiff  is  confined  therein.  For  the  purpose 
of  testing  the  legality  of  his  confinement,  the  plaintiff  ob- 
tained a  writ  of  hdbeaa  corpus.  Upon  the  hearing  it  was 
held  the  plaintiff  was  not  illegally  restrained  and  he  was  re- 
manded to  the  custody  of  the  defendant.  From  such  order 
the  plaintiff  appeals. 

Oilman^  Birdsal  cfe  WHner^  for  appellant. 

Smith  McPherson^  Attorney-general^  for  the  State. 

Seevers,  Oh.  J. — The  plaintiff  was  indicted  and  sentenced 
to  be  confined  in  the  penitentiary  for  the  commission  of  the 
crime  of  grand  larceny.  The  record  fails  to  show  that  at  the 
time  sentence  was  pronounced  the  amount  in  which  bail 
might  be  taken  was  fixed  as  provided  in  Code  §  4511,  which 
is  as  follows: 

^^  In  all  cases  except  murder  in  the  first  degree,  the  court 
rendering  judgment  must  make  an  order  fixing  the  amount 
in  which  bail  must  be  taken,  and  there  shall  be  no  execution 
of  the  judgment  until  such  an  order  is  made." 

Because  the  record  fails  to  show  the  required  order  was 
made,  the  plaintiff  insists  he  is  illegally  restrained  and  is  en- 
titled to  be  discharged.     That  his  imprisonment  is  irregular 
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and  erroneous  will  be  conceded,  but  it  does  not  follow  that 
it  is  void  and  he  entitled  to  be  discharged  from  custody.  It 
is  conceded  the  object  in  fixing  the  amount  of  bail  is  for  the 
purpose  of  an  appeal  to  the  Supreme  Court.  Wlien  the  bail 
thus  fixed  is  given  and  an  appeal  taken,  the  sentence  stands 
suspended  until  the  case  is  determined  by  the  Supreme  Court. 
Such  being  the  object  of  the  statute,  what  consequences 
should  result  from  the  court's  failure  to  enter  of  record  the 
requisite  order.  The  plaintiff  clearly  was  entitled  to  such 
an  order,  but  he  failed  to  ask  that  it  be  made.  Possibly  he 
was  not  compelled  to  do  so.  His  right  to  appeal  was  in 
no  manner  abridged  by  the  failure  of  the  court  in  the  respect 
mentioned.  If,  pending  the  appeal,  the  plaintiff  desired  to  be 
admitted  to  bail,  this  could  have  been  done  in  a  proceeding 
of  the  same  character  as  the  present.  We  think  the  plaint- 
iff had  the  right  to  have  that  done  which  the  court  failed  to 
do.  The  statute  declares  the  consequences  which  shall  re- 
sult from  a  failure  to  make  the  order,  and  that  is  the  execu- 
tion of  the  judgment  shall  not  take  place  until  -tJie  order  is 
made.  The  plaintiff  could  have  prevented  the  execution  of 
the  judgment  by  obtaining  a  writ  of  habeas  corpus  for  the 
purpose  of  having  the  bail  fixed.  Possibly  he  is  entitled  to 
such  relief  now  if  he  desires  it.  But  at  most,  at  some  time, 
on  his  application,  the  plaintiff  had  the  right  to  have  the 
omission  of  the  court  corrected. 

Much  has  been  said  by  counsel  in  relation  to  whether  this 
statute  is  mandatory  or  directory.  It  does  not  seem  to  as 
material  which  it  is;  for,  in  no  event  is  the  plaintiff  entitled 
to  his  discharge,  but  simply  to  have  «uch  an  order  as  the 
court  should  have  made.    More  than  this  he  is  not  entitled  to. 

Affibhed. 
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Mayfield  v.  Maasden  et  al.  |S  *2| 

68    517 

1.  HomoBtead:  part  of  buildhto  bxbbcpt  as.  Defendant  owned  a  4128  5w 
two  Btoiy  Imck  building  twenty  by  eighty  feet,  with  basement,  and  the 
part  of  the  lot  on  which  it  was  built.  The  front  room  of  the  basement 
had  been  (but  not  since  the  rendition  of  plaintiff's  judgment)  used  as  a 
barber  shop.  The  first  story  above  the  basement,  except  the  stairway 
and  two  small  rooms  constructed  by  temporary  partitions,  was  occupied 
as  a  business  room.  Defendants  with  their  family  lived  in  the  building, 
and  occupied  the  whole  second  stoiy  above  the  basement,  and  had  the 
sole  use  of  the  stairway,  and  used  to  some  extent  for  storage  the  two  tem- 
porary rooms  above  referred  to  on  the  first  floor  above  the  basement: — 
Held  that  the  whole  second  story,  the  stairway,  the  basement  and  the 
ground  constituted  defendant's  homestead,  but  that  the  first  story,  ex- 
cept the  stairway  was  subject  to  execution. 

Appeal  Jrom  Marion  District  Court. 
Wednesday,  Ootobeb  18. 

Action  in  equity  to  establish  the  lien  of  a  judgment  upon 
certain  premises,  and  to  subject  them  to  the  payment  of  the 
judgment.  The  defendants,  L.  Maasden  and  Marie  £.  Maas- 
den,  aver  that  the  premises  constitute  their  homestead,  and 
that  as  such  they  are  exempt  from  execution. ' 

The  premises  in  question  consist  of  a  fraction  of  a  lot  in 
the  city  of  Pella,  on  which  is  a  two  story  brick  building 
twenty-five  by  eighty  feet  with  a  basement.  The  front  room 
in  the  basement  was  at  one  time  occupied  as  a  barber  shop. 
The  defendants'  family  lives  in  the  building  occupying  tlie 
whole  second  story  above  the  basement.  In  the  first  story 
above  the  basement  two  small  rooms  were  constructed  by 
partitions  about  seven  feet  high,  and  were  used  to  some  ex- 
tent by  the  family  for  storage.  The  room  in  other  respects 
is  occupied  as  a  business  room,  to-wit:  a  grocery  store,  saloon 
and  restaurant.  The  building  is  a  section  of  a  block,  and  ap- 
pears to  have  been  built  for  business  purposes.  Stairs  lead 
from  the  street  to  the  second  or  residence  story,  and  the  stair- 
way is  taken  out  of  a  comer  of  the  business  room,  but  it  is 
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enclosed,  and  there  is  no  access  to  the  second  story  directly 
from  the  business  room. 

Upon  these  facts,  the  court  held  that  the  basement  room 
which  was  at  one  time  occupied  as  a  barber  shop,  and  the 
first  story  were  not  exempt;  and  that  there  were  exempt  the 
remainder  of  the  building  and  the  ground  upon  which  the 
same  is  situated,  and  entered  a  decree  accordingly.  The  de- 
fendants appeal. 

BoUon  dk  McCoy,  for  appellants. 

Laff&rty  db  Johnson,  for  appellee. 

Adams,  J. — The  defendants  insist  that  the  case  comes 
within  the  rule  in  Wright  cfe  Co.  v.  DUzler,  54  Iowa,  620.  In 
that  case  the  building  was  held  exempt  as  a  homestead,  not- 
withstanding the  lower  story  was  occupied  as  a  store.  It  was 
thought  to  be  distinguishable  from  Rhodes,  Pegram  <&  Co* 
V.  McCormick,  4  Iowa,  368,  on  account  of  the  size  and  char- 
acter of  the  building  and  the  purpose  for  which  it  was  origi- 
nally intended.  Some  importance  also  was  attached  to  the 
fact,  that  access  to  the  second  or  residence  story  was  had 
through  the  lower  or  business  story,  and  through  the  business 
room  itself,  which  rendered  a  sale  of  the  lower  story  impos- 
sible, without  a  positive  interference  with  the  defendant's 
homestead  rights.  The  case  at  bar  is  different,  and  falls  moi*e 
nearly,  we  think,  within  Hhodes,  Pegram  (b  Co.  v.  McCor- 
imok,  and  the  doctrine  of  that  cane  we  think  must  govern. 
We  are  aware  that  the  decision  has  been  criticised,  and 
some  doubt  may  exist  in  regard  to  its  correctness,  but  it  has 
stood  so  long,  that  we  should  not  be  justified  in  overruling  it, 
even  if  we  were  otherwise  disposed  to  do  so. 

We  have  to  say,  however,  that  we  do  not  think  that  the  de- 
cree can  be  wholly  sustained.  The  sale  of  the  entire  lower 
story  would  include  the  stairway  by  which  the  residence  story 
is  reached  from  the  street.  As  the  stairway  is  partitioned 
off,  we  think  that  so  much  of  the  lower  story  as  ii  occupied 
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by  it  is  exempt.  It  appears  to  us,  also,  that  tlie  whole  base- 
ment is  exempt.  No  part  appears  to  have  been  occupied  for 
business  since  the  rendition  of  the  judgment,  and  all  not  oc- 
cupied for  business  we  think  should  be  deemed  to  be  in- 
cluded in  the  homestead. 

As  to  the  small  apartments  constructed  in  the  first  story 
by  partitions  about  seven  feet  high,  we  have  to  say  that  they 
seem  to  constitute  essentially  a  part  of  the  room  out  of  which 
they  are  carved,  which  room,  as  we  hold,  being  mainly  a  busi- 
ness room,  is  not  exempt.  We  see  no  occasion  for  any  modi- 
fication of  the  decree,  except  in  regard  to  the  stairway  and 
the  so  called  barber  shop.  The  exemption,  we  think,  should 
be  extended  so  fer  as  to  embrace  them  with  the  other  parts 
held  exempt 

Modified  and  Affibmbd. 


Welch  v.  MoGbath.  ^90  430 

■50  &1U 

107    650| 

1.  Meohanio's  Lien:  statement  for:  form  of.  Under  section  1851  ---  -^ 
of  the  Revision,  as  amended  by  chapter  111,  of  the  laws  of  1862,  it  was  126  317 
not  necessary,  in  a  statement  for  a  mechanic's  lien,  to  set  forth  the  name  fi®  |^ 

of  the  owner  of  the  property  at  the  time  the  hen  was  filed,  accordingly 
it  was  held  that,  where  the  owner  who  had  incurred  the  indebtedness 
died  before  the  filing  of  the  lien,  it  was  sufficient,  as  against  the  heirs, 
to  file  the  hen  against  the  estate  of  the  deceased  owner. 

2» :  FOBECiiOSURK  OF:  PARTIES  TO  In  an  action  to  foreclose  a  me- 
chanic's hen,  under  sections  1858  and  1S59  of  the  Uevision,  where  the 
owner  who  had  incorred  the  indebtedness  died  before  the  suit  was  brought, 
it  was  not  necessary  to  make  the  heirs  parties  to  the  suit.  A  foreclosure 
against  the  administrator  of  the  deceased  party  is  just  as  binding  upon 
his  heirs  or  devisees  as  would  have  been  a  foreclosure  against  himself 
during  his  life  time. 

8. : :  STATUTE  of  LIMITATIONS  WAIVED.    Where,  in  an  action 

to  foreclose  a  mechanic's  hen,  there  were  proper  parties  defendant,  who 
might  have  plead  the  statute  of  hmitations,  but  did  not,  held  that  the 
defense  was  waived,  and  that  it  could  not  afterwards  be  interposed  in  a 
collateral  proceeding  to  defeat  the  title  acquired  by  the  foreclosure  pro- 
ceedings. 
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4.  Administrator:  bioht  to  acquire  titlb  to  propertt  of  decs- 

DENT.  Where  the  property  ofdecedent  was  sold  at  judicial  sale,  heldihai 
the  administratrix  who  was  decendent*s  widow,  was  not,  on  account  of 
her  fiduciary  relation  to  the  estate,  precluded  from  taking  to  herself  an 
assignment  of  the  certificate  of  purchase  from  a  third  party,  and  that  a 
deed  made  to  her  thereunder  gave  her  as  good  a  title  to  the  property  as 
against  the  heirs  as  such  a  deed  would  have  given  to  her  assignor. 
On  re-hearing,  the  4th  point  was  affirmed,  and  the  following  additional 
IKunts  were  made  in  argument. 

5.  : .  In  the  absence  of  fraud,  one  who,  as  a  trustee,  has  sold 

an  estate,  may  afterwards  repurchase  it  for  himself. 

6. :  .  A  purchase  by  an  executor,  under  an  execution  against 

his  testator,  is  not  void,  but  simply  voidable  at  the  election  of  the  lega- 
tees, exercised  within  a  reasonable  time. 

7.  Practice :  relief  liicitsd  bt  pleadinos.  Relief  can  be  granted  alone 
on  the  case  made  in  the  pleadings:  Accordingly  hM  that,  as  plaintiff 
can  have  relief  only  by  the  setting  aside  of  a  judicial  sale,  which  sale  she 
has  not  attacked  in  her  petition,  she  cannot  have  the  relief  demanded 
in  this  case. 

Appeal  from  Dea  Moines  Circuit  Court. 

Wednesday,  October  18. 

The  plaintiff  alleges  in  substance  in  her  petition  that  she 
is  a  minor,  the  adopted  child  and  sole  heir  of  Wm.  Welch, 
deceased;  that  Wm.  Welch  died  July  27,  1870,  seized  of  lots 
eighteen  and  nineteen,  in  Cameron's  addition  to  the  city  of 
Burlington,  which  property  was  the  homestead  of  decedent 
and  of  this  plaintiff,  his  daughter,  and  has  ever  since  been 
used  by  plaintiff  as  her  homestead,  with  her  adopted  mother, 
Ann  McGrevy,  the  former  widow  of  said  Welch,  deceased. 
That  said  Ann  Welch,  widow,  afterward  married  one  Hu^ 
McGrevy,  but  continued  to  occupy  said  lots  and  the  house  as 
her  homestead,  and  that  of  this  plaintiff.  That  the  defendant, 
Mary  McGrath,  claims  to  have  some  right  or  interest  in  said 
lots,  founded  upon  the  fact  that,  about  May  20,  1874,  said 
Ann  McGrevy,  former  widow  of  Wm.  Welch,  and  Hugh 
McGrevy,  her  husband,  made  a  mortgage  upon  said  property 
to  the  defendant,  upon  which  a  decree  of  foreclosure  was  en- 
tered, execution  was  issued,  and  a  sale  was  made  to  the  de- 
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fendant.  That  the  said  Ann  and  Hugh  McGrevy  had  no 
mortgageable  interest  in,  nor  right  to  convey  said  property, 
and  tJiat  the  mortgage  and  sale  pursuant  thereto  are  void  as 
against  the  heirship,  title  and  homestead  rights  of  the  plaint- 
iff. The  plaintiff  prays  that  the  decree  of  foreclosure  and 
proceedings  thereunder  may  be  set  aside,  and  plaintiff's  title 
confirmed.  The  defendant  filed  answer,  admitting  that  plaint- 
iff is  the  adopted  child  of  Wm.  Welch,  deceased,  but  denying 
that  the  property  in  question  was  his  homestead,  and  denying 
the  other  main  allegations  in  the  petition,  and  averring  that 
in  the  year  1874  Ann  McGrevy  became  the  absolute  owner 
of  the  property  described;  that  defendant  loaned  money  to  her 
thereon,  and  that  the  mortgage  given  therefor  has  been  fore- 
closed, and  the  land  sold  thereunder,  and  that  she  holds  the 
sheriff's  certificate.  The  defendant  also  filed  a  cross-bill  set- 
forth  an  abstract  of  title,  showing  the  following  facts: 

1.  That  in  October,  1872,  George  Jefferys  commenced  an 
action  in  the  Des  Moines  Circuit  Court,  against  Ann  Welch 
and  Charles  O'Brien,  to  foreclose  a  mechanic's  lien  on  the 
real  estate  in  controversy.  Original  notice  was  personally 
served  on  both  defendants,  October  28, 1872;  both  defendants 
answered  November  15,  1872,  and  judgment  in  favor  of 
plaintiff  was  rendered,  February  21,  1873,  for  fifty-nine  dol- 
lars and  fifty-seven  cents,  and  a  mechanic's  lien  established. 

2.  On  the  above  judgment  the  property  was  sold  May  13, 
1873,  to  J.  W.  Heisey  and  Chas.  O'Brien.  The  certificate  of 
purchase  was  assigned  to  Mary  McGrath  and  by  her  to  Ann 
McGrevy,  to  whom  a  sheriff's  deed  was  duly  executed,  which 
was  filed  for  record  and  recorded  May  13,  1874. 

8.  On  the  15th  of  May,  1 874,  Ann  McGrevy  and  her  hus- 
band executed  to  the  defendant,  Mary  McGrath,  a  mortgage  on 
said  lots,  to  secure  the  sum  of  $400,  which  mortgage  was 
duly  foreclosed  May  30,  1878,  and  upon  execution  issued 
thereunder  the  property  was  sold  to  Mary  McGrath,  August 
13,  1878.  The  cross-bill  prays  that  the  property  be  quieted 
in  defendant. 
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To  this  cross  bill  the  plaintiff  filed  a  replication  as  follows: 

^'1.  Averring  that  the  title  to  said  property,  derived  by 
and  through  Oteo.  Jefferys,  is  wholly  null  and  void  as  to  this 
plaintiff,  for  the  reason  that  the  work.for  which  said  lien  was 
claimed  was  all  done  and  completed  on  a  contract  prior  to  the 
second  day  of  April,  1870,  before  the  death  of  said  Wm. 
Welch;  that  said  Welch  died  July  27, 1870,  leaving  plaintiff, 
a  duly  adopted  child,  sole  heir-at-law  of  said  Wm.  Welch; 
that  no  claim  for  a  lien  thereunder  was  filed  until  April  16, 
1872,  more  than  two  years  after  the  completion  of  the  work, 
and  that  said  claim  for  a  lien  was  not  filed  against  this  plaint- 
iff, as  owner  of  said  property,  but  against  "Wm.  Welch's  es- 
tate," and  no  other  lien  or  claim  was  filed  by  him,  [Exhibit 
showing  claim  filed  with  clerk  as  part  of  the  reply.] 

"No  notice  of  the  claim  for  mechanics'  lien  was  ever 
served  upon  plaintiff,  either  in  person  or  on  her  guardian. 

"2.  The  petition  for  the  enforcement  of  said  lien  was 
not  filed  until  October  26,  1872,  more  than  two  and  one  half 
years  after  the  work  was  done,  and  more  than  two  years  after 
said  Welch's  death.  And  in  such  proceedings  for  foreclosure 
of  said  mechanics'  lien,  this  plaintiff  was  in  no  way  made  a 
party,  or  notified  thereof;  that  said  proceedings  were  only 
against  Charles  O'Brien  and  Ann  Welch,  as  administrators 
of  said  Wm.  Welch's  estate;  and  upon  this  proceeding  to 
foreclose  said  mechanic's  lien  alone  the  defendant's  title  above 
set  up  is  based. 

"Therefore,  all  of  said  proceedings  to  establish  said  me- 
chanics' lien,  and  the  sale  thereunder,  were  insufiicient  to  di- 
vest the  plaintiff's  title,  she  being  at  the  time  a  minor  only 
six  years  old,  and  did  not  estop  her  now  asserting  her  right" 

A  copy  of  the  petition  entitled  "lien  foreclosure,"  is  an- 
nexed as  an  exhibit. 

"8.  The  Ann  Welch  mentioned  in  defendant's  abstract,  to 
whom  the  sheriffs  deed  was  made,  is  the  same  Ann  Welch 
who  was  administratrix  of  the  estate  of  Wm.  Welch,  deceased, 
and  who  had  a  homestead  interest  in  the  said  realty,  and  was 
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incapacitated  by  reaaon  of  her  said  relationsliip  to  said  estate 
and  the  plaintiflf  and  the  property,  to  acquire  a  title  thereto 
adverse  to  plaintiff,  and  the  defendant,  McGrath,  had  full  no- 
tice of  all  said  facts  when  she  took  the  mortgage." 

All  other  allegation  of  cross  bill  are  denied. 

Exhibit  claim  against  Wm.  Welch's  estate  in  favor  of 
Qeorge  Jefferys,  1870,  April  2,  showing  balance  due  of  $58.57. 

"Sworn  to  and  marked  filed  on  the  16th  day  of  April,  1872. 

Wm.  Gakeett,  Cl&rk,  D.  C' 

EXHIBIT. 

*'Lien  foreclosure"  sets  forth  petition  of  George  Jefferys  to 
foreclosure  above  lien  as  follows: 
Geobge  Jefferys, 

V. 

Ann  Welch  and  Charles  O'Brien, 
Administrators  of  the  estate  of  Wm.  Welch,  deceased. 
Petition  in  usual  form,  claiming  foreclosure  of  above  lien 
claim,  marked  "filed  October  26,  1872. 

Wm.  Garrett,  Clerk  C.  CP 

EXHIBIT. 

Notice  in  above  entitled  cause,  addressed  to  said  Ann 
Welch  and  Charles  O'Brien,  as  administrators  of  Wm.  Welch's 
estate,  to  a  term  of  Circuit  Court  to  be  held  November  11, 
1872. 

To  this  replication  the  defendant  demurred  as  follows: 

«1.  The  facts  stated  constitute  no  defense  to  said  cross- 
bill. 

"2.  The  fact  that  the  mechanic's  lien  of  Jefferys  was  not 
filed  till  after  the  death  of  Wm.  Welch,  is  no  defense. 

"3.  The  plaintiff  is  estopped  by  the  judgment  and  decree 
establishing  and  foreclosing  the  Jefferys  mechanic's  lien,  from 
denying  that  he,  Jefferys,  was  entitled  to  such  lien. 

**4.  No  facts  are  shown  to  justify  this  court  in  interfering 
with  the  title  which  defendant  has  asserted  in  her  cross-bill. 

<*5.     Ann  Welch's  demanding  that  the  property  be  sold, 
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subject  to  redemption,  is  immaterial.  She  not  having  offered 
to  redeem. 

^'6.  The  facts  in  defendant's  cross  bill  show  that  Ann 
Welch  at  the  time  she  took  the  sheriff's  deed,  was  not  acting 
in  a  fiduciary  capacity." 

The  court  sustained  this  demurrer.  The  plaintiff  declined 
to  further  plead,  and  the  court  decreed  that  die  defendant  is 
the  owner  of  the  property  in  controversy,  and  entitled  to  a 
deed  from  the  sheriff  therefor.     The  plaintiff  appeals. 

P.  Henry  Smyths  T.  W.  Nevman  and  D.  Y.  Overton^ 
for  appellant. 

Rail  d)  Ru%ton  and  T.  J.  Trulocky  for  appellee. 

Day,  J. — I.  The  appellant  claims  that  the  lien,  to  be  valid, 
should  have  been  claimed  against  the  owners  of  the  property 
2.MBCHAKio'8  ^*  *^®  *^^®  ^^^  '^^^  ^^  loX^A^  aud  not  against  the 
S^tfor?form  estate  of  William  Welch.  The  appellant  relies 
**'*  upon  Rohhins  v.  Buma^  34  N.  J.  Law,  322.    In 

that  case  it  was  held  that,  where  the  owner  of  the  building  on 
which  the  lien  was  claimed  died  before  the  lien  was  filed,  the 
claim  for  a  lien  should  have  been  filed  against  the  parties 
who  were  owners  by  inheritance  at  the  time  the  lien  was 
claimed,  and  not  against  the  executors  of  the  former  owners. 

The  decision  was  based  upon  the  peculiar  provisions  of  the 
New  Jersey  statute,  which  requires  that  the  lien  claim  shall 
contain,  amongst  other  things,  the  name  of  the  owner  or 
owners  of  the  land  upon  which  the  lien  is  claimed.  The  law 
in  force  at  the  time  this  lien  was  claimed  was  section  1851 
of  the  Revision  of  1860,  as  amended  by  Chapter  111  of  the 
Ninth  General  Assembly,  and  was  as  follows:  "It  shall  be 
the  duty  of  every  person,  except  as  has  been  provided  for  a  sub- 
contractor, who  wishes  to  avail  himself,  of  the  provisions  of 
this  chapter,  to  file  with  the  clerk  of  the  District  Court  of 
the  county  in  which  the  building,  erection,  or  other  improve- 
ment to  be  charged  with  the  lien   is  situated,  and  within 
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ninety  days  after  all  the  tilings  aforesaid  shall  have  been 
furnished,  or  the  work  or  labor  done  or  performed,  a  just  and 
true  account  of  the  demand  due  or  owing  to  him  after  allow- 
ing all  credits,  and  containing  a  correct  description  of  the 
property  to  be  charged  with  said  lien,  and  verified  by  ajffida- 
vit  But  the  fftilure  to  file  the  claim,  account,  settlement,  or 
demand  in  the  time  named  in  this  section  and  in  section  1874, 
shaU  not  operate  to  defeat  the  claim  or  demand,  nor  the  lien 
of  the  person  supplying  the  labor  or  material,  as  against  the 
owner,  nor  the  contractor,  nor  as  against  any  one  except  pur- 
chasers or  incumbrancers,  without  notice,  whose  rights  ac- 
crued after  the  ninety  days  and  before  the  account,  or  settle- 
ment, or  claim,  or  lien  is  filed.'' 

This  statute  does  not,  as  does  the  New  Jersey  statute,  re- 
quire that  the  claim  for  a  lien  shall  contain  a  statement  of 
the  name  of  the  owner  of  the  property  against  which  the  lien 
is  claimed.  The  statute  simply  requires  that  the  party  claim- 
ing the  lien  shall  file  a  just  and  true  account  of  the  demand 
owing  to  him,  containing  a  correct  description  of  the  prop- 
erty to  be  charged  with  the  lien.  When  the  person  against 
whom  the  claim  originated  is  dead,  the  proper  course,'  we 
think,  in  view  of  the  provisions  of  the  statute  which  we  have 
cited,  and  the  provisions  of  section  1857  of  the  Revision,  is 
to  make  out  the  account  for  the  demand  due,  against  the  es- 
tate which  is  liable  for  its  payment,  and  not  against  the  heirs, 
who  are  not  liable  for  it  We  are  not  authorized  to  hold, 
under  the  provisions  of  the  statute  cited,  that  the  claim  for  a 
lien  should  contain  the  name  of  any  other  party  than  the  one 
who  owes  the  debt.  It  is  claimed,  however,  that  it  is  neces- 
sarily implied  in  section  1862  of  the  Revision,  that  the 
claim  for  a  lien  shall  contain  the  name  of  the  owner  of  the 
property  at  the  time  the  lien  is  filed.  This  section  provides 
as  follows:  '<It  shall  be  the  duty  of  the  clerk  of  the  District 
Court  to  indorse  upon  every  account  the  date  of  its  filing,  and 
make  an  abstract  thereof  in  a  book  by  him  to  be  kept  for 
that  purpose  and  properly  indexed,  containing  the  date  of  its 
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filing,  the  name  of  the  person  laying  or  imposing  the  lien,  the 
amount  of  said  lien,  the  name  of  the  person  against  whose 
property  the  lien  is  filed,  and  a  description  of  the  property  to 
be  charged  with  the  same."  Unless  the  person  against  whom 
the  account  is  filed  had  some  interest  in  the  property  when 
the  lien  arose,  or  when  the  claim  therefcn*  was  filed,  the  lien 
would  be  unavailing.  This  section  assumes  that  the  person 
against  whom  the  claim  is  filed  has,  or  had,  some  interest  in  the 
property  upon  which  the  lien  could  operate. 

The  requirement  that  the  clerk's  abstract  shall  contain 
the  name  of  the  person  against  whose  property  the  lien 
is  filed,  really  amounts  to  no  more  than  that  it  shall  contain 
the  name  of  the  person  against  whom  the  account  is  filed,  and 
a  claim  for  a  lien  is  made.  If  the  legislature  intended  that 
the  statement  for  a  lien  should  contain  the  name  of  the  owner 
of  the  property  at  the  time  the  lien  is  filed,  it  is  incredible 
that  section  1851  should  remain  altogether  silent  respecting 
it,  and  thatthetequirements  should  be  left  to  be  inferred  from 
the  provisions  of  another  section  having  no  reference  to  what 
the  statement  should  contain,  but  simply  prescribing  the  duties 
of  the  derk  in  relation  thereto. 

II.  It  is  claimed  that  the  foreclosure  of  the  lien,  and  all 
the  proceedings  subsequent  thereto,  are  void,  as  to  the  plaint- 

^ ,  j^jj^.  iff,  because  she  was  not  made  a  party  to  the  fore- 

pSirtiSS)."  closure.  The  foreclosure  proceeding  was  had 
against  the  administrator  of  the  estate  of  Wil- 
liam Welch,  deceased.  The  provisions  of  the  stain te  upon 
this  question  are  contained  in  the  Revision,  and  are  as  fol- 
lows: 

"Sec.  1858.  In  all  suits  under  this  act,  the  parties  to  the 
contract  shall,  and  all  other  persons  interested  in  the  matter 
in  controversy,  and  in  the  property  charged  with  the  lien 
may,  be  made  parties,  but  such  as  are  not  made  parties  shall 
not  be  bound  by  any  such  proceedings." 

"Sec.  1869.  In  case  of  the  death  of  any  of  the  parties 
specified  in  the  immediately  preceding  section,  whether  be- 
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fore  or  after  suit  brought,  the  executor  or  administrator  of 
Buch  deceased  party  shall  be  made  plaintiff  or  defendant  as 
the  case  may  require,  and  it  shall  not  be  necessary  to  make 
the  heirs  or  devisees  of  such  deceased  persons  parties  to  such 
suit." 

William  Welch  was  a  party  to  the  contract,  and,  if  he  had 
been  living  at  the  time  the  suit  was  commenced  he  would 
have  been  a  necessary  party.  He  died,  however,  before  the 
suit  was  commenced  and  the  plaintiff  became  one  of  the  heirs. 
Under  section  1859,  the  administrators  of  the  estate  of  Wil- 
liam Welch  became  proper  parties  defendant,  and  it  was  not 
necessary  to  make  the  heirs  parties.  It  is  said  that,  under 
section  1868,  persons  interested  in  the  property  charged  with 
the  lien  not  made  parties,  are  not  bound  by  the  proceedings. 
But  section  1868  refers  in  this  provision  to  all  other  parties 
than  the  parties  to  the  contract.  When  a  party  to  the  con- 
tract dies,  his  administrator  or  executor  becomes  his  repre- 
sentative as  to  all  matters  connected  with  the  suit,  and  by  ex- 
press provision  of  the  statute,  it  is  not  necessary  to  make  the 
heirs  parties.  A  foreclosure  against  the  executor  or  admin- 
istrator of  a  deceased  party  to  the  contract  is  just  as  bind- 
ing upon  his  heirs  or  devisees,  as  would  have  been  a  foreclos- 
ure against  the  party  himself  during  his  lifetime. 

This  case  ic  not  like  Oatea  v.  Ballon,  66  Iowa,  741.  In 
that  case  the  land  on  which  the  lien  existed  was  sold  be- 
fore the  action  to  foreclose  the  lien  was  commenced.  The 
statute  upon  which  this  decision  is  based  does  not  apply  to 
that  case. 

III.  The  account  against  William  Welch  matured  April 
2,  1870.^    Tlie  claim  for  a  lien  was  filed  April   16,  1872. 

^ . .  The  action   to  foreclose  the  lien,  was  not  com- 

uSiStiSLi  menced  until  October  26th,  1872,  which  was  two 
waived.  years  and  nearly  seven  months  from  the  time  the 

account  matured.  The  reply  alleges  this  fact  against  the 
sufficiency  of  the  title  acquired  under  the  lien  foreclosure. 
As  we  have  seen,  the  proper  parties  were  made  to  the  fore- 
closure proceeding.    The  decree  entered  in  that  proceeding 
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is  binding  until  set  aside  in  the  proper  manner.  The  defend- 
ants could  waire  the  statute  of  limitations,  and  having  failed 
to  interpose  it  at  the  proper  time,  it  cannot  be  made  availa- 
ble now. 

IV.  The  plaintifl's  replication  alleges  that  Ann  Welch, 
(McGrevy)  mentioned  in  defendant's  abstract,  to  whom  the 
ft.  ADMnas-  sheriflfs  deed  was  made,  is  the  same  Ann  Welch 
toaJqSretftte  who  was  administratrix  of  Wm.  Welch,  deceased, 
deoSSent^ ^  and  who  had  a  homestead  interest  in  the  said 
realty,  and  was  incapacitated  by  reason  of  her  said  relation- 
ship to  said  estate  and  the  plaintiff  and  the  property  to  ac- 
quire a  title  thereto  adverse  to  the  plaintiff  The  abstract 
of  title  set  forth  in  the  defendant's  cross-bill,  and  the  cor- 
rectness of  which  is  not  denied,  shows  that  the  property 
was  sold  at  sheriff's  sale  to  J.  W.  Heisey  and  Charles 
O'Brien,  who  assigned  the  certificate  of  purchase  to  Mary  Mc- 
Grath,  who  assigned  the  certificate  to  Ann  McGrevy  (Welch). 
Ann  McGrevy  did  not  purchase  the  property  at  the  sheriff's 
sale,  but  took  an  assignment  of  the  certificate  of  purchase. 
Although  Charles  O'Brien  was  one  of  the  administrators  of 
Welch's  estate  the  replication  does  not  base  the  allied  inval- 
idity of  the  defendant's  title  upon  the  ground  that  O'Brien 
could  not  purchase  the  property  in  connection  with  Heisey, 
at  the  sheriff's  sale.  The  point  relied  upon  in  this  replication 
is,  that  Ann  McGrevy  (Welch)  stood  in  such  a  fiduciary  rela- 
tion to  the  estate  that  she  could  not  purchase  the  property. 
She  took  an  assignment,  however,  from  one  whose  title  is  not 
impeached,  and  notwithstanding  her  fiduciary  relation,  ac- 
quired as  good  a  title  as  her  assignor. 

The  demurrer  to  the  plaintiff's  replication  was  properly 
sustained. 

Affibmsd. 

OPnaON  ON  BEHSABINO. 

Day,  J. — ^Upon  the  petition  of  plaintiff,  a  rehearing  was 
granted  upon  the  4th  point  of  the  foregoing  opinion.  It  is 
insisted  that  Ann  McGrevy  stood  in  such  a  fiduciary  relation 
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to  the  property  in  question  that  she  could  not  acquire  a  good 
title,  even  though  purchased  from  one  who  could  acquire  a 
good  title.  The  authorities  cited  by  plaintiffs  attorney  do 
not,  as  we  understand  them,  sustain  this  position.  The  case 
of  Siherthom  v.  MoKinster^  12  Pa.  St.,  67,  is  directly  in 
point  in  support  of  the  opposite  doctrine. 

That  was  a  case  where  executors,  under  a  power  given  to 
sell  lands,  sold  to  one  Bums,  and  Silverthom,  one  of  the  exe- 

8.  — : ,  cutors,  afterward   purchased  from  Burns.      The 

court  say:  <<As  then,  Bums  was,  by  the  sale,  invested  with  an 
estate  recognized  by  our  laws,  there  was  nothing  to  hinder 
him  from  selling  and  conveying  it  to  whomsoever  he  pleased. 
Nor  is  there  anything  in  the  law,  or  the  transaction  itself,  to 
prohibit  Isaac  Silverthom  from  becoming  the  purchaser. 

^There  is  no  suggestion  of  mala  fdes  in  the  sale  made  by 
the  executors  of  Bums,  and  it  is  clear  that,  in  the  absence 
of  fraud,  one,  who  has  sold  an  estate  as  trustee,  may  after- 
wards fairly  repurchase  it  for  himself.  Pamterv.  Henderaony 
7  Barr.,  48." 

It  is  further  insisted  that  Ann  McGrevy,  being  found  in 
possession  of  the  title,  the  burden  is  thrown  upon  her  to 
show  that  she  acquired  her  title  from  a  hona  fide  purchaser. 
The  abstract  of  title  set  forth  by  the  defendant  in  her  answer 
shows  that  the  property  in  controversy  was  sold  under  execu- 
tion to  J.  W.  Heisey  and  Charles  O'Brien,  who  assigned  the 
certificate  of  purchase  to  Mary  McGrath,  and  she  to  Ann  Mc- 
Grevy. From  the  exhibits  attached  to  the  replication  it  ap- 
pears that  Charles  O'Brien  was  one  of  the  administrators  of 
the  estate  of  William  Welch,  deceased.  In  Flemmg  v,  Forarhy 
12  Ga.,  594,  it  is  held  that  an  executor  cannot  become  the 
purchaser  of  land  sold  under  execution  against  his  testator, 
but  that  the  sale  will  be  set  aside  on  the  application  of  the 
legatees,  provided  such  application  be  made  in  a  reasonable 
time,  otherwise  the  right  will  be  considered  waived  or  aban- 
doned.    The  reasoning  adopt^  in  this  opinion  is  quite  satis- 

VoL.  LIX— 84 
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factory,  and  the  rale  established  is,  we  think,  the  proper  one. 
See  also  Spindle  v.  Aikinsofiy  3  Ind.,  410. 

Under  the  rule  recognized  in  Fleming  v.  Foran^  supra, 
a  pnrchase  by  an  executor  nnder  an  execution  against  his  tes- 

6.  — : ,  tator  is  not  void,  but  simply  Toidable,  at  the  elec- 
tion of  the  legatees,  exercised  within  a  reasonable  time.  Now, 
from  a  reference  to  the  petition  in  this  case,  it  appears  that 
the  execution  sale  to  Heisey  and  O'Brien  is  not  attacked.  Ko 
effort  is  made  to  set  it  aside.  The  petition  simply  alleges 
that  Ann  and  Hugh  McGrevy  had  no  mortgageable  interest 
in  the  property,  and  that  the  mortgage  and  the  sale  pursuant 
thereto  are  void,  and  the  petition,  referring  to  the  decree  of 
foreclosure  of  the  mortgage,  prays  that  the  decree  and  the 
proceedings  thereunder  may  be  set  aside.  In  the  application 
also,  no  reference  is  made  to  the  purchase  at  execution  sale 
by  Heisey  and  O'Brien.  It  is  simply  alleged  that  Ann  Welch 
by  reason  of  her  relationship  to  the  estate  and  the  parties, 
was  incapacitated  to  acquire  a  title  to  the  property  adverse  to 
the  plaintiff.  The  theory  of  both  the  petition  and  the  repli- 
cation seems  to  be  that,  without  reference  to  any  illegality  in 
the  purchase  of  Heisey  and  O'Brien,  Ann  Welch,  stood  in 
such  fiduciary  relation  to  the  property  that  she  could  not 
through  any  one  acquire  a  good  title  to  the  property.  This 
position  we  have  shown  to  be  incorrect.  We  need  not  specu- 
late upon  what  the  result  might  have  been  if  the  plaintiff  had 
alleged  the  invalidity  of  the  purchase  at  execution  sale  by 
Heisey  and  O'Brien,  and  had  sought  to  set  that  aside.  Relief 
can  be  granted  plaintiff  alone  upon  the  case  made  in  her 
pleading. 

The  fact,  appearing  in  defendant's  answer,  that  she  acquired 

title  by  assignment  from  Heisey  and  O'Brien,  does  not  show 

her  title  to  be  invalid,  for  the  interest  acquired  by 

7.  pbacticb:  '  ^*  •' 

jeii^^umitcd  Heisey  and  O'Brien  was  voidable  only  at  the  elec- 
^^^^  tion  of  plaintiff,  and  must  stand  until  she  asks  to 

have  it  set  aside.  The  court  cannot  set  aside  the  sale  to  Heisey 
and  O'Brien,  unless  plaintiff  asks  that  relief.     The  mechanic's 
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lien  and  the  judgment  thereon  being  affirmed,  it  may  be  that 
plaintiff  would  not  desire  to  have  the  Bale  set  aside  and  the 
property  resold.  Without  the  setting  aside  of  the  sale  to 
Heisey  and  O'Brien,  the  plaintiff  can  have  no  relief,  and  the 
plaintiff  nowhere  in  her  pleadings  asks  thisreliefl  The  former 
opinion  is  adhered  to. 

Affisubd, 

M    Mil 

[  fA    ^1 

1^    484 

NiOKSOK  V.  Blaik.  J3Lfi2^l 

1.  Praotioe:  hbqliobnob  of  olerk:  aotioh  dishissbd  vob.  A  motion 
was  made  to  digmiss  plaintiff^s  addon,  because  the  derk  had  failed  to  make 
a  memorandum  in  the  appeanmce  docket  of  the  date  of  filing  the  peti- 
tion, and  the  court  sustained  the  motion:  Held  properly  sustained,  under 
section  200  of  the  Code,  which  provides  that  no  pleading  of  any  descrip- 
tion shall  be  considered  as  filed  until  such  memorandum  is  made. 

AppeaX  from  Huniboldt  District  Oov/rt. 
Wedijbsdat,  Ootobbb  18. 

AonoN  IN  ATTAOHHBNT.  The  defendant  filed  a  motion  to 
dismiss  the  action,  which  motion  the  court  sustained.  The 
plaintiff  appeals. 

A.  D.  Bicknell  and  Ola/rhe  &  Farrellj  for  appeUant. 
Ov/mey  <6  Qimey^  for  appellee. 

Adahs,  J. — ^The  motion  to  dismiss  was  based  upon  the 
fact  that  no  memorandum  of  the  date  of  filing  the  petition 
had  been  made  in  the  appearance  docket. 

The  provision  of  statute  upon  which  the  defendant  relies 
is  in  these  words:  <<The  clerk  shall  immediately  upon  the 
filing  thereof  make  in  the  appearance  docket  a  memorandum 
of  the  date  of  the  filing  of  all  petitions  *  *  * 

or  paper  of  any  other  description  in  the  cause;  and  no  plead- 
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ing  of  any  description  shall  be  considered  as  filed  in  the  cause 
*  *  *  nntil  the  said  memorandum  is  made. 
Code  §  200. 

The  plaintiff  insists  that  this  provision  is  merely  directory, 
and  that,  where  the  petition  has  been  lodged  in  the  clerk's  of- 
fice and  has  been  marked  filed,  as  in  this  case,  the  plaintiff 
should  not  suffer  by  reason  of  the  clerk's  omission  to  make 
the  required  entry  in  the  appearance  docket. 

The  provision  may  be  divided  into  two  parts.  In  the  first 
part  is  a  provision  as  to  what  the  clerk  shall  do,  and  in  the 
second  is  a  provision  as  to  what  shall  be  the  consequence  of 
a  failure.  If  we  had  only  the  first  part,  there  would  be  much 
force  in  the  plaintiff's  position  that  the  statute  should  be  con- 
strued as  merely  directory.  But  the  provision  as  to  the  con- 
sequence of  a  failure  must  be  construed  according  to  the 
plain  meaning  of  the  words,  and  so  construing  it,  it  forbids 
us  to  say  that  the  effect  is  the  same  whether  the  entry  is  made 
or  not.     Padden  v.  Moorej  68  Iowa.,  703. 

The  plaintiff  complains  that,  if  his  action  is  dismissed,  he 
will  lose  the  benefit  of  his  attachment,  and  that,  too,  without 
any  fault  or  negligence  upon  his  part.  But  the  omission  of 
an  official  duty  generally  results  in  an  injury  to  some  one, 
and  it  is  impossible  to  prevent  it.  Besides,  we  arc  not  pre- 
pared to  say  that  plaintiff  was  wholly  without  fault.  It  may 
not  be  customary  for  attaching  creditors  or  their  attorneys  to 
see  that  the  clerk  performs  his  duty  in  making  the  proper  en- 
tries in  the  appearance  docket,  yet  they  have  power  to  do  so. 

The  case  is  not  different  from  that  of  the  grantee  in  a  deed  re- 
corded but  not  indexed.  The  record  in  euch  ease  does  not 
give  constructive  notice.  The  grantee's  protection  can  be  made 
certain  only  by  seeing  that  the  recorder  performs  his  duty. 
Miller  v.  Bradford^  12  Iowa,  14;  Barney  ^.  MoCcurty^  15 
Id.,  510. 

The  plaintiff  insists,  however,  that,  while  it  may  be  that  the 
petition  could  not,  under  the  statute,  be  considered  as  filed 
until  the  entry  had  been  made  in  the  appearance  docket,  yet 


Digitized  by 


Google 


OCTOBER  TERM,  1882.  533 

Bunee  y.  Bunee. 

the  court  should  not  have  dismissed  the  action,  but  should  have 
directed  the  entry  to  be  made.  But  if,  as  we  hold,  the  court 
was  bound  to  consider  the  petition  as  not  filed,  there  was  no 
alternative  for  the  court  but  to  dismiss  the  action.  Suppose 
the  clerk  had  made  the  entry,  the  petition  would  be  deemed 
to  have  been  filed  when  tlie  entry  was  made.  If  not  made 
ten  days  before  the  term,  it  would  be  the  duty  of  the  court  to 
treat  the  case  as  discontinued.  Code,  §  2600.  We  think  that 
the  court  did  not  err  in  sustaining  defendant's  motion. 

Affirmed. 


BxniroE  y.  Bukob  et  al. 


1.  Quardiian's  Sale  of  Heal  Estate:  dbfectivb  kotice:  jubisdio- 

TION .  In  a  proceeding  by  a  guardian  to  sell  the  ward's  real  estate,  there 
was  notice  served  upon  the  ward,  and,  althongh  the  service  was  imperfect, 
the  court  found  as  a  matter  of  record  that  service  had  ''been  duly  made 
as  provided  by  law:'*  Ueld,  that  the  defect  in  the  service  of  the  notice 
could  not  be  taken  advantage  of  in  a  collateral  proceeding  to  set  aside 
the  title  of  the  purchaser  at  the  guardian's  sale. '  The  court  was  not 
without  jurisdiction,  as  in  the  case  of  no  notice. 

2.  :  ORDEB  FOB  NOT  A  JUDGMENT :  STATUTES  CONSTRUED.  A  pro- 
bate order  for  a  guardian's  sale  is  not  sl  judgment;  and  sections  3154 
and  3157  of  the  Code,  providing  for  reversing,  vacating  and  modifying 
judgments^  have  no  proper  application  to  such  an  order. 

8. :  STATEMENTS  IN  PETITION  FOB.  Under  the  statute  which  pro- 
vides that  the  real  estate  of  a  minor  may  be  sold  when  necessary  for  hii 
support  or  education,  it  is  sufficient,  to  give  the  coart  jurisdiction  to  or- 
der the  sale,  if  such  necessity  is  alleged  in  the  petition. 

4.  ' :  NB0B88ITT  OF  SALE  BOND:  AFPBOVAi^  OF  SALE.    In  a  proceed- 

ing in  probate  to  sell  the  real  estate  of  a  minor,  while  it  would  be  enor, 
in  the  absence  of  the  sale  bond  required  by  section  2556  of  the  Revision, 
for  the  court  to  approve  the  sale,  yet,  where  jurisdiction  has  attached,  and 
the  sale  has  been  approved,  it  cannot  be  successfully  attacked  in  a  col- 
lateral proceeding  by  alleging  the  want  of  a  sale  bond. 

5. :  APPROVAL  OF  SALE  AND  DEED  BY  CLERK.    Under  chapter  86, 

Laws  of  1868,  by  which  the  clerk  was  empowered  to  keep  open  court, 
and  transact,  in  the  absence  of  the  judge,  all  probate  business  not  re- 
quring  notice,  sulgect  to  the  supervision  and  approval  of  the  judge,  the 
derk  was  authorized,  in  theabsenceof  the  judge,  to  approve  the  sale  and 
deed  made  by  a  guardian  for  the  real  estate  of  his  ward,  and,  where  the 


Digitized  by 


Google 


534  SUPREME  COURT  OF  IOWA, 

Bance  y.  Bonce. 

clerk  80  approTed  the  sale  and  deed,  and  the  judge  afterwards  approred 
the  guardian's  r^^rt  of  sale,  Ae^  that  the  approval  by  the  judge  of  the  r#- 
port  must  have  included  an  approval  of  the  act  of  the  clerk  in  relation 
thereto,  and  was  a  sufficient  approval  by  the  judge  of  the  sale  and  deed. 

6.  Practice:  parties  to  cross-petition.  Where  certain  mortgagees 
were  interested  in  the  identical  matter  for  which  the  action  was  brought, 
and  might  have  been  joined  as  plaintiffs,  it  was  competent  for  the  de- 
fendants to  brmg  them  in  by  cross-petition,  that  the  a4Judication  respect- 
ing their  title  might  be  complete. 

Appeal  from  Cerro  Gou'do  Cvromt  OotATt. 
Thursday,  Ootobeb  19. 

AoTioK  to  set  aside  a  gaardian's  deed.  The  plaintiff  avers 
in  his  petition  that,  in  1871,  he  was  a  minor,  and  the  owner  of 
the  land  in  question;  that  the  defendant,  George  L.  Bunce, 
made  a  pretended  guardian's  sale  of  the  land,  and  the  other 
defendants  claim  to  have  acquired  an  interest  in  the  land 
through  such  sale.  The  plaintiff  avers  that  the  sale  was  in- 
valid, because  there  was  no  sufficient  service  of  notice  on  him; 
also,  because  the  petition  for  the  sale  was  insufficient;  also,  be- 
cause no  sale  bond  was  given;  and  finallj,  because  there  was 
no  approval  of  the  deed.  The  defendants  denied  the  material 
allegations  of  the  petition.  They  also  filed  a  cross-petition, 
bringing  in  certain  mortgagees,  and  asking  that  a  mortgage 
executed  to  them  by  the  plaintiff  upon  the  premises  be  can- 
celed. The  court  dismissed  the  plaintiff's  petition  and  en- 
tered a  decree  canceling  the  mortgage.  The  plaintiff  and  the 
mortgagees  appeal. 

Broton  (b  Ca/mey^  and  J.  E.  E.  MarJcley^  for  appellants. 

Wilher  &  Sherwi/ny  Stanherry  <6  Glarky  and  M.  Z.  Soher- 
merhorTiy  for  appellees. 

Adahs,  J. — I.     The  appellants  insist  that  the  service  of 

notice  of  an  application  for  an  order  of  sale  was  not  such  as 

1.  GUARDIAN'S  to  givc  tho  court  jurisdictiou.     The  officer's  return 

ute;d'e7rMffv'e  upon  the  uotice  is  in  these  words:  "The  within 

dfctfon.  °^  "   notice  served    personally  on   the  within  named 
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minor  by  reading  the  within  to  the  within  named  minor,  Si- 
mon G.  Bnnce,  and  leaving  a  copy  with  George  L.  Bmice, 
father  of  the  minor,  the  5th  day  of  January,  1871."  The 
statute  provided  that  "a  copy  of  the  petition  with  notice  of 
the  time  at  which  such  application  will  be  made  to  the  court 
must  be  served  personally  upon  the  minor  at  least  ten  days 
prior  to  the  time  iixed  for  such  application."  The  defect  com- 
plained of  is  that  a  copy  of  the  petition  was  not  served  upon 
the  minor.  But  it  is  plain  to  be  seen  that  the  case  before  us 
is  not  one  of  no  notice,  but  of  defective  service  of  notice. 
There  being  an  actual  personal  service  of  notice  upon  the  minor, 
the  court  was  called  upon  to  inspect  the  return  and  determine 
its  sufficiency.  The  court  did  determine  that  service  had 
^^been  duly  made  as  provided  by  law,"  and  its  determination 
is  made  of  record.  Possibly  in  this  the  court  may  have  erred, 
but,  if  so,  it  was  merely  an  error  subject  to  be  corrected  on  ap- 
peal. 

The  court  was  not  without  jurisdiction,  as  in  a  case  of  no 
notice.  It  is  true  the  plaintiff  was  then  a  minor,  but  the  rule 
enunciated  was  not  the  less  applicable.  In  Shawhcm  v.  Lof- 
fer^  24  Iowa,  226,  a  question  was  raised  similar  to  the  one 
before  us.  The  person  served  in  that  case  was  aminor.  But 
the  court  said:  ^'If  it  appears  that  there  was  a  notice,  though 
it  be  defective,  or  the  s^^ice  thereof  be  imperfect,  neither 
in  strict  compliance  with  the  directions  of  the  statute,  and  the 
court  determine,  in  favor  of  the  sufficiency  of  such  notice  and 
service,  which  is  shown  upon  the  record,  even  though  such 
determination  was  erroneous,  the  judgment  of  the  court  will 
not  be  held  void  in  a  collateral  proceeding.  <<See  the  cases 
cited,  and  in  addition  thereto  Dougherty  v.  MoMcmua^  36 
Iowa,  657;  Woorhury  v.  MoChiirCy  42  Id.,  342;  Farmer^s 
Ins,  Go.  V,  High^mithy  44  Id.,  833.  The  appellants,  however, 
insist  that  this  is  not  a  collateral,  but  a  direct  proceeding  in- 
stituted under  sections  8154  and  3157  of  the  Code. 

The  plaintiff's  petition  is  entitled  a  petition  .in  equity. 
Twenty-four  persons  are  made  defendants.    The  petition  prays. 
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not  simply  that  the  order  of  sale  be  set  aside,  but  that  &e 
guardian's  deed  be  set  aside;  that  his  title  be  quieted,  and  the 
defendants  be  required  to  account  for  the  rents  and  profits. 
It  appears  to  us  that  the  plaintiff  relied  in  the  outset  upon  the 
theory  that  the  order  was  made  without  jurisdiction,  and  that 
he  had  no  occasion  to  bring  himself  within  the  special  proris- 
ions  of  the  section  above  cited.  "We  do  not  propose,  however, 
to  rest  our  decision  upon  the  fact  that  this  proceeding  appears 
to  have  been  designed  originally  as  an  action  inequity.  It  is 
possible  that  we  might  deem  the  plaintiff's  petition  sufficient 
to  bring  him  within  the  sections  above  cited,  thon^  not  so 
designed  originally,  if  those  sections  are  applicable. 

But  in  our  opinion  they  are  not  What  the  plaintiff  seeks 
to  vacate  is,  not  a  judgment,  but  a  mere  probate  order  £or  a 

,, .^^^y  guardian's  sale.     The  proceeding  in  which  the  or- 

men°?£atuS  ^^^  ^^  made  is,  in  no  proper  sense,  an  adversary 
construed.  proceeding,  but  a  proceeding  demanded  by  the  in- 
terest of  the  ward.  The  application  made  is  solely  in  the 
ward's  behalf.  It  is  in  some  sense  his  own  application.  It 
is  made  by  his  guardian,  selected  and  appointed  by  court  to 
act  for  him,  and  bound  by  his  oath  and  his  bond  to  act  prop- 
erly for  him,  and  under  the  directions  of  the  court.  If  he  is 
guilty  of  bad  faith  or  negligence,  and  thereby  involves  his 
ward  in  loss,  he  and  his  bondsmen  are  liable  therefor.  These 
considerations  show  how  different  an  order  for  a  guardian's 
sale  is  from  a  judgment  or  order  obtained  against  a  ward  in  an 
action. 

Again,  a  rule  which  should  give  minors  a  year  after  attain- 
ing their  majority  to  set  aside  all  guardian's  sales  in  which 
they  could  show  irregularities  amounting  to  error,  would 
evidently  be  detrimental  to  the  interests  of  minors  in  gen- 
eral. It  would  tend  to  render  purchases  at  guardian's  sales 
too  hazardous  to  enable  the  property  to  be  sold  for  its  value. 

Upon  looking  into  the  statute,  we  have  to  say  that  we  do 
not  think  that  we  could  give  it  the  construction  contended  for, 
without  going  beyond  both  its  letter  and  spirit     The  plaint- 
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iff  relies  upon  the  8th  subdivision  of  section  8154.  But  that 
provides  for  vacating  a  judgment  and  not  an  order. 

Again,  it  is  certain  that  the  original  statute,  and  that  which 
was  in  force  at  the  time  the  sale  was  made,  had  no  such  scope 
as  the  plaintiff  contends  for.  When  that  statute  was  passed, 
tiie  court  of  probate  jurisdiction  was  the  county  court.  The 
orders  which  could  be  set  aside  under  that  statute  were  the 
orders  of  the  District  Court.  There  was  certainly  no  proyis- 
ion  in  that  statute  for  setting  aside  a  probate  order.  The 
change  afterwards  made,  by  which  the  provision  was  extended 
to  the  Circuit  Court,  was  not  soch,  we  think,  as  to  justify  us 
in  supposing  that  the  provision  was  intended  to  apply  to  new 
subject  matter.  Nor  was  any  change  made  until  the  defend- 
ant's rights  had  attached.  If  they  once  had  a  valid  title,  no 
new  remedy  could  be  provided  for  the  plaintiff  by  which  he 
could  successfully  assail  it. 

II.  The  next  objection  made  to  the  validity  of  .the  sale 
is  based  upon  the  character  of  the  petition.  The  statute  pro- 
8. :  state-  vides  that  the  real  estate  of  a  minor  may  be  sold, 

titSmfor?*"  when  necessary  for  his  support  or  education.  The 
•petition  in  this  case  avers  such  necessity.  The  appellants 
contend  that  the  petition  should  show  that  the  minor's  father 
was  not  of  sufficient  ability  to  maintain  and  educate  him.  But 
the  general  averment  in  regard  to  the  necessity  of  the  sale,  it  ap- 
pears to  us,  is  sufficient  to  give  the  court  jurisdiction,  and  we 
are  inclined  to  think  that  the  petition  would  be  held  sufficient 
even  on  appeal. 

III.  The  remaining  objections,  the  want  of  a  sale  bond, 
and  the  alleged  want  of  approval  of  the  sale,  may  be  consid- 
ered together.  The  statute  provided  that  before  a  sale  can 
be  executed  the  guardian  must  give  security.  Revision, 
§  2556.  The  statute  also  required  that  the  sale  must  be 
approved.  Revision,  §  2558.  In  the  absence  of  a  sale  bond, 
^ -neces-  ^*  w<^^W  doubtlcss  be  error  to  approve  the  sale, 

bondfapOTo-  ^^*  where  jurisdiction  has  attached  and  the  sale 
vai  of  sale,     j^^^g  ]^jj  approved,  it  cannot,  we  think,  be  success- 
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fully  attacked  in  a  collateral  proceeding  by  alleging  the  want 
of  a  sale  bond.  The  question  raised  must  be  deemed  to  have 
been  passed  on,  and  whether  correctly  or  incorrectly,  the  court 
cannot,  we  think,  in  a  collateral  action,  inquire. 

This  brings  us  to  consider  whether  the  sale  was  approved. 
The  plaintiff  contends  that  it  was  not,  but  in  our  opinion  it 

0. :  ap-    was.     Upon  each  deed  was  indorsed  an  approval 

Sr^erk.  ^  of  the  sale  and  deed  by  the  clerk  of  the  court  By 
chapter  86,  Laws  of  1868,  the  clerk  was  empowered  to  keep 
open  court  and  transact,  in  the  absence  of  the  j  udgef  all  probate 
business  not  requiring  notice,  subject  to  the  supervision  and 
approval  of  the  judge.  The  approval  of  a  guardian's  sale  was 
not  business  which  required  notice.  The  clerk  then,  we  think, 
was  authorized,  in  the  absence  of  the  judge,  to  approve  the  sale, 
subject  to  the  supervision  and  approval  of  the  judge.  The 
presumption  existing  in  favor  of  the  regularity  of  the  acts  of 
officers  would  require  us  to  presume  that  the  judge  was  absent. 

Whether  we  should  presume,  also,  that  the  action  of  the  clerk 
was  approved  by  the  judge,  in  the  absence  of  any  showing  to 
the  contrary,  we  need  not  determine.  There  is  in  this  case 
some  affirmative  evidence  that  it  was  approved.  After  the 
approval  by  the  clerk,  the  guardian  reported  the  sales  to  the 
court,  and  they  were  approved.  This  was  of  course  a  sufficient 
approval  so  far  as  the  sales  were  concerned.  But  it  is  said  by 
appellants  that  it  does  not  appear  that  the  judge  approved  the 
deeds,  and  it  is  said  that  the  sales  could  not  be  deemed  com- 
plete and  wholly  approved  until  the  deeds  had  been  executed 
and  approved.  Their  position  is  based  upon  the  fact  that  the 
statute  provides  that  the  guardian's  deed  must  be  returned 
into  court  and  the  sale  approved.  It  is  not  to  be  denied,  we 
think,  that  there  is  some  ground  for  contending  that  the  stat- 
ute contemplated  that  the  deed  is  to  be  approved  as  a  part  of 
the  sale.  But,  conceding  that  the  deed  should  be  approved, 
we  think  that  the  approval  of  the  report  in  this  case  is  suffi- 
cient to  justify  the  inference  of  the  approval  of  the  action  of 
the  clerk,  whose  approval  embraced  the  deed  as  well  as  sale. 
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As  the  clerk  was  authorized  to  make  the  approval  subject  to 
the  supervision  of  the  judge,  such  supervision  became  the 
duty  of  the  judge.  "We  must  presume  that  the  acts  of  the 
derk,  made  of  record  upon  a  paper  required  to  be  returned  into 
court,  and  which  acts  it  was  the  duty  of  the  judge  to  supervise, 
were  at  least  known  to  the  judge.  Now  if  the  execution  of 
the  deed  is  to  be  deemed  a  part  of  the  sale  and  is  to  be  ap- 
proved as  a  part  thereof^  we  think  that  the  approval  of  the  re- 
port, with  the  knowledge  by  the  judge  of  the  acts  of  the  clerk, 
must  be  deemed  an  approval  of  his  acts.  This  conclusion  is 
strengthened  by  the  fact  that  no  objection  appears  to  be  made 
to  the  deeds  as  such.  The  plaintiffs  objections  are  solely 
to  the  sale.  If  those  objections  are  not  valid,  the  execu- 
tion of  proper  deeds,  such  as  these  appear  to  be,  would 
be  a  formal  matter.  We  think  that  we  are  fully  jus- 
tified in  holding  that  the  sale  was  approved,  including  the 
execution  of  the  deeds. 

The  mortgagees  complain  of  the  action  of  the  court  in  can- 
celing the  mortgage.     It  is  insisted  that  the  cancellation  of 
PRA   I  B .   ^®  mortgage  was  not  proper  subject  matter  to  be 
SoM-peu-      adjudicated  upon  a  cross-petition.     But  it  appears 
tion.  ^  ^g  ijijg^  jj.  ^^^     "pi^Q  mortgagees  are  interested 

in  the  identical  matter  for  which  the  action  was  brought. 
They  might  have  joined  as  plaintiffs.  Not  having  done  so, 
we  think  it  was  competent  for  the  defendants  to  bring  them 
in  by  cross-petition  in  order  that  the  adjudication  respecting 
their  title  might  be  complete. 

Affibmbo. 
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1.  Parties :  bight  to  join  gitbs  ko  bight  to  be  substituted.  Section 

2683  of  the  Code,  i^iich  gives  to  any  one  interested  in.  the  aalyect-ma^ier 
invdlyed  in  the  action  the  right  to  unite  with  the  defendant  in  resisting 
the  claim  of  the  plaintiff,  does  not  give  to  such  interested  person  the 
right  to  be  substituted  for  the  defendant. 

2.  Praetioe :  dirbotions  of  court  to  witkbss.    It  is  not  improper  for 

the  court,  on  its  own  motion,  to  indicate  to  a  witnoBS  what  mivttert  should 
be  considered  in  answering  a  question,  nor,  when  ol^jections  are  made 
to  questions  asked  a  witness,  to  state  what  the  court  deems  the  proper 
course  to  be  taken. 
8.  BailroadS:  right  of  way:  mbasubb  of  damagbs.  On  an  a^ypeal 
from  the  award  of  a  jury  for  damages  for  right  of  way,  where  the  qnes* 
tion  was  much  longer  than  necessary,  but  asked,  in  substance,  how 
much  less  the  land  was  worth  after  than  before  the  appropriation,  ex- 
cluding benefits,  held  not  erroneous. 

4.  Praotioe  in  the  Sapreme  Oourt :  bbror  which  might  hate  bbbn 

coBRBOTflo  BEiiOw.  Where  it  appeared  on  cross-examination  that  a 
witness,  on  the  examination  in  chief,  took  into  consideration  improper 
matters  in  estimating  damages,  defendant  should  have  moved  the  court 
to  strike  out  the  objectionable  evidence  before  asking  this  court  to  cor- 
rect the  error. 

5.  Bailroad :  bight  of  way:  scbasurb  of  damages.    In  estimating  the 

damages  which  the  owner  of  land  should  recover  on  account  of  the  ap- 
propriation of  a  portion  thereof  for  right  of  way  for  a  railroad,  the  benefits 
caused  to  the  land  by  drainage  from  (^  building  of  the  railroad  cannot 
be  considered.  Section  18,  Artide  1,  of  the  Constitution  excludes  the 
consideration  of  all  advantages  that  may  result  to  the  owner  on  account 
of  the  improvement. 

Appeal  from  Warren  Oircmt  Oourt. 

Thubsday,  Ootobeb  19. 

Thb  defendant  institated  proceedings  to  condemn  a  strip 
of  land  seventy-five  feet  wide  as  right  of  way  for  its  road  over 
certain  real  estate  belonging  to  the  plaintiffii.  From  the 
award  of  the  sheriff's  jury  the  plaintiffs  appealed  to  the  Cir- 
cuit Court,  where  there  was  a  trial  by  jury,  verdict  for  the 
plaintiffs,  and  judgment  as  provided  by  statute.  The  defend- 
ant appeals. 
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Seevers  <b  Samson^  for  appellant. 
HenderBon  cfe  Berry y  for  appellees. 

Seevers,  Ch.  J. — I.  John  Felton  and  others  filed  a  pe- 
tition in  the  Circuit  Court  stating  they  were  the  real  parties 
in  interest,  because  they  had  obligated  themselves  to  procure 
the  right  of  way  for  the  defendant,  and  they  moved  the  court 
to  substitute  them  as  defendants,  to  the  end  that  they  might 
make  defense  to  plaintiff's  claim. 

This  motion  and  petition  was  striken  from  the  files.  This 
ruling  is  assigned  as  error,  and  section  2683  of  the  Code  is 
relied  on.  That  section  recognizes  the  right  of  any  one  in- 
terested in  the  subject-matter  involved  in  the  action  to  "unite 
with  the  defendant  in  resisting  the  claim  of  the  plaintiff." 
Possibly,  under  the  showing  made,  Felton  and  others  were 
entitled  to  such  relief,  if  they  had  asked  it.  This  they  did 
not  do,  but  went  much  farther,  and  asked  to  be  substituted 
as  defendants  to  the  action.  This  could  only  be  done  by 
striking  out  the  present  defendant.  The  effect  of  this  would 
have  been  to  compel  the  plaintiff  to  look  to  Felton  and  others 
for  the  satisfaction  of  any  judgment  that  might  be  obtained. 
For  this  there  is  no  warrant  in  the  statute,  and  the  court  did 
not  err  in  the  respect  named. 

II.  During  the  trial,  counsel  for  the  plaintiff  propounded 
certain  questions  to  witnesses  introduced  by  them.  To  such 
questions  objections  were  made.  The  court  did  not  either 
sustain  or  overrule  such  objections,  but  stated  to  counsel 
what  the  court  regarded  as  the  correct  question  or  inquiry, 
and,  at  another  time,  after  the  witness  had  commenced  answer- 
ing a  question,  the  court  interposed  and  stated  to  the  witness 
the  matter  which  could  properly  be  taken  into  consideration 
in  answering  the  question. 

It  is  not  objected  the  court  erred  as  to  the  law  of  the  case 
in  making  the  suggestions,  but  it  is  said  the  "instructions  and 
modifications  undertaken  by  the  court  tended  to  mislead  and 
confuse  the  witness,  and  indicated  to  the  jury,  who  sat  as  at- 
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tentive  observers,  a  favoring  of  one  of  the  parties  to  the  liti- 
gatiou."  In  this  we  cannot  concur.  On  the  contrary,  we 
think  the  conrt  is  something  more  than  a  mere  figure  head, 
and  that  it  is  the  duty  of  the  court  to  earnestly  and  intelli- 
gently, with  due  regard  to  the  rights  of  the  parties,  press  the 
trial  of  a  cause  to  as  speedy  a  conclusion  as  possible.  To  this 
end,  it  is  right  and  proper  for  the  court,  when  objections  are 
made  to  questions  asked  a  witness,  to  state  what  the  court 
deems  is  the  proper  course  to  be  taken.  Nor  is  it  improper 
for  the  court  on  its  own  motion  to  indicate  to  a  witness  what 
matters  should  be  considered  in  answering  a  question.  The 
court  is  not  bound  to  sustain  or  overrule  an  objection  asked  a 
witness,  without  a  reason;  and  substantially  all  the  court  did 
was  to  state  his  views  as  to  what  was  the  proper  course  to  be 
taken.  We  cannot  say  that  anything  said  by  the  court  was 
improper,  and  do  not  believe  the  defendant  was  thereby 
prejudiced  in  the  mind  of  any  juror. 

III.  Counsel  for  the  plaintiifs  asked  several  witnesses  the 
following  question: 

"State  to  the  court  what,  in  your  opinion,  is  the  difierence 
in  value  of  Mr.  and  Mrs.  Britten's  land  as  it  was  before  the 
location  and  construction  of  the  line  of  railroad  through  it, 
and  as  it  is  since  the  location  and  construction  of  this  line  of 
railroad  through  the  land,  taking  into  consideration  the  fact 
that  the  railroad  has  taken  and  used  for  its  own,  a  strip  of 
ground  seventy-five  feet  in  width  from  the  point  where  it 
enters  the  farm  to  where  it  leaves  the  farm  of  Mr.  and  Mrs. 
Britton,  mthout  considering  the  benefit  which  may  accrue  to 
Mr.  and  Mrs.  Britton  by  reason  of  the  construction  of  the 
road  in  the  community;  basing  your  opinion  of  the  difference 
in  value,  if  there  is  any  difference,  upon  the  damage  caused 
by  the  appropriation  of  the  land  and  the  construction  of  the 
road-bed  of  the  railroad  company  through  the  fann." 

It  is  said  this  question  is  erroneous,  bocanso  the  true  in- 
quiry is  "what  was  the  fair  marketable  value  of  this  property, 
over  which  the  defendant  appropriated  its  right  of  way,  im- 
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mediately  prior  to  such  appropriation,  then  how  much  was 
snch  value  reduced  by  such  appropriation."  We  think  the 
question  asked  was  eaoulated  to  elicit  just  such  evidence  as 
that  indicated  by  counsel  as  being  proper.  The  question  is 
much  longer  than  was  necessary,  but  in  substance  the  wit- 
nesses were  asked  how  much  less  the  land  was  worth  after 
than  before  the  appropriation,  excluding  b^efits.  It  is  said 
that  one  witness,  at  least,  took  improper  matters  into  con- 
sideration in  estimating  the  damages,  when  answering  the 
foregoing  question.  Conceding  this  to  be  so,  such  fact  ap- 
peared or  was  shown  on  cross-examination  of  the  witness,  and 
no  motion  was  made  to  strike  out  the  evidence  because  of  the 
fact  so  elicited.  "We  cannot  correct  the  wrong,  conceding 
there  was  one,  because  the  court  below  was  not  asked  to  do 

BO. 

IV.  The  plaintiff  asked  a  witness  the  following  question : 
^•State  what  effect  the  construction  of  the  grade  of  this  rail- 
road through  this  land  has  upon  that  portion  which  is  low 
and  sometimes  wet — whether  or  not  it  injures  it."  An  ob- 
jection to  this  question  was  overruled,  and  the  witness 
answered:  <<I  think  it  had  a  tendency  to  back  water  upon 
it."  If  we  understand  counsel,  it  is  claimed  the  question 
and  answer  are  objectionable,  because  the  tendency  of  the 
evidence  was  to  permit  a  recovery  because  of  the  faulty  con- 
struction of  the  road.  We  do  not  think  any  such  thought 
is  contained  in  either  the  question  or  answer.  If  because  of 
the  construction  of  the  road  the  land  was  made  more  wet 
than  it  otherwise  would  have  been,  this  fact  should  be  con- 
sidered in  estimating  damages,  and  this  was  all  the  plaintiffs 
sought  to  prove.  As  they  did  not  seek  to  show  they  were 
damaged  because  of  the  improper  construction  of  the  road, 
the  court  properly  refused  to  permit  the  defendant  to  inter- 
rogate witnesses  in  relation  thereto.  If  it  appeared  on  cross- 
examination  that  any  of  the  witnesses  based  their  estimate  of 
damages  wholly  or  partially  on  the  improper  construction  of 
the  road,  the  defendant,  on  the  theory  on  which  the  case  was 
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tried,  should  have  moved  the  court  to  strike  out  such  evi- 
dence before  we  can  be  asked  to  correct  the  error,  if  it  was  one. 

V.  In  the  fifth  paragraph  of  the  charge  the  court,  in  sub- 
stance, instructed  the  jurj  that  all  benefits  should  be  excluded 
in  estimating  the  damages,  including  drainage,  caused  by  the 
construction  of  the  road,  and  that  evidence  touching  the 
drainage  had  been  admitted  as  tending  to  show  the  quality 
of  the  land,  and  not  for  the  purpose  of  showing  it  had  been 
benefited  by  the  construction  of  the  road.  This  instruction 
is  objected  to,  and  it  is  said  the  benefits  that  are  not  to  be 
considered  are  the  conveniences  and  advantages  resulting  from 
the  construction  of  the  road,  and  that  the  damages  should  be 
based  on  the  market  value  of  the  land  before  and  atW  con- 
struction. The  argument,  therefore,  is,  that  if  the  value  of  the 
land  has  been  increased  by  the  construction  of  the  road,  this 
should  be  considered  and  the  damages  reduced  because  of  such 
fact.  It  seems  to  us  this  argument  is  not  sound,  because  sec- 
tion 18  of  Article  1  of  the  Constitution  provides  that  the  jury 
<<shall  not  take  into  consideration  any  advantages  that  may 
result  to  said  owner  on  account  of  the  improvement  for  which 
it  is  taken."  This  includes  all  benefits  and  advantages — 
none  are  excluded.     "We  think  the  instruction  correct. 

It  is  said  the  verdict  is  not  sustained  by  the  evidence,  but 
we  think  it  is. 

Affirioed. 
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EcKJs2RT  &  Williams  v.  Piokel.  _ 

Practice:  certipting  questions  in  casbs  involving  less  than       [loe  m 
$100.    In  cases  involving  bss  than  $100,  the  statute  does  not  contem-        |  50  &J5 


plate  that  abstract  questions  of  law  shall  be  certified  to  Uiis  court,  but 
such  questions  only  as  are  dedsive  of  the  case;  and  such  only  will  be  con- 
sidered. 
2.  Promissory  note:  avoided  by  innocent  alteration:  new  action 

FOR  ORIGINAL  consideration:  RETURN  OF  VOID  NOTE:  FORMER  AD- 

JX7DICATI0N.    Where,  in  an  action  on  a  promissory  note,  the  defendant 
alleges  as  his  defense  that  the  note  was  fraudulently  altered  in  a 
material  point  after  delivery  without  the  knowledge  or  consent  of  the 
maker,  held, 
1st.    That  the  material  alteration,  though  innocently  made,  was  suffi- 
cient to  avoid  the  note,  and  that  the  allegation  of  fraud  waa  neither 
necessary  nor  material. 
2d.    That  a  general  verdict  and  judgment  for  defendant  on  the  issue 
made  by  such  answer  were  not  an  adjudication  that  the  alteration 
of  the  note  was  fraudulently  made. 
3d.    That  such  verdict  and  judgment  were  not  a  bar  to  a  subse* 

quent  action  for  the  consideration  for  which  the  note  was  given. 
4th.    That  such  subsequent  suit  could  be  maintained  without  return- 
ing or  offering  to  return  the  void  note. 

Appeal  from  Worth  Circuit  Court. 

Thursday,  October  19. 

This  is  an  action  to  recover  part  of  the  purchase  price  of 
a  grain  seeder  which  the  defendant  bought  of  one  Sheldon, 
who  sold  the  same  as  the  agent  of  P.  P.  Mast  &  Co.  Two 
promissory  notes  in  the  sum  of  forty  dollars  each  were  given 
for  the  seeder,  payable  on  the  first  day  of  October  1877  and 
1878  respectively.  The  notes  were  indorsed  to  P.  P.  Mast 
&  Co.,  and  the  one  which  became  due  October  1,  1877,  w^s 
paid. 

Suit  was  brought  upon  the  other  note,  and  the  defendant 
set  up  as  a  defense  that  the  note  had  been  fraudulently  al- 
tered by  changing  the  time  of  payment  from  1878  to  1876. 
There  was  a  trial  by  jury  on  that  issue  and  a  verdict  was  re- 
turned for  the  defendant. 
Vol.  LIX— 35 
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Afterwards  P.  P.  Mast  &  Co.  assigned  the  claim  and  cause 
of  action  for  the  purchase-price  of  the  seeder  to  Eekert  & 
"Williams,  and  they  brought  this  action  to  recover  the  same, 
and  they  allege  that  the  note  was  altered  innocently,  and 
without  any  fraudulent  intent.  The  defense  relied  upon  was 
that,  as  it  had  been  adjudged  in  the  former  action  that  the 
note  had  been  fraudulently  altered,  no  recovery  could  be  had 
for  the  consideration  for  which  the  note  was  given.  There 
was  a  trial  by  jury  and  verdict  and  judgment  for  the  plaint- 
iffs.    Defendant  appeals. 

Miller  d;  Cligetty  for  appellant. 

Pickering  d6  Hartley^  and  X.  S.  Butler^  for  appellees. 

RoTHROOK,  J. — I.  The  controversy  involves  less  than 
$100,  and  the  trial  judge  has  certified  to  us  certain  questions 
of  law  which  he  states  it  is  desirable  shall  be  determined  by 
this  court.     They  are  as  follows: 

1.  «  Where,  in  an  action  on  a  promissory  note  the  defend- 
ant in  his  answer  alleges,  as  a  defense,  that  the  note  was 
fraudulently  altered  after  delivery,  without  the  knowledge  or 
consent  of  the  maker,  and  a  general  verdict  and  judgment 
are  rendered  for  defendant  in  that  case,  will  this  judgment 
and  adjudication  be  a  bar  to  an  action  for  the  consideration 
for  which  the  note  found  void  was  made? 

"  2.  When,  in  an  action  on  a  promissory  note,  judgment  is 
rendered  for  defendant  in  consequence  of  a  material  alteration 
of  the  note,  and  an  action  is  commenced  against  the  maker 
of  the  note  for  the  consideration  for  which  the  note  was  given, 
and  in  this  action  the  defendant  alleges  as  a  defense  that  the 
note  that  was  given  for  the  claim  was  fraudulently  altered,  is 
the  burden  of  proof  on  plaintiff  to  show  that  the  alteration 
was  made  in  good  futh,  or  upon  defendant  to  show  that  the 
alteration  was  fraudulent? 

"  3.  Where,  in  defense  to  an  action  on  a  promissory  note, 
defendant  alleges  in  his  answer  that  the  note  was  fraudulently 
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altered  after  its  execation  without  the  knowledge  or  coBBent 
of  defendant,  and  a  general  verdict  and  judgment  are  in  fa- 
vor of  defendant;  are  such  verdict  and  judgment  an  adjudi- 
cation that  the  alteration  of  the  note  was  fraudulent? 

"  4.  If  in  a  suit  on  a  promissory  note  against  the  maker 
the  same  is  adjudged  void  on  the  ground  of  a  material  altera- 
tion, can  the  holder  of  said  note  maintain  a  suit  on  the  origi- 
nal consideration  of  the  note,  without  returning,  or  offering  to 
return,  said  note? 

"  5.  When,  in  an  action  on  a  promissory  note,  the  answer 
alleges  that  the  note  has  been  altered  after  its  execution  in  a 
material  matter,  is  the  further  allegation  that  said  alteration 
was  fraudulently  made  a  necessary  or  material  alteration? 

"  EOBEBT  G.  ReINEGEB,  JwlffC. 

"Dated  April  14,  A.  D.  1882." 

The  second  question  above  set  out  we  do  not  feel  called 
upon  to  determine.  The  verdict  and  judgment  were  for  the 
plaintiff,  and  the  court  instructed  the  jury  that  the  burden 
was  on  the  plaintiff  to  show  that  the  note  was  not  fraudu- 
lently altered.  Whether  this  was  right  or  wrong,  it  cannot 
affect  the  case.  The  defendant  cannot  complain  because  the 
instruction  was  favorable  to  him,  and  if  we  were  to  hold  that 
the  burden  of  proof  was  upon  him,  it  would  not  reverse  the 
case.  The  statute  does  not  contemplate  that  abstract  ques- 
tions of  law  shall  be  certified  to  this  court.  Only  such  ques- 
tions as  are  decisive  of  the  case  should  be  certified. 

II.  The  first,  third  and  fifth  certified  questions  involve  the 
real  point  in  controversy  in  the  case,  and  they  may  be  con- 
sidered together.  They  involve  but  the  one  question,  which 
is,  whether  or  not  the  cause  of  action  upon  the  consideration 
for  which  the  note  was  given,  was  adjudicated  in  the  action 
upon  the  note. 

This  court  has  adopted  the  rule  that  any  material  altera- 
tion of  a  promissory  note  by  the  holder  thereof  avoids  the 
note,  and  no  action  can  be  maintained  thereon,  even  though 
the  alteration  be  made  innocently,  and  without  any  fraudu- 
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lent  intent.  Murray  v.  Graham^  29  Iowa,  520;  JETranse  v. 
Meyer^  82  Id.,  566;  Morrison  Bros,^  v.  HugginSy  53  Id., 
76.  An  examination  of  the  case  of  Robinson  v.  Reedy  46 
Id.,  219,  will  show  that,  while  it  is  there  said  that  a  material 
alteration  with  a  fraudulent  intent  will  defeat  a  recovery  on 
the  note,  it  is  not  determined  that  it  is  necessary  to  show  that 
the  intent  was  fraudulent.  The  question  here  presented  was 
not  in  that  case.  And  some  of  the  above  cited  cases  hold 
that  a  material  alteration  so  made  will  destroy  the  note,  but 
leave  the  party  to  recover  upon  the  original  consideration. 
The  alteration  in  this  case  was  a  material  one.  It  changed  the 
time  of  payment  of  the  note  two  years. 

It  is  claimed  by  counsel  for  the  defendant  that,  because  the 
answer  in  the  suit  upon  the  note  charged  that  the  alteration 
was  fraudulently  made,  no  recovery  can  be  had  in  this  action, 
for  the  reason  that  the  issue  of  fraud  was  made  and  deter- 
mined in  the  former  action;  and  this  is  the  controlling  ques- 
tion in  the  case. 

The  rule  that  what  has  once  been  judicially  determined 
shall  not  again  be  made  the  subject  of  judicial  controversy,  or 
that  a  person  shall  not  be  twice  vexed  for  the  same  cause,  is 
not  of  easy  application  in  practice.  The  difficulty  lies  chiefly 
in  determining  whether  or  not  the  matter  in  dispute  was  de- 
cided in  the  former  action.  As  has  been  seen,  it  was  not  a 
material  question  in  the  former  action  whether  or  not  the 
note  was  fraudulently  altered.  It  was  not  necessary,  in  order 
to  sustain  the  plea  of  alteration,  tliat  it  should  have  been 
shown  that  there  >va8  any  fraudulent  purpose  in  making  the 
alteration.  Indeed,  the  defendant  could,  and  we  must  pre- 
sume he  did,  stand  upon  his  legal  right,  and  claim  his  dis- 
charge from  the  mere  fact  of  alteration,  and  we  must  further 
presume  that  the  court  instructed  the  jury  that  the  question 
of  fraud  was  not  material.  In  this  view  of  the  case,  the  char- 
acter of  the  action  in  regard  to  fraud  was  neither  put  in  issue 
nor  was  it  determined  in  the  former  case.  If  the  court  in- 
structed the  jury  that  it  was  necessary  to  find  that  the  al- 
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teration  was  fraudulent,  the  instruction  was  wrong,  and  we 
will  not  presume  that  such  an  instruction  was  given,  but 
rather  presume  that  the  instructions  were  correct  expositions 
of  the  law.  And  this  rule  we  think  is  not  contrary  to  any 
adjudged  case  which  has  been  cited  by  counsel,  nor  to  any 
case  which  we  have  been  able  to  find  in  quite  an  extensive 
search  made  for  that  purpose.  In  order  to  constitute  a  former 
adjudication,  it  must  affirmatively  appear  that  the  matter  in 
dispute  was  put  in  issue  and  tried.  In  Schmidt  v,  Zahnes- 
dorf^  30  Iowa,  498,  the  action  was  for  the  recovery  of  real 
property,  and  for  rents  and  profits.  The  court  below  deci- 
ded that  the  plaintiff  was  entitled  to  the  property,  but,  as  no 
evidence  was  introduced  as  to  the  value  of  the  rents  and 
profits,  the  judgment  did  not  cover  that  issue.  It  was  held 
on  appeal  that  this  was  erroneous,  because,  as  the  claim  was  em  - 
braced  in  the  issues  and  not  withdrawn,  but  submitted  to  the 
court,  it  was  the  right  of  the  defendant  to  have  it  determined, 
and  not  to  be  called  upon  again  to  defend  against  it.  In 
the  case  of  the  Paclcet  Co.  v.  Sickles^  5  Wall.,  580,  it  is  said: 
"As  we  understand  the  rule  in  respect  to  the  conclusiveness  of 
the  verdict  and  judgment  in  a  former  trial  between  the  same 
parties,  when  the  judgment  is  used  in  pleading  as  a  technical 
estoppel,  or  is  relied  on  by  way  of  evidence  as  conclusive  jt?^ 
scy  it  must  appear  by  the  record  of  the  prior  suit  that  the 
particular  controversy  sought  to  be  concluded  was  necessari- 
ly tried  and  determined;  that  is,  if  the  record  of  the  former 
trial  shows  that  the  verdict  could  not  have  been  rendered 
without  deciding  the  particular  matter,  it  will  be  considerd  as 
having  settled  that  matter  as  to  all  future  actions  between 
the  parties  *         *         *.  "     In  the  dissenting  opinion 

in  that  case  it  is  said :  "The  rule,  as  I  understand  it,  is  that  to 
render  such  former  judgment  conclusive  it  is  only  necessary 
to  show  that  the  same  matter  might  have  been  decided,  and 
actually  was  decided.''  Again  it  has  been  said  that  "not  only 
is  the  judgment  of  a  court  conclusive  on  all  questions  ac- 
tually and  formally  litigated,  but  likewise  as  to  all  ques- 
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tions  within  the  issue  joined  and  the  determination  of  which 
is  necessarily  included  in  the  judgment."  Wells  on  Ees 
Adjudicata,  section  217. 

The  record  in  the  former  suit,  as  we  have  seen,  did  not  nec- 
essarily require  the  question  of  fraud  to  be  determined,  and  it 
could  not  have  been  determined  without  the  trial  of  an  im- 
material issue.  Our  conclusion  is  that  the  question  now 
under  consideration  should  be  answered  in  the  negative,  and 
as  the  instructions  of  the  court  to  the  jury  are  in  accord 
with  our  views  herein  expressed,  we  find  no  error  therein. 

III.  As  to  the  fourth  question  certified,  we  think  it  should 
be  answered  in  the  affirmative.  The  note  had  been  ad- 
judged void.  The  adjudication  was  a  complete  protection 
to  the  defendant  against  any  attempt  to  enforce  the  note. 
Besides,  it  is  questionable  whether,  if  such  defense  had  been 
available,  it  should  not  have  been  set  up  by  way  of  answer, 
demurrer  or  motion,  in  arrest  of  judgment. 

Affibhed. 


FOBEMAN    V.   HUNTBB,   ShEBIFF. 

1.  Alien  Jurors:  verdict  by,  voidable,  not  voro.    A  verdict  rendered 

by  a  jury,  two  of  whose  members  were  aliens,  is  erroneous  but  not  void. 
It  might  be  reversed  on  appeal,  but  it  cannot  be  disregarded  as  a  nullity. 

2.  Criminal  Law :  selliicg  intoxecating  LiquoRs:  infobmation.    In 

an  information  for  selling  intoxicating  liquors,  it  is  not  necessary  to  set 
forth  the  kind  of  liquor  sold. 

3.  Judgment:  biased  coubt:  NOTVom.    Where  a  justice  had  enough 

of  feeling  in  a  case  to  contribute  to  a  fund  for  the  procurement  of  a 
witness  for  the  prosecution,  while  it  was  very  reprehensible  for  him  to 
try  the  case,  yet,  as  he  was  not  a  party  to,  and  does  not  appear  to  have 
had  any  pecuniary  interest  in,  the  case,  his  judgment  is  not  void. 

Appeal  from  Jasper  District  Court. 

Thttesday,  Ootobeb  19. 

The  plaintiff  filed  a  petition  praying  for  his  discharge,  upon 
a  writ  of  habeas  corpus^  from  the  Jasper  county  jail.     The 
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writ  of  habeas  corpus  was  dnlj  issued  and  upon  the  hearing 
the  court  refused  to  discharge  the  petitioner.  The  plaintiff 
appeals. 

Winslow  and  Wilson^  for  appellant. 

Smith  JUcPhersofij  Attomey-generaly  for  appellee. 

Day,  J. — ^The  evidence  upon  which  the  case  was  heard  is 
not  before  us. 

The  petition  in  substance  alleges  that  the  imprisonment 
and  restraint  of  the  plaintiff  are  by  virtue  of  a  mittimus  issued 
by  one  J.  L.  Johnson,  a  justice  of  the  peace  in  and  for  Jas- 
per county,  upon  a  judgment  of  conviction  upon  seventeen 
counts  in  an  information  charging  the  petitioner  with  the  sale 
of  intoxicating  liquors;  that  the  judgments  entered  upon 
every  count  of  the  information  are  void,  and,  the  imprisonment 
is  illegal,  for  the  following,  among  other  reasons: 

First.  Two  of  the  jury  which  tried  the  cause  were  not  citi- 
zens of  the  United  States,  which  fact  was  not  known  to  peti- 
tioner until  after  the  verdict  was  rendered. 

Second.  The  said  judgments  and  each  of  them,  except  the 
one  entered  upon  the  fifth  count  in  the  information,  are  wholly 
void,  because  the  matters  and  things  alleged  in  said  counts  do 
not  constitute  any  violation  of  any  statute  of  the  State. 

Third.  That  a  witness  was  hired  and  paid  the  sum  of 
twenty-five  dollars  to  testify  in  said  cause  against  petitioner, 
which  sum  was  made  up  by  subscription  or  donation,  and  that 
among  the  said  contributors  was  the  said  J.  L.  Johnson,  who 
was  the  court  that  tried  the  case.  The  petitioner  further  al- 
leges that  the  jiistice  fixed  the  appeal  bond  at  thirty-five  hun- 
dred dollars,  which  is  excessive  and  oppressive,  and  in  viola- 
tion of  the  Constitution  of  the  State. 

The  court  upon  the  hearing  of  the  cause  found  that  the  al- 
legations in  the  'plaintiff's  petition  are  true,  except  in  relation 
to  the  information  upon  which  petitioner  was  tried,  respecting 
which  the  facts  are  as  follws:  "Each  of  the  several  counts, 
except  the  fifth,  was  in  the  following  words,  that  is  to  say: 
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"And  the  defendant  is  further  accused  of  the  crime  of  sellinjf 
intoxicating  liquors.  For  that  the  defendant  did,  at  the  town 
of  Newberg,  in  Jasper  county  and  State  of  Iowa,  on  or  about 
the  29th  day  of  October,  A.  D.  1881,  sell  to  Fred  Simpson,  a 
person  then  and  there  being,  intoxicating  liquors,  contrary  to 
the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Iowa. 

"That  the  fifth  count  charged  the  sale  of  whisky,  and  de- 
fendant has  been  imprisoned,  as  he  alleges,  more  than  the 
time  fixed  as  the  penalty  for  said  offense  charged."  Upon 
theee  facts  the  court  held  as  a  matter  of  law  that  the  judgments 
upon  the  several  counts  are  not  void,  but  that  the  bail  fixed 
upon  appeal  is  excessive.  The  court  thereupon  dismissed  the 
writ  of  habeas  corpus^  and  reduced  the  bail,  upon  appeal,  to 
two  hundred  dollars. 

I.  It  is  insisted  that  the  judgments  are  void  because  two 
of  the  jurors  trying  the  cause  were  aliens.  It  may  be  con- 
ceded that  it  is  the  duty  of  the  State,  as  claimed  by  appellant, 
to  put  legal  jurors  in  the  box  to  try  a  cause.  A  judgment  ren- 
dered by  a  disqualified  jury  is  erroneous,  but  not  void.  It 
might  be  reversed  upon  appeal,  but  it  cannot  be  disregarded 
as  a  nullity.  In  Cooley's  Constitutional  Limitations,  second 
edition,  page  410,  it  is  said:  "Even  the  denial  of  jury  trial, 
in  cases  where  that  privilege  is  reserved  by  the  Constitution, 
does  not  render  the  proceedings  void,  but  only  makes  them 
liable  to  be  reversed  for  the  error." 

II.  It  is  claimed  that  no  valid  judgments  can  be  entered 
upon  any  of  the  counts  of  the  information  except  the  fifth,  be- 
cause they  simply  charge  the  defendant  with  selling  intoxica- 
ting liquors.  The  objection  made  to  these  counts  of  the  in- 
formation is,  that  they  do  not  set  forth  the  kind  of  liquor  sold. 
It  is  said  that  "if  it  was  charged  that  whisky  was  sold,  or  any 
other  liquor  which  ex  vi  termini  showed  that  the  sale  of  it 
was  prohibited,  we  concede  it  would  have  been  sufficient,  how- 
ever defectively  it  might  have  been  alleged." 

It  is  further  said:  "The  various  counts  in  the  information, 
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except  the  fifth,  in  substance  charge  the  defendant  with  sel- 
ling intoxicating  liquors,  and  that  is  all.  These  words  charge 
j\o  offense.  One  may  lawfully  do  this.  No  statute  prohibits 
it,  and  no  support  is  given  it  by  adding  that  it  was  done  con- 
trary to  the  statute."  We  cannot  concede  the  correctness  of 
this  position  of  counsel.  The  provisions  of  the  statute  upon 
this  subject  are  very  plain.  Section  1542  of  the  Code  declares 
it  to  be  a  misdemeanor  for  any  one  to  own  or  keep,  or  be  in 
any  way  concerned,  engaged  or  employed,  in  owning  or  keep- 
ing any  intoxicating  liquor  with  intent  to  sell  the  same  in 
this  State  in  violation  of  the  provision  of  the  chapter  in  which 
the  section  is  found.  Section  1555  of  the  Code  provides  that 
wherever  the  words  intoxicating  liquors  occur  in  this  chap- 
ter, the  same  shall  mean  alcohol  and  all  spirituous  and  vinous 
liquors.  Section  1549  of  the  Code  provides  that,  in  any  in- 
dictment or  information  arising  under  this  chapter,  it  shall 
not  be  necessary  to  set  out  exactly  the  kind  or  quantity  of  in- 
toxicating liquors  manufactured  or  sold.  Under  these  pro- 
visions of  the  statute,  it  seems  very  clear  to  us  that  these 
counts  in  the  information  charge  an  offense. 

III.  It  is  claimed  thas  the  judgment  is  void  because  of 
the  interest  of  the  justice. 

Where  a  judge  is  a  party,  or  has  a  pecuniary  interest  in  the 
result  of  a  suit,  a  judgment  rendered  by  him  is  void.  See 
Cooley's  Constitutianal  Limitations,  second  edition,  pages  410, 
413,  and  authorities  cited.  It  does  not  appear,  however,  that 
the  justice  who  tried  this  case  had  any  pecuniary  interest  in 
the  result.  He  simply  contributed  to  a  fund  raised  to  procure 
a  witness  to  testify  in  the  case  on  behalf  of  the  prosecution. 
This  certainly  would  have  been  ground  for  a  change  of  venue, 
if  the  defendant  had  insisted  upon  it.  It  was  very  reprehen- 
sible for  the  justice  to  try  a  cause  in  which  he  had  enough  of 
feeling  to  contribute  to  a  fund  for  the  procurement  of  witnes- 
ses. Still  we  are  of  the  opinion  that  this  judgment  cannot  be 
regarded  as  a  nullity.  The  petition  for  the  writ  of  habeas 
corpus  does  not  allege  that  these  facts  were  unknown  to  the 
defendant  at  the  time  of  trial. 
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He  might  have  applied  for  a  change  of  venue;  or,  if  the 
judgment  entered  against  him  was  unjust,  he  might  have  ap- 
pealed, and  thus  corrected  the  error.  The  judgment  of  the 
District  Court  is,  we  think,  correct. 

Affibmed. 


|7e~56il  Blaib  r.  Bobsoh  et  al. 

1 112   6781 

1 127  6io|  1.  Highway:  be-subvbt  of:  object  of  statute.    Section  964  of  the 

Code  does  not  authorize  the  board  of  supervisors  to  caose  a  highway  to 
be  re-Borveyed,  when  the  line  of  road,  as  originally  surveyed  and  estab- 
lished, can  be  traced  on  the  ground  by  the  recorded  field  notes  thereof. 

2. :  :  OBJECT  of:    evidence.    When  such  re-survey  was 

made,  it  was  competent  for  the  board  of  supervisors,  in  considering  it, 
to  hear  parol  evidence  as  to  wliere  the  original  survey  was  actually 
made,  and  upon  being  satisfied  that  the  re-survey  was  upon  the  line  as 
originally  surveyed,  to  approve  and  confirm  the  re-survey.  The  very 
olject  of  a  re-survey  is  to  ascertain  the  location  of  a  road  alreay  estab- 
lidied. 

8. :   :  LiMTT  OF  AUTHOBiTT  OF  SUPEBYISORS.    The  statute 

authorizing  the  re-survey  of  public  roads  makes  no  provision  for  a  sur- 
vey to  establish  highways  acquired  by  the  public  by  prescription;  and 
it  was  not  within  the  power  of  the  board  of  supervisors  to  vaiy  the  line 
of  road  as  originally  surveyed,  by  taking  evidence  of  adverse  possession 
and  user.    Beck,  J.,  dissenting. 

Appeal  from  Des  Moines  Circuit  Court. 

Thursday,  October  19. 

This  is  a  proceeding  in  certiorari  by  which  it  is  sought 
to  annul  the  action  of  the  board  of  supervisors  in  approving 
and  confirming  a  re-survey  of  a  public  road.  Upon  a  trial  in 
the  Circuit  Court  the  proceedings  before  the  board  of  super- 
visors were  held  to  be  authorized  by  law,  and  the  plaintiff 
appeals. 

J.  C.  Power  and  Geo.  Robertson^  for  appellant. 

Hall  cfe  Ilvston^  for  appellee. 
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EoTHROOK,  J. — I.  The  law  under  which  the  re-survey 
was  made  is  found  in  section  964  of  the  Code,  and  is  as  fol- 
1,  highway:  l^^s:  '*When  by  reason  of  the  loss  or  destruction 
Sjecto?8tot-  ^f  t^^  fi®l<i  notes  of  the  original  survey,  or  in  cases 
^^  of  defective  surveys  or  record,  or  in  cases  of  such 

numerous  alterations  of  any  highway  since  the  original  sur- 
vey that  its  location  cannot  be  accurately  defined  by  the 
papers  on  file  in  the  proper  office,  the  board  of  supervisors  of 
the  proper  county  may,  if  they  deem  it  necessary,  cause  such 
highway  to  be  re-surveyed,  platted  and  recorded  as  hereinafter 
provided."  The  question  to  be  determined,  is,  whether  the 
re-survey  complained  of  was  authorized  by  this  section  of  the 
statute.  The  facts  as  they  appear  in  the  record  are,  that  a 
public  road  was  established  in  the  year  1856,  and  the  survey 
and  field  notes  thereof  were  filed  and  recorded.  By  these 
field  notes  it  appears  that  the  initial  point  of  the  road  was 
at  the  south-east  corner  of  the  S.  W.  J  of  the  S.  E.  J  of  sec- 
tion 20,  township  72,  range  2  west,  and  the  calls  are  by  course 
and  distance,  and  do  not  seem  to  correspond  with  the  lines 
of  the  government  surveys,  and  do  not  mention  stakes  or 
monuments,  excepting  the  terminus  of  the  survey  is  named 
as  being  at  "the  south-east  corner  of  the  old  college  lot  at 
Kossuth."  It  does  not  appear  that  these  recorded  field  noljes 
are  so  obscure,  repugnant,  or  otherwise  defective,  that  they 
cannot  be  traced  upon  the  face  of  the  earth.  On  the  contrary, 
the  bill  of  exceptions  shows  that  it  was  conceded  upon  the 
trial  "that  a  line  of  road  as  originally  surveyed  and  estab- 
lished could  be  traced  by  the  field  notes  on  the  ground." 
It  is  claimed,  however,  that  the  original  survey  as  shown  by 
the  field  notes  does  not  correspond  with  the  route  as  actually 
surveyed  and  marked  upon  the  ground  by  the  surveyor,  and 
upon  the  hearing  before  the  board  of  supervisors,  evidence 
was  introduced  which  established  that  fact  to  the  satisfaction 
of  the  board. 

It  is  claimed  that  as  the  record  showed  the  road  was  origi- 
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naliy  established  upon  the  line  designated  by  the  field  notes 
and  survey,  no  change  could  be  made  therein  by 
Object  oTTevi-  P^^^l  evidence  showing  that  the  survey  was  actu- 
dence.  ^j|y  made  upon  a  difierent  line.     It  is  a  general 

rule  in  all  questions  of  disputed  lines  of  surveys  that  course 
and  distance  must  yield  to  actual  monuments  fixed  and 
recognized  by  the  survey.  And  this  is  upon  the  principle 
that  the  establishment  of  the  actual  line  as  surveyed  and 
measured  upon  the  ground  is  the  object  always  to  be  attained 
in  controversies  of  this  character.  We  think,  then,  it  was 
competent  for  the  board  to  hear  evidence  as  to  where  the  sur- 
vey was  actually  made,  and,  upon  being  satisfied  from  the 
evidence  that  the  re-survey  was  upon  the  line  as  originally 
surveyed,  to  approve  and  confirm  the  re-survey.  The  very 
object  of  a  re-survey  is  to  ascertain  the  location  of  a  road 
already   established.     Carey  v.   Weitgeiiant^  52  Iowa,  660. 

II.  The  board  of  supervisors  also  received  parol  evidence 
tending  to  show  that  the  line  of  road  as  established  by  the 

^ . re-survey  (and  as  we  understand  the  record  at  the 

thority  o?"  place  in  the  line  of  which  plaintiff  complains),  had 
supervision.  \yQQ^  changed  by  adverse  possession  and  use  for 
more  than  ten  years,  and,  under  that  evidence,  the  re-survey 
was  made  to  correspond  with  the  use. 

It  is  urged  that  it  is  not  within  the  power  of  the  board 
of  supervisors  to  vary  the  line  of  road  as  originally  surveyed 
by  taking  evidence  of  adverse  possession  and  user.  This 
claim  of  the  plaintiff  we  believe  to  be  correct.  The  statute 
authorizing  a  re-survey  of  public  roads  makes  no  provision  for 
a  survey  to  establish  highways  acquired  by  the  public  by 
prescription.  It  is  a  re-survey  which  is  authorized,  and  not 
an  original  survey  to  determine  public  rights  acquired  by  user 
and  adverse  possession.  It  is  claimed  that,  in  proceedings  un- 
der a  re-suryey,  public  rights  by  prescription  may  be  estab- 
lished under  the  clause  in  section  964  of  the  Code,  which  au- 
thorizes a  re-survey  '^in  cases  of  such  numerous  alterations  of 
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any  highway  since  the  original  survey  that  its  location  cannot 
be  accurately  defined  by  the  papers  on  file  in  the  proper  oflSce." 
We  think  the  alterations  here  referred  to  have  reference  to 
such  changes  in  the  road  as  have  occurred  by  orders  or  surveys 
made  after  the  original  survey,  and  which  tend  to  such  con- 
fusion that  the  location  of  the  road  is  not  accurately  defined 
or  pointed  out  by  the  record.  In  the  case  at  bar  there  has 
been  no  alteration  of  the  location  of  the  road  by  any  subse- 
quent action  of  the  proper  authority. 

It  seems  clear  tons  that  if  the  legislature  had  intended  that, 
in  this  proceeding  to  re-survey  public  roads,  rights  by  prescrip- 
tion and  user  should  be  determined,  which  in  many  cases  are 
very  important,  and  not  easily  and  readily  solved,  language 
would  have  been  used  which  would  unmistakably  confer  the 
power.  "We  are  not  prepared  to  hold  that  the  power  of  emi- 
nent domain  can  be  exercised  in  any  such  a  summary  manner 
as  is  provided  for  in  the  law  authorizing  the  re-survey  of  pub- 
lic roads.  The  only  inquiry  in  such  case  is,  does  the  re-sur- 
vey properly  locate  the  road,  as  it  was  located  in  the  original 
survey,  and  any  subsequent  alterations  which  have  been  made. 
In  our  opinion  the  action  of  the  board  in  authorizing  and  ap- 
proving a  deviation  from  the  location  as  recorded  or  as  actu- 
ally surveyed  was  wrong.  It  will  be  remembered  we  deter- 
mine nothing  as  to  the  ultimate  rights  of  the  parties,  but 
merely  hold  that  the  action  of  the  board  was  not  warranted 
under  the  special  proceedings  provided  by  the  statute. 

Reversed. 
Beoe,  J.,  dissenting. 
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Taylob  et  al  V.  Trulock  et  al. 

,     ..         1.  Judicial  Sale:  special  execution:  duty  of  shebiffto  follow 
I  81    ill  defendant's  plan  of  division.    Section  3088  of  the  Code  which  pro- 

~~  Tidea  that  **at  any  time  before  9  o'clock  a.  m.  of  the  day  of  the  sale,  the 

defendant  may  deliver  to  the  officer  a  x>hm  of  division  of  the  land  levied  • 
on,  subscribed  by  him,  and  in  that  case  the  officer  shall  sell  according  to 
said  plan  so  much  of  the  land  as  may  be  necessary  to  satisfy  the  debt  and 
costs,  and  no  more,"  applies  to  sales  under  special  as  well  as  under 
general  executions. 

2. :  defendant's  plan  of  division  :  definitkess  of.    Where  the 

plan  of  division  furnished  the  officer  by  the  defendant,  under  section  3088 
of  the  Code,  is  such  as  to  be  easily  intelligible  to  a  person  acquainted 
witii  th&land,  and  is  oortainin  the  sense  that  it  can  be  made  certein,  the 
officer  should  not  disregard  it. 

Appeal  from  Des  Moines  District  CovH. 

Thubsday,  October  19. 

This  action  was  brought  to  foreclose  a  mortgage.  A  decree 
of  forelcoBure  was  rendered,  and  a  special  execution  was  issued. 
Before  the  sale  the  defendants  delivered  to  the  sheriff  a  plan 
of  division  of  the  land  and  demanded  of  him  that  he  sell  in 
accordance  therewith.  This  he  refused  to  do,  and  sold  in  a 
manner  different  from  the  plan,  and  the  plaintiffs  became  the 
purchasers.  The  defendants  moved  to  set  aside  the  side  upon 
the  ground  that  it  was  not  made  in  accordance  with  the  plan 
as  they  demanded.  The  court  sustained  the  motion.  From 
the  ruling  sustaining  the  motion  the  plaintiffs  appeal. 

J.  <&  S.  K.  Tracy ^  for  appellants. 

T.  J.  Trulock^  for  appellees. 

Adams,  J. — Section  3088  of  the  Code  providas  that  "at  any 
time  before  nine  o'clock  a.  m.  of  the  day  of  the  sale,  the  de- 
fendant may  deliver  to  the  oflScer  a  plan  of  divis- 

1.  judicial  "^  ^ 

execiitiorK^  iou  of  the  land  levied  on,  subscribed  by  him,  and 

fo^fSuiw  is?  1"^  *^»t  <^8e  the  officer  shall  sell  according  to  said 

pian*o/divi-  P^^n  SO  much  of  the  land  as  may  be  necessary  to 

***^^  satisfy  the  debt  and  costs,  and  no  more." 
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The  plaintiffs  contend  that  in  this  case  the  officer  was  jus- 
tified in  disregarding  the  plan— ;^/*«^,  because  the  sale  was 
upon  special  execution,  and,  second^  because  the  plan  was  not 
sufficiently  definite. 

The  first  question  presented  then  is  as  to  whether  the  stat- 
ute was  designed  to  ftpplj  to  sales  on  special  execution.  In 
support  of  the  plaintiff  position  that  it  was  not,  they  cite 
Malowy  v.  Fortune^  14  Iowa,  417.  In  that  case  Baldwin, 
Ch.  J.,  referring  to  a  corresponding  provision  in  the  Revision, 
section  3819,  and  also  sections  3267,  3368  of  the  Revision  re- 
specting the  duty  of  the  officer  to  sell  only  so  much  of  the 
property  as  is  necessary  to  satisfy  the  debt  and  costs,  said: 
"These  provisions,  we  think,  apply  in  sales  under  general  exe- 
cutions." But  when  we  look  into  the  case  we  see  that  the 
question  involved  did  not  necessarily  call  for  a  construction 
of  section  3319  of  the  Revision  respecting  the  right  of  the 
execution  debtor  to  demand  that  tibie  sale  should  be  made  ac- 
cording to  a  plan  of  division  offered  by  him. 

In  that  case  the  decree  provided  that  the  mortgaged  prop- 
erty should  aU  be  sold.  The  defendants  appealed  from  the 
decree,  insisting  that  it  was  error  to  order  all  the  property  to 
be  sold,  inasmuch  as  the  debt  and  costs  might  perhaps  be  sat- 
isfied by  a  sale  of  a  part.  The  plaintiffs,  the  appellees,  insisted 
that  the  defendants  were  not  prejudiced,  because  the  officer 
was  not  bound  to  obey  the  decree  so  fe,r  as  it  provided  for  sel- 
ling the  whole  property,  unless  necessary,  Mid  they  gave  as  a 
reason  why  the  officer  was  not  bound  to  obey  the  decree  that 
the  statute  expressly  provided  that  the  officer  should  sell  only 
so  much  as  should  be  necessary;  and  the  statute  relied  upon 
consisted  of  the  sections  above  cited,  one  of  which  pertained 
to  the  mode  of  selling  where  a  plan  of  division  is  offered. 

The  learned  judge  said  that  these  provisions  apply  to  sales 
on  general  executions.  He  did  not  say  that  they  could  not 
apply  to  sales  on  special  executions.  His  thought  doubtless 
was,  that  the  provisions  have  their  special  efficacy  in  sales  on 
general  executions,  because  in  such  sales  the  statute  constitutes 
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the  officer's  sole  guide.  In  the  case  of  a  foreclosure,  the  de- 
cree and  special  execution  should  direct  the  sale  of  only  so 
much  of  the  property  as  shall  be  found  to  be  necessary. 
Where  they  do  so  direct,  he  need  not  look  beyond  them  to  find 
the  same  direction  in  the  statute. 

The  real  ground  for  holding  the  decree  erroneous  in  Ma- 
lony  V.  FortvAie  was  that  it  contravened  section  3661  of  the 
Revision,  and  had  the  effect,  as  the  court  thought,  to  control 
the  officer,  and  compel  him  to  sell  the  whole  property  whether 
necessary  or  not.  Conceding  that  this  would  be  so,  it  does 
not  follow  that  in  the  case  at  bar  the  execution  defendants 
might  not  require  the  officer  to  sell  according  to  a  plan  of  di- 
vision furnished  by  them.  The  decree  of  foreclosure  is  not 
set  out,  but  we  must  presume  that  it  conformed  to  section 
8321  of  the  Code,  and  did  not  direct  absolutely  the  sale  of  the 
whole  property.  The  special  execution  was  in  the  usual  and 
proper  form,  directing  the  sale  of  so  much  as  should  be  neces- 
sary. The  argument,  then,  that  section  3088  of  the  Code  can- 
not be  applied  to  this  CAse,  because  it  would  require  the  officer 
to  disobey  the  decree,  is  not,  inour.ppinion,  sound;  nor  do  we 
think  that  any  objection,  which  is  sound,  can  be  urged  to  the 
application. 

We  come  next  to  consider  the  objection  that  the  plan  of  di- 
vision offered  is  not  sufficiently  definite.    The  plan  of  division 

.   ^      is  shown  for  the  most  part  by  a  plat.     We  cannot 

detolteness    ^^^^  well  set  out  a  copy  of  the  plat  and  go  into  a 

^^  detailed  examination  of  it.     It  refers  to  a  portion 

of  the  land  in  a  very  general  way  as  the  north  fifty  acres  of 

the  timber  land,  also  lot  1, acres  south  of  railroad  etc 

To  a  stranger  the  land  described  in  the  plan  of  division  would 
not  necessarily  appear  to  be  identical  with  the  land  mortgaged. 
But  it  is  not, objected  that  it  is  not;  and  we  have  no  doubt 
that  to  a  person  acquainted  with  the  land  the  plan  of  division 
was  easily  intelligible,  and  that  it  was  sufficiently  certain  in 
that  it  could  be  rendered  certain. 

No  objection  appears  to  have  been  made,  nor  is  it  shown 
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to  Tis  that  the  officer,  in  the  exercise  of  reasonable  diligence 
to  discharge  his  duty,  could  not  have  made  a  sale  in  accord- 
ance with  the  plan.  We  think  that  the  conrt  did  not  err  in 
setting  aside  the  sale. 

Affirmed. 


Phelps  v.  Winters  &  Bjll  et  al. 

1.  Chattel  Mortgage:  transfsb  of  mortgagor's  interest:  prior- 
ity OP  CLAIMS  UPON.  Where  the  sheriff  had  possession  of  a  stock  of 
goods  for  the  purpose  pf  seUingthe  same  under  a  chattel  mortgage,  and 
before  the  sale,  a  writ  of  attachment  in  a  suit  against  the  mortgagors 
^as  placed  in  his  hands,  which  he  levied  on  the  goods  subject  to  the 
mortgage,  and  the  suit  proceeded  to  judgment,  and  a  special  execution 
issued  therein  which  was  also  placed  in  the  sheriff's  hands  and  by  him 
levied  on  the  goods  subject  to  the  mortgage,  and  it  was  then  agreed  by, 
and  between  the  mortgagors,  the  mortgagees  and  the  attaching  credit- 
ors, that  the  goods  should  be  sold  in  bulk  under  the  mortgage,  the  mort- 
gage satisfied,  and  the  residue  applied  on  the  attachment,  and  the  goods 
were  sold  accordingly,  but  before  the  payment  of  the  purchase  money, 
the  sheriff  was  garnished  at  the  suit  of  plaintiff  against  the  mortgagors: 
held,  that  the  agreement  between  the  mortgagors,  the  mortgagees  and 
the  attaching  creditors  operated  as  a  transfer  of  the  mortgagor's  equity 
of  redemption,  and  took  priority  over  the  subsequent  garnishment  of  the 
plaintiff. 

Appeal  from  Cass  Dktri^ct  Court. 

Fbiday,  October  20. 

This  is  a  controversy  between  the  plaintiff  and  "W.  H.  Ap. 
plegate  &  Co.  as  to  their  right  to  priority  as  creditors  of  the 
defendants,  Winters  &  Hill,  in  a  certain  balance  of  the  pro- 
ceeds of  a  stock  of  goods  which  were  taken  and  sold  on  a 
chattel  mortgage.  There  was  a  demurrer  tp  the  petition  of 
intervention  of  W.  H.  Applegate  &  Co.,  which  was  sustained, 
and  they  appeal. 

A.  S.  Churchilly  for  appellant. 

Chapman  <&  CUapman^  for  appellees. 
Vol.  LIX— 36 
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RoTHEOOK,  J. — It  appears  that  the  stock  of  goods  of  Win- 
ter &  Hill  was  in  the  possession  of  one  Mullins,  who  was  the 
sheriff  of  Cass  county,  and  was  held  by  him  for  the  purpose 
of  foreclosing  a  chattel  mortgage  thereon  in  favor  of  Rntt  & 
Milner.  While  the  goods  were  thus  in  the  hands  of  the  sher- 
iff, Applegate  &  Co.  commenced  an  action  in  attachment  be- 
fore a  justice  of  the  peace  against  Winters  &  Hill,  and  the 
attachment  was  by  the  sheriff  levied  upon  the  goods,  subject 
to  the  chattel  mortgage.  The  case  proceeded  to  judgment, 
and  special  execution  was  issued  and  delivered  to  the  sheriff, 
and  he  levied  the  same  on  the  goods  subject  to  the  chattel 
mortgage.  The  property  was  sold  in  bulk  under  the  mort- 
gage, and  for  more  than  enough  to  satisfy  the  same.  After 
the  sale  but  before  the  payment  of  the  purchase  money,  the 
plaintiffs  commenced  an  action  against  Winters  &  Hill,  and 
garnished  the  sheriff,  claiming  that  the  balance  of  the  pur- 
chase money  which  was  to  come  into  his  hands  was  liable  to 
be  attached  as  money  coming  to  Winters  &  Hill. 

The  intervenors,  in  addition  to  the  above  facts,  set  forth  in 
their  petition  the  following:  "That prior  to  said  sale  it  was 
agreed  by  Winters  &  Hill  and  intervenors  and  Rutt  &  Mil- 
ner that  the  property  should  be  all  sold  under  the  chattel 
mortgage  in  bulk,  and  the  mortgage  first  paid,  and  the  balance 
applied  on  the  other  attachments  in  the  order  of  levies," 
and  that  this  was  known  to  the  plaintiff  at  the  time  of  his 
attachment.  The  main  ground  of  the  demurrer  was  that 
Winters  &  Hill  had  no  interest  in  the  stock  of  goods  subject 
to  the  levy  of  interveners'  attachment,  there  being  a  chattel 
mortgage  thereon  then  unsatisfied.  * 

In  Doane  d:  Co.  v.  Garretsorij  24  Iowa,  351,  it  was  held 
that  the  mortgagor  of  chattels  has  an  equity  of  redemption 
therein,  even  after  condition  broken,  and  that  a  mortgagee 
who  has  taken  possession  of  the  property  aft^r  such  breach  is 
liable  to  garnishment  at  the  suit  of  a  creditor  of  the  mort- 
gagor for  any  surplus  remaining  after  the  payment  of  the 
mortgage.   Since  that  decision  was  made,  we  believe  the  usual 
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practice  has  been  to  reach  the  surplus  in  such  cases  by  gar- 
nishment. But  in  the  case  of  Oimbley  Florshime  <& 
Co.  V.  Ferguson^  garnishee^  58  Iowa,  414,  it  was  held 
that  the  equity  of  redemption  of  a  mortgagor  of  chat- 
tels would  pass  to  an  assignee  for  the  benefit  of  creditors 
and  that  such  assignee  cannot  be  held  as  a  garnishee  of  the 
defendant  in  a  proceeding  instituted  subsequent  to  the  assign- 
ment. Upon  the  same  principle  the  agreement  made  in  this 
case  by  Winters  &  Hill  with  Applegate  &  Co.,  and  Rutt  & 
IClner,  the  mortgagees,  that  the  property  should  be  sold  in 
bulk  and  the  balance  applied  upon  the  attachments,  operated 
as  a  transfer  of  this  equity  of  redemption  of  the  mortgagor, 
and  took  priority  over  the  subsequent  garnishment  of  the 
plaintiflF.  We  can  see  no  good  reason  why  such  an  agreement 
should  not  be  sustained,  and  we  think  the  cx)urt  erred  in  sus- 
taining the  demurrer. 

Reveksed. 


Lower  v.  C,  B.  &  Q.  R.  Company  et  al. 
Gray  v.  The  Same. 
Elder  et  al.  v.  The  Same. 

Bailroads :  surmoui^tino  lcgal  impediments  through  auxiuart 
company:  no  fraud.  Though  a  railroad  company  may  not  for  some 
reason  haye  the  legal  authority  to  condemn  right  of  way  for  a  lateral 
line,  it  may  cause  another  company  of  its  own  stockholders  to  be  so  or- 
ganized as  to  have  that  power,  and  when  such  subsidiary  company  has 
condemned  the  right  of  way,  it  may  lease  its  line  to  the  former  company, 
and  in  this  there  will  be  no  fraud  upon  those  whose  lands  have  been 
condemned. 

:  condemnation  op  right  of  way  for:  descriptions  in 


notices.  Where  notices  of  condemnation  described  the  land  to  be 
condemned  as  a  certain  number  of  feet  on  each  side  of  the  center  line  of 
the  railroad,  *'2c&  the  same  is  located*  staked  and  marked,**  held,  that 
this  description  was  sufficient,  and  if  any  other  parts  of  the  description 
in  this  case  differed  therefrom,  they  must  yield  thereto. 
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3, .  EMINENT  domain:   LATERAL    LINES:   STATUTE    CONSTRXrED. 

When  a  company  has  the  power  to  build  an  additional  lateral  road,  that 
is,  a  lateral  road  whose  construction  and  maintenance  are  possible  only 
upon  an  independent  right  of  way,  the  right  of  way  statute  does  not 
prevent  the  condemnation  of  land  for  such  additional  road. 

Appeal  from  Mem/roe  Circuit  Court, 

Friday,  October  20. 

These  cases  are  submitted  together  as  arising  for  the  most 
part  out  of  substantially  the  same  state  of  facts.  The  last 
two,  however,  differ  from  the  first  in  one  respect  which  will 
be  noticed  in  the  opinion.  The  plaintiffs  respectively  seek 
injunctions  to  restrain  the  defendants,  the  Chicago,  Bur- 
lington &  Quincy,  E.  R  Co.,  and  the  Chillicothe  &  Chariton 
R.  R.  Co.,  from  condemning  for  right  of  way  certain  land  of 
which  they  are  respectively  the  owners.  They  aver  in  sub- 
stance in  their  petition  that  in  1867,  the  Burlington  &  Mis- 
souri River  R.  R.  Co.  located  its  road  through  the  lands  in 
question  and  condemned  for  right  of  way  so  much  of  the 
lands  as  lies  within  fifty  feet  of  the  center  of  their  track;  that 
the  company  constructed  its  road,  and  afterwards  the  defend- 
ant, the  C,  B.  &  Q.  R.  R.  Co.,  not  organized  under  the  laws 
of  Iowa,  succeeded  to  all  its  property;  that  in  1878  the  C,  B. 
&  Q.  R.  R.  Co.  determined  to  build  a  lateral  track  as  a  part 
of  their  railroad,  running  on  a  different  line,  beginning  near 
where  their  railroad  crosses  the  east  line  of  Monroe  county, 
running  thence  west  in  the  same  general  direction,  first  on  the 
north  side  of  their  railroad,  and  then  on  the  south  side,  to  a 
point  about  three  and  one-half  miles  west  of  Albia,  the  lateral 
line  being  about  fifteen  miles  in  length;  that  the  company 
acquired  by  purchase  a  conveyance  of  a  right  of  way 
from  nearly  all  the  land  ownei's,  but  the  plaintiffs  refused  to 
convey  to  the  company  a  right  of  way  through  their  lands, 
being  the  lands  in  question;  that  thereupon  certain  per- 
sons, who  were  stockholders  in  the  company,  associated 
themselves  together  and  became  incorporated  under  tlie  name 
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of  the  Chillicothe  &  Chariton  R.  R.  Co.,  for  the  ostensible 
purpose,  as  shown  by  their  articles  of  incorporation,  of  "build- 
ing a  line  of  railroad  from  a  point  on  the  main  line  of  the 
i*ailroad  owned  and  operated  by  the  C,  B.  &  Q.  R.  R.  Co., 
near  the  east  line  of  Monroe  county,  thence  in  a  general  west- 
erly direction  to  a  point  on  the  main  line  of  said  railroad 
known  as  Central  Crossing,  thence  in  a  general  westerly  direc- 
tion to  a  point  on  the  main  line  of  said  railroad  about  three 
and  one-half  miles  west  of  Albia,  upon  such  route  as  the  com- 
pany may  hereafter  determine;"  that  the  real  object  of  the 
company  was  to  fraudulently  assist  the  C.j  B.  &  Q.  R.  R.,  Co. 
in  procuring  a  right  of  way  for  the  lateral  line  which  the  lat- 
ter company  desired  to  build  as  above  set  forth;  that  the 
Chillicothe  &  Chariton  R.  R.  Co.,  in  pursuance  of  their 
fraudulent  purpose,  instituted  proceedings  for  condemning 
right  of  way  through  their  lands  respectively;  that  unless 
prevented  by  an  injunction  the  defendants  will  procure  the 
condemnation  of  the  right  of  way  and  complete  and  operate 
their  lateral  line  of  road.  In  an  amended  petition  the  plaint- 
iffs averred  that  the  Chillicothe  &  Chariton  R.  R.  Co.  had  not 
marked  out  or  determined  upon  any  precise: location  of  their 
line,  nor  taken  steps  to  construct  a  road ;  that  the  company 
pretended  to  have  chosen  the  line  already  marked  out  by  the 
C,  B.  &  Q.  R.  R.  Co.,  but  such  choice  was  not  for  itself,  but 
was  a  false  and  fraudulent  pretense,  it  being  understood  be- 
tween the  two  companies  that  the  road  was  solely  for  the  C, 
B.  &  Q.  R.  R.  Co.;  that  since  the  commencement  of  the  action, 
condemnation  proceedings  have  been  had,  and  the  C,  B.  &  Q. 
R.  R.  Co.  has  entered  upon  the  land  in  question  and  partially 
constructed  its  road. 

The  defendants  for  answer  admit  that  the  C,  B.  &  Q.  R.  R. 
Co.,  resolved  to  construct  an  additional  line  of  road  on  the 
route  described  in  the  plaintiffs'  petition,  but  deny  all  fraud, 
and  aver  that  the  proceedings  for  condemnation  prosecuted 
by  the  Chilicothe  &  Chariton  R.  R.  Co.  have  been  regular 
and  legal  in  every  respect.  The  court  upon  hearing  dismissed 
the  plaintiffs'  petition  and  they  appeal. 
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James  Coen  and  D.  Anderson^  for  appellants. 

Perry  <&  Townsendy  for  appellees. 

Adams,  J. — ^Tlie  evidence  shows  that  the  Chillicothe  &  Char- 
iton R.  R.  Co.  has  leased  the  road  in  question  to  the  C,  B. 
^iwmoSSuSI*  ^  Q"  ^'  ^'  ^^-^  *^^  ^^  i\iin\i  that  the  evidence 
menti™^^^  shows  that  the  former  company  was  organized 
miry  com-^"  with  the  design  of  procuring  a  right  of  way  and 
ESSd.*"°  building  a  road  to  be  used  by  the  latter  company. 
It  does  not,  however,  follow  that  the  plaintiffs  have  been  de- 
frauded. The  land  taken  has  been  taken  for  public  use,  and 
just  compensation,  as  wo  must  assume,  has  been  made  to  the 
plaintiffs.  Their  real  ground  for  complaint,  so  far  as  their  al- 
leged equity  is  concerned,  is  that  they  have  not  been  allowed 
to  hold  the  key  to  the  situation  in  such  a  way  as  to  enable 
them  to  defeat  the  construction  of  the  road,  or  obtain  more 
than  just  compensation.  The  amount  demanded  by  the 
plaintiffs  was  such  as  to  show  very  clearly  that  it  was  gradu- 
ated without  any  reference  to  the  real  damages  sustained,  but 
the  supposed  exigency  of  the  company.  Now,  while  it  some 
times  happens  that  a  person  can  under  the  protection  of  the 
law  practice  extortion,  it  is  proper  for  an  intended  victim  to 
resort  to  every  legal  device  to  defeat  the  attempted  extortion, 
and,  if  he  succeeds,  his  action  cannot  properly  be  called  fraud- 
ulent. The  plaintiffs,  indeed,  do  not  themselves  seem  to  place 
much  reliance  upon  the  alleged  ground  of  fraud.  This  ap- 
pears from  the  emphasis  which  they  place  upon  the  necessity 
of  construing  strictly  the  powers  of  a  corporation.  If  we 
could  see  that  the  plaintiffs  have  been  defrauded  by  the  de- 
fendants, our  way  would  be  very  clear.  Tlie  fact  of  fraud 
would  entitle  the  plaintiffs  to  relief,  and  it  would  bo  of  very 
little  consequence  what  the  defendant's  powers  are.  Now  we 
apprehend  that  the  real  question  in  this  case  is  not  a  question 
of  fraud  but  of  power.  The  plaintiffs  we  think  have  no  right 
to  relief  unless  they  can  maintain  the  correctness  of  the  fol- 


Digitized  by 


Google 


OCTOBER  TEEM,  1882.  667 

Lower  ▼.  C,  B.  &  Q.  B.  Co. 

* 

lowing  proposition:  The  C,  B.  &  Q.  R.  E.  Co.  has  no 
power  to  condemn  the  land  in  question;  this  being  so,  no 
other  company  can  be  organized  with  power  to  condemn  it, 
whose  sole  object  is  to  aid  the  C,  B.  &  Q.  E.  E.  Co. 

A  corporation  has  all  the  power  expressed  in  its  articles  of 
incorporation  or  charter,  and  all  other  power  reasonably  inci- 
dent to  the  exercise  of  the  expressed  powers,  unless  restricted 
by  some  statute  or  rule  of  law.  The  evidence  does  not  show 
the  articles  of  incorporation  or  charter  of  the  C.  B.  &  Q.  E. 
E.  Co.,  but  if  it  is  a  foreign  corporation  as  averred,  it  could 
not,  prior  to  the  act  of  March,  1878  (Sec.  1241  Miller's  Code,) 
condemn  land  for  right  of  way  in  this  State,  whatever  its  ar- 
ticles of  incorporation  or  charter  might  provide.  The  lateral 
line  in  question  appears  to  have  been  partially  constructed  in 
the  summer  and  fall  of  1878.  The  Chillicothe  &  Chariton  E. 
E.  Co.  was  organized  in  November,  1878.  Whether  the  act 
in  question  had  been  overlooked  or  whether  it  was  supposed 
that  with  that  act  the  C,  B.  &  Q.  E.  E.  Co.  had  no  power  to 
condemn  the  land  in  question,  or  what  view  was  taken,  does 
not  appear.  The  defendants  insist  that  it  is  not  material  to 
consider  what  power  the  C,  B.  <fe  Q.  E.  E.  Co.  had,  so  far  as 
its  articles  of  incorporation  or  charter  was  concerned;  that  if 
it. should  be  conceded  that  it  lacked  the  power  in  question, 
the  deficiency  might  be  supplied  by  an  amendment  of  its  arti- 
cles of  incorporation  or  charter,  and,  if  so,  that  the  organiza- 
tion of  a  new  company  under  the  laws  of  Iowa  should  be 
deemed  equivalent  to  such  amendment,  at  least  so  far  as  the 
plaintiffs  are  concerned.  They  say  that  the  plaintiffs  have 
not  only  been  justly  compensated,  but  that  there  has  been  a 
compliance  with  the  forms  of  law,  and  so  the  plaintiffs  have 
no  ground  of  any  kind  upon  which  they  can  stand  in  a  court 
of  equity. 

To  this  position  the  plaintiffs  make  several  objections. 
They  deny  that  there  has  been  a  compliance  even  with  the 
forms  of  law.  They  say,  among  other  things  that  the  Chilli- 
cothe &  Chariton  R.  B.  Co.  never  surveyed  any  line  of  road, 
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^nd  at  most  merely  adopted  the  line  surveyed  by  the  C,  B. 
&  Q.  R.  R.  Oo.  But  in  our  opinion  the  adoption  of  another 
company's  survey  was  equivalent  to  making  a  survey  for 
itself. 

In  two  of  the  cases  the  plaintiffs  filed  supplemental  peti- 
tions, avering  that  the  land  condemned  did  not  wholly  corres- 
'  pond  with  the  land  described  in  the  notices  of 
demnatioii  of  Condemnation.  But  takino^  the  notices  as  a  whole, 
descrimions  we  thmk  that  they  were  sufficient  for  the  purpose 
for  which  they  were  designed.  The  land  is  de- 
scribed as  a  certain  number  of  feet  on  each  side  of  the  center 
line  of  the  railroad  <'as  the  same  is  located,  staked  and 
marked."  This,  we  think,  must  be  deemed  the  controlling  part 
of  the  description,  and  if  any  other  parts  differ  therefrom,  they 
must  be  held  to  yield  thereto.  The  center  line  of  the  land 
condemned  corresponds  with  the  center  line  of  the  road  as  it 
was  located,  staked  and  marked."  The  irregularity,  if  any,  is 
notsUch,  we  think,  as  to  entitle  the  plaintiffs,  or  either  of  them, 
to  any  relief.  We  must  hold,  therefore,  that  there  was  a  com- 
pliance with  forms  of  law.  There  remains  to  be  considered 
whether  this  was  sufficient.  The  plaintiffs  deny  that  it  is. 
Their  position  is  that  it  is  against  the  policy  of  the  law  to 
allow  a  railroad  company  to  condemn  more  than  one  hundred 
feet  in  width  for  a  single  line  of  road,  though  consisting  of 
more  than  one  track,  and  that  if  the  condemnation  is  sus- 
tained in  this  case,  we  should  sanction  an  act  done  indirectly 
which  it  is  against  the  policy  of  the  law  to  allow  to  be  done 
directly. 

The  limitation  of  the  right  of  condemnation  was  doubtless 
fixed  at  one  hundred  feet,  because  that  was  deemed  by  the  leg- 
islature  to   be   all  that    was  necessary,   whether   the  road 

3. .  erai-  consisted  of  a   single  or    double    track.      But 

uent  domain :  •       xi    x  •    i  ^    i     •        x 

lateral  unes-  we  cau  couccive  that  a  company  might  desire  to 
strued.  "  build  an  additional  road  which  should  be  lateral 
to  the  original  road,  and  operated  in  connection  with  it  as 
auxiliary.     All  the  advantages  of  a  double  track  might  be  se- 
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cured,  and  in  addition  thereto  tlie  advantages  of  a  shorter 
line  or  improved  grade.  What  the  motives  of  the  defend- 
ants were  do  not  distinctly  appear,  but  we  apprehend  that  it 
was  something  of  this  kind.  It  is  reasonable  to  expect  of 
railroad  companies  improvements  in  their  roads  from  titne  to 
time  as  fast  as  the  increasing  business  of  the  country  shall 
seem  to  demand  them,  and  their  own  ability  shall  justify 
them  in  making  them;  and  we  do  not  believe  that  there  is 
anything  in  the  legislative  policy  of  Iowa  to  prevent  such 
improvements,  even  where  they  are  to  be  made  by  building 
an  additional  lateral  road.  Now  if  a  company  can  be  allowed 
to  build  such  a  road,  it  must  be  allowed  to  condemn  for  it  a 
right  of  way.  And  where  the  articles  of  incorporation  or 
charter  of  a  company  are  such  as  to  confer  such  power  so  far 
as  they  are  concerned,  we  think  that  there  is  nothing  in  the 
right  of  way  statute  to  prevent  its  exercise.  We  are  not 
now  seeking  to  determine  what  is  the  power  of  the  C,  B.  & 
Q.  E.  E.  Co.  We  have  not  before  us  its  articles  of  incorpor- 
ation or  charter.  We  are  seeking  merely  to  put  a  construc- 
tion upon  the  right  of  way  statute,  and  we  hold  that  where  a 
company  has  the  power  to  build  an  additional  lateral  road 
auxiliary  to  the  original  road,  that  is,  a  lateral  road  whose 
construction  and  maintenance  is  possible  only  upon  an  inde- 
pendent right  of  way,  the  right  of  way  statute  does  not  pre- 
vent the  condemnation  of  land  for  such  additional  road.  If 
then  the  C,  B.  &  Q.  E.  E.  Co.  lacks  the  power  to  build  such 
road,  it  is  simply  because  its  ai'ticles  of  incorporation  do  not 
so  provide,  expressly,  or  by  reasonable  implication.  But  the 
Chillicothe  &  Chariton  E.  E.  Co.  can  build  the  road,  and  that, 
too,  even  though  it  derives  all  its  means  from  the  C,  B.  &Q. 
E.  E.  Co.,  and  builds  it  with  the  express  design  of  leasing  it 
to  that  company.  Whether  that  company  has  the  power  to 
take  a  lease  is  another  question,  and  one  with  which  we  have 
nothing  to  do.  We  think  that  the  court  did  not  err  in  dis- 
missing the  plaintifis  petition. 

Affirmed, 
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Nesselrode  V.  Pabish  ET  AL. 


1.  Fraotioe:  procebdings  to  establish  lobt  cobnbb:  JURisDicfriOK: 

In*  a  proceedings  to  establish  a  lost  corner  of  land,  a  mere  statement  in 
the  petition  that  other  persons,  therein  named  as  defendants,  be- 
sides the  one  who  alone  appeared  and  answered,  are  interested  in  the 
cause,  is  not  sniEcient  evidence  to  establish  that  fact,  and,  in  the  ab- 
sence of  such  sufficient  evidence,  the  court  had  jurisdiction  to  appoint  a 
commissioner  to  establish  the  comer  as  between  the  plaintiff  and  the 
one  defendant  who  appeared,  and  his  report  will  not  be  set  aside  be- 
cause such  alleged  interested  persons  were  not  before  ihe  court,  no  no- 
tice having  been  served  on  them. 

2.  Beal  Estate:  true  corner:    The  true  comer  of  a  govemment  sub- 

division of  land  is  where  the  United  States  surveyors  in  fact  established 
it,  whether  such  location  is  right  or  wrong,  as  shown  by  a  subsequent 
survey. 

Apjpeal  from  Chithrie  Dietrict  Court. 

Fbidat,  October  20. 

This  is  a  proceeding  under  the  statute  asking  the  appoint- 
ment of  a  commissioner  to  establish  a  lost  comer.  The 
plaintiff  appeals. 

ChoB.  S.  Foggy  for  appellant. 

(7.  Haden^  for  appellee. 

Seevebs,  Cn.  J. — I.  The  petition  states  the  plaintiff  is 
the  owner  of  the  K  W.  \  of  Sec.  14,  T.  79,  E.  31,  and  that 
1.  praciice:  the  northwest  corner  of  said  land  is  in  dispute 
?o°4^tab»S  and  lost  or  destroyed.  Including  the  defendant 
jurisdiction*.  Parish  thirty-five  persons  were  made  defend- 
ants, and  it  was  stated  that  they  were  the  only  land  owners 
that  would  be  "affected  by  the  proceedings  sought  herein." 
Certain  named  defendants  were  stated  to  be  non-residents, 
and  certain  others  minors. 

The  defendant  Parish  alone  answered  the  petition,  and 
denied  the  comer  was  destroyed  or  lost.    The  court  appointed 
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0.  R.  Allen,  Esq.  a  commissioner  to  make  a  survey,  establish 
and  locate  said  corner,  and  make  a  report  of  liis  doings.  The 
commissioner  established  the  corner  as  claimed  by  the  defend- 
ant Parish,  and  so  reported.  The  report  was  confirmed. 
Objections  were  made  thereto  by  the  plaintiff,  among  which 
was  that  the  "court  erred  in  appointing  said  commissioner." 
Under  this  objection  it  is  insisted  the  court  had  no  jurisdiction 
or  power  to  appoint  a  commissioner,  because  the  record  fails  to 
show  any  notice  was  served  on  the  defendants  other  than  Parish, 
and  there  was  no  appearance  for  any  of  them  except  him.  It  is 
said  NesBel/rode  v.  Parrish^  52  Iowa,  269,  was  between  the 
same  parties,  and  in  i-elation  to  the  same  subject  matter,  as  in 
the  present  case.  In  that  case  the  defendant,  Parish,  ap- 
peared and  resisted  the  appointment  of  a  commissioner  be- 
cause the  proper  foundation  had  not  been  laid  for  service  on 
Wright  by  publication.  It  was  held  that  the  mere  statement 
in  an  unverified  petition  of  the  non-residence  of  Wright  was 
not  sufficient  to  establish  such  fact.  When  the  cause  was  re- 
manded another  commissioner  was  appointed. 

It  is  stated  in  the  petition  that  certain  persons  named  as 
defendants  are  the  "only"  persons  that  would  be  affected  by 
the  proceedings.  There  is  no  evidence  other  than  this  state- 
ment in  the  petition  tending  to  show  the  interest  of  said  per- 
sons, or  that  they  were  necessary  parties.  We  do  not  think 
the  statement  aforesaid  is  sufficient  evidence  of  the  alleged 
fact.  The  case  comes  within  the  reason  of  the  rule  established 
in  the  case  just  cited.  The  court,  it  must  be  conceded 
in  the  state  of  the  record,  had  jurisdiction,  and  the  power  to 
appoint  a  commissioner  as  between  the  plaintiff  and  defend- 
ant Parrish,  unless  it  appeared  there  were  other  persons  who 
were  necessary  parties. 

II.  It  is  assigned  as  error  that  the  court  erred  in  not  set- 
ting aside  the  report  of  the  commissioner.  Such  an  assign- 
2.BBALK8-  ment  is  not  sufficiently  specific.  But  as  no  such 
oopncr.  objection  is  made,  we  will  consider  briefly  whether 

the  evidence  is  sufficient  to  sustain  the  report  of  the  commis- 
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sioner.  The  rule  is  regarded  as  well  established  that  the  true 
corner  is  where  the  United  States  surveyors  in  fact  established 
it,  whether  such  location  is  right  or  wrong  as  may  be  shown 
by  a  subsequent  survey.  The  preponderance  of  the  evidence, 
we  think,  was  in  favor  of  the  disputed  comer  having  been  so 
established  at  the  place  claimed  by  the  defendant.  As  the 
commissioner  so  found,  we  cannot  disturb  the  finding.  This 
disposition  of  the  case  makes  it  unnecessary  to  determine  the 
motion  filed  by  appellee. 

Affib^ied. 


Alexander,  Assignee,  y.  Bishop. 


126  ^ffi       ^'  ^^'^^^^  ^^^  Lessee:  mbasube  of  damages  fob  wiTflHOLDiNO 

LEASED  FEEMiSES.   A.  was  Occupying  as  a  store  room  a  building  owned 

by  B.,  under  a  lease  which  expired  in  October,  1852.  July  22,  1880,  the 
parties  agreed  in  writing  that  B,  should  move  the  buildiDg  into  Oie  ad- 
joining street,  there  to  be  occupied  by  A.  while  B.  should  erect  a  better 
building  on  the  site  of  the  old  one,  which  new  building  he  agreed  to  have 
completed  and  turned  over  to  A.  by  October  15, 1880.  B.  did  not 
get  the  new  building  completed  until  June»  1881,  and  then  refused  to  al- 
low A.  to  take  possession  of  it;  but  A.  by  legal  measures,  acquired  posses- 
sion of  it  June  4, 1881.  A.  was  to  hold  the  new  building  instead  of  the 
old  one  under  the  terms  of  the  old  lease,  unb'l  the  expiration  thereof. 
Held  that  the  measure  of  A's  damages  for  die  breach  of  the  contract  was 
the  market  rental  value  of  the  new  building,  less  the  rent  agreed  to  be  paid, 
from  October  15,  1880  to  June  4, 1881 ;  and  the  action  of  the  court  below 
in  allowing  him  the  difference  in  the  value  of  the  use  of  the  two  places 
from  October  15, 1880,  to  June  4, 1881,  was  held  erroneous,  as  involving 
an  inquiry  into  the  extent  of  A*s  business,  the  amount  of  goods  he  would 
probably  have  sold  in  the  new  building,  and  the  profits  he  would  have 
made  thereon — an  inquiry  too  speculative  and  remote  upon  which  to  base 
a  daim  for  damages.    Beck,  J.,  dissenting. 

Appeal  from  Montgomery  Circuit  Court. 

Friday,  October  20. 

AonoN  at  law  to  recover  daTnage8  for  the  breach  by  defend- 
ant of  the  conditions  of  a  written  agreement  between  the  par- 
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ties.  The  cause  was  tried  without  a  jury  and  judgment  was 
rendered  for  the  plaintiff  upon  findings  of  fact  and  law  by  the 
court.     Defendant  appeals.     The  facts  appear  in  the  opinion. 

Miller  <&  BartholomeWy  and  McPherson  db  Murphy^  for 
appellant. 

iV.  S.  Strawn  and  C.  E.  Richards^  for  appellee. 

RoTHROCK,  J. — ^We  do  not  deem  it  necessary  to  set  out  at 
length  the  written  contract.  It  appears  from  the  record  that 
the  defendant  owned  a  building  which  he  had  leased  to  the 
plaintiff  and  in  which  plaintiff  was  keeping  a  stock  of  mer- 
chandise as  a  retail  dealer,  and  the  lease  was  for  a  term  which 
would  have  expired  in  October,  1882.  The  defendant  desired 
to  erect  another  and  better  house  upon  the  ground  where  the 
leased  building  stood.  Thereupon  the  parties,  on  the  22d  day 
of  July,  1880,  entered  into  the  written  contract,  the  breach 
of  which  is  complained  of,  by  which  it  was  agreed,  in  substance, 
that  the  defendant  should  remove  the  old  building  into  an 
adjoining  street  to  make  room  for  the  erection  of  the  new 
building,  and  that  plaintiff  should  continue  his  business  in 
the  old  building  until  the  new  one  should  be  completed  which 
the  defendant  bound  himself  to  do,  and  to  have  the  same 
ready  for  occupancy  by  plaintiff,  on  or  before  the  15th  day  of 
October,  1880.  There  are  other  stipulations  in  the  written 
contract  not  necessary  to  be  mentioned  here;  they  are  suflS- 
ciently  refen'ed  to  in  the  findings  of  fact  hereinafter  set  out. 

The  defendant  removed  the  old  store  room  into  the  street 
and  commenced  the  erection  of  the  new  building,  which  he 
failed  to  complete  by  the  time  named  in  the  contract,  and  the 
same  was  not  completed  and  ready  for  use  until  June,  1881, 
when  the  defendant  refused  to  allow  the  plaintiff  to  take  pos- 
session thereof,  and  the  plaintiff  resorted  to  legal  proceedings, 
and  thereby  acquired  the  possession  on  the  4th  of  June,  1881. 

At  the  request  of  the  defendant,  the  court  made  special  find- 
ings of  fact  and  conclusions  of  law,  which  were  reduced  to 
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writing  and  signed  by  the  presiding  judge.     They  are  as  fol- 
lows: 

"1.  That  at  the  making  of  the  contract  sued  on,  the  par- 
ties, Brink  and  Bishop,  stood  as  lessor  and  lessee  under  the 
lease  in  evidence. 

"2.     That  Brink  had  been  in  business  on  the  leased  premi-' 
ses  for  about  four  years  preceding,  carrying  on  business  as  a 
merchant  with  a  stock  of  dry  goods  and  groceries,  averaging 
from  six  to  seven  thousand  dollars,  and  he  had  a  right  to  con- 
'  tinue  under  the  said  lease  until  October  29, 1882. 

"3.  That  Bishop  was  bound  by  said  lease  to  keep  said 
premises  in  at  least  ordinary  good  repair. 

"4.  That  by  the  contract  sued  on  Brink  granted  Bishop 
the  privilege  of  removing  the  old  building  with  the  goods 
therein  into  the  street,  and  to  erect  a  new  building  on  the 
site,  and  agreed  to  occupy  the  old  one  in  the  street  until  Octo- 
ber 15,  next  following,  and  thereafter  to  occupy  the  new  one 
upon  the  terms  of  the  lease. 

"5.  That  in  consideration  thereof  Bishop  agreed  to  indem- 
nify Brink  against  all  loss,  during  or  by  reason  of  such  re- 
moval, to  keep  the  approaches  of  the  old  building  in  good  or- 
der, to  complete  the  new  room  and  basement,  as  per  specifica- 
tions in  the  contract,  and  to  give  Brink  the  use  thereof  in  lieu 
of  the  old  room  on  or  before  October  15,  1880. 

"7.  That  in  pursuance  of  said  agreement  the  old  building 
was  moved  into  the  street;  that  no  injury  resulted  to  the 
goods  daring  the  act  of  removing  the  same,  but  in  conse- 
quence thereof  and  of  the  unavoidable  settling  of  the  building 
upon  its  temporary  foundation,  the  roof  was  opened  so  as  to 
increase  its  leaky  condition. 

"8.  That  in  consequence  of  the  bad  condition  of  the  roof, 
Brink's  goods  were  damaged  by  rain  between  the  removal  of 
the  building  and  October  15,  to  the  amount  of  $59.55. 

"9.  That  Bishop  did  keep  the  approaches  to  the  old  build- 
ing in  as  good  order  as  was  contemplated  by  the  parties,  in 
view  of  the  construction  of  the  new  building. 
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"10.  That  Bishop  failed  to  have  the  new  building  ready 
for  use  prior  to  the  second  day  of  June,  1881,  and  that  he 
then  and  thereafter  refused  to  allow  Brink  the  possession 
thereof. 

"11.  That  Bishop  failed  to  construct  a  good  substantial 
cellar  under  said  room  up  to  the  bringing  of  this  suit,  in  that 
the  cellar  was  wet  and  no  drainage  was  provided  thereto,  and 
in  that  no  suitable  entrance  was  made  to  said  cellar. 

"12.  That  by  reason  of  Bishop's  refusal  to  let  Brink  have 
the  new  room  when  completed  he  was  compelled  to  resort  to 
legal  proceedings  to  secure  possession  of  the  same,  and  did 
thereby  obtain  possession  on  June  4, 1881* 

"That  in  obtaining  possession  he  incurred  a  liability  for  an 
attorney's  fee  worth  $50,  expended  in  procuring  the  necessary 
writ  four  dollars,  and  in  moving  Bishop's  goods  from  the  room 
five  dollars. 

"18.  That  the  old  building  situated  as  it  was,  on  the  street, 
had  no  rental  value  as  a  place  for  the  dry  goods  and  grocery 
business  during  the  winter  months,  and  not  over  ten  dollars 
per  month  at  other  seasons. 

"14.  That  the  rental  value  of  the  new  store  room  and  cel- 
lar completed  as  per  contract  was  fifty  dollars  per  month. 

"15.  That  the  rental  value  of  cellar  completed  as  per  con- 
tract was  ten  dollars  per  month. 

"16.  That  the  contract  sued  on  was  made  with  respect  to 
the  business  with  which  Brink  had  been  and  was  then  engaged 
and  in  contemplation  of  its  continuance  at  that  place  until  the 
expiration  of  the  lease. 

"17.  That  for  the  period  from  October  15, 1880,  to  June 
4,  1881,  the  new  building  completed  as  per  contract  was 
worth  one  thousand  dollars  more  than  the  old  in  a  condition 
in  which  it  was  as  a  place  of  business  to  one  carrying  from 
six  to  seven  thousand  dollars  in  groceries  and  dry  goods,  who 
had  been  four  years  in  that  business  on  that  corner,  and  who 
contemplated  continuing  therein  until  October  28,  1882. 

"18.  That  Brink  paid  rent  according  to  the  terms  of  the 
lease  up  to  the  commencement  of  this  suit. 
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"AdcI  I  find  as  conclusionB  of  law: 

"1.  That  all  consequences  directly  resulting  from  a  breach 
of  the  contract,  and  which  in  view  of  the  relations  of  the  par- 
ties  and  the  subject-matter  of  the  contract  were  contemplated 
by  them  as  forming  a  part  of  the  inducements  and  considera- 
tions in  the  contract,  are  proper  to  be  considered  in  estimating 
damages  resulting  from  the  breaches. 

"2.  That  as  the  contract  was  not  merely  one  of  lease,  but 
was  niade  in  view  of  and  with  reference  to  the  business  of 
plaintiff,  the  mere  difference  in  rental  value  is  not  the  meas- 
ure of  damage. 

"3.  That  the  measure  of  plaintiff's  damage  is  the  loss  actu- 
ally sustained  to  his  goods  by  reason  of  the  defective  condi- 
tion of  the  roof  up  to  October  15,  1880;  the  difference  in  the 
value  of  the  use  of  the  two  places  from  October  15,  1880,  to 
June  4,  1881,  to  a  person  having  the  right  that  Brink  had 
under  the  lease  and  contract,  as  a  place  in  wliicb  to  carry  on 
the  business  with  reference  to  which  the  contract  was  made;  the 
amount  actually  and  necessarily  expended  in  procuring  pos- 
session, and  the  value  and  use  of  the  cellar  from  the  time  he 
obtained  possession  on  until  the  commencement  of  this  suit. 

"Upon  the  foregoing  findings  judgment  will  be  renderd  in 
favor  of  the  plaintiff. 

For  damages  to  goods  to  October  15,  1880 $59.55 

For  difference  in  the  value  of  the  use  of  the  two 

places  from  October  15, 1880  to  June  4, 1881 1,000.00 

For  expenses  in  obtaining  possession 59.00 

For  the  use  of  the  cellar  from  June  4,  to  December 

11,  1881 75,00 

Total $1,193.75 

J.  Given,  JudgeP 

And  on  the  same  day  (February  7,  1881)  defendant  filed  his 
motion  for  judgment  as  follows: 

Defendant  moves  for  judgment  only  against  him  on  the 
special  findings  of  fact  found  by  the  court;  viz,  the  aggregate 
or  sum  total  of  the  following  items;  to-wit, 
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1.  Eental  value  of  new  «tore  room  for  seven  months 

and  nineteen  days $383.38 

2.  Rental  value  of  cellar  from  June  4, 1881,  to  com- 
mencement of  this  suit 75.00 

3.  Damage  to  goods 59.55 

4.  Eicpenses  in  obtaining  possession 59.00 

Total $576.88 

Less  the  rental  value  of  old  store  room  at  $10  a  month,  ex- 
cepting winter  months,  being  four  and  two-thirds  months. 

Leaving  balance  of  $530.22,  for  which  said  sum  of  $530.22 
defendant  moves  judgment  be  rendered  against  him,  and  for 
no  other  or  greater  sum. 
And  for  reasons. 

1.  "By  the  adoption  of  the  correct  rule  for  the  measure  of 
damages  no  greater  sum  should  be  allowed. 

2.  "That  to  allow  a  greater  sum  for  plaintiff  is  to  allow 
damages  that  are  too  remote,  and  speculative  and  contingent." 

The  court  overruled  the  motion  and  entered  judgment  for 
the  full  amount  as  found  in  the  special  findings,  to  which  the 
defendant  excepted. 

Some  question  is  made  by  the  plaintiff  as  to  the  right  of  the 
defendant  to  question  the  findings  of  fact  because  they  are  in 
response  to  his  own  request,  and  because  of  insufficient  assign- 
ments of  error.  We  do  not  regard  these  objections  as  well 
taken,  and  we  need  not  give  them  further  attention.  A  state- 
ment of  them  would  demonstrate  that  they  are  without  merit. 

It  will  be  observed  that  the  defendant  accepts  the  findings 

of  fact  as  correct.     By  the  14th  findin^nr  the  rental  value  of 

the  new  store  room  and  cellar  completed  as  per  contract  was 

fifty  dollars  a  month.     The  defendant  contends 

1.  LB8S0R  and         *" 
lessee  ;meas-  this  amount  is  the  true  measure  of  the  plaintiff's 

ure  of  dama-  * 

ISdingietoed  <iAi»»g^-  But  the  court  found  that  the  new  build- 
premisea.  jj^g  ^j^g  worth  one  thousand  dollars  more  than  the 
old  for  the  period  from  Oct.  15,  1880,  to  June  4,  1881,  "in 
the  condition  in  which  it  was  as  a  place  of  business  to  one 
Vol.  LLX— 37 
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carrying  from  six  to  seven  thousand  dollars  in  groceries  and 
dry  goods,  who  had  been  four  years  in  that  business  on  that 
corner,  wid  who  contemplated  continuing  therein  until  Octo- 
ber 28,  1882."  The  evidence  upon  which  this  finding  was 
made  is  not  in.  the  record.  But  no  such  finding  could  have 
been  made  without  evidence  showing  the  extent  of  the  plaint- 
iflPs  business,  the  amount  of  goods  he  would  probably  have 
sold  in  the  new  building,  and  the  profits  he  would  have  made 
thereon.  No  other  evidence  would  have  supported  the  find- 
ing. It  will  be  readily  seen  that  such  evidence  is  purely 
speculative  and  too  remote  to  base  thereon  a  claim  for  damages. 

Where  a  lessee  is  wrongfully  k^t  out  of  leased  premises, 
the  measure  of  damages  ordinarily  is  the  market  rental  value 
less  the  rent  agreed  to  be  paid,  or,  as  is  stated  in  Adair  v, 
Bogle^  20  Iowa,  238,  "the  difference  between  the  rent  reserved 
and  the  value  of  the  premises  for  the  term."  In  some  ad- 
judged cases  the  expression  "value  of  the  use"  of  the  premises 
is  employed  instead  of  "rental  value,"  but  an  attempt  to  make 
the  one  expression  mean  more  than  the  other  is  a  mere  play 
upon  words.  They  mean  substantially  the  same  thing.  We 
see  nothing  in  this  case  to  take  it  out  of  the  ordinary  rule. 
Counsel  for  appellee  cite  the  case  of  Tafb  v.  Tiede^  55  Iowa, 
370,  as  supporting  the  doctrine  that  plaintiff  in  this  case  is 
entitled  to  profits  as  damages.  An  examination  of  that  case 
will  show  that  the  profits  allowed  did  not  depend  upon  any 
contingencies  such  as  fluctuations  of  the. market,  failure  of 
crops,  stringency  in  the  money  market,  or  any  other  uncertain 
event.  The  price  of  the  commodity  to  be  manufactured  was 
in  that  case  fixed  by  the  contract  That  profits  are  not  ordi- 
narily recoverable  in  an  action  for  a  breach  of  contract,  see 
Howe  Machine  Go.  v.  Brysoriy  44  Iowa,  159. 

It  was  no  doubt  competent  for  the  parties  to  have  con- 
tracted that  for  failure  to  finish  the  new  building  within  the 
time  stipulated  the  defendant  should  be  liable  for  more  tiian 
the  rental  value.  But  where  a  contract  contains  no  such  stip- 
ulation the  profits  of  a  business  are  so  uncertain  and  speon- 
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lative  and  depend  npon  so  many  contingencies  that  their  loss 
cannot  be  traced  with  reasonable  certainty  to  the  breach  of 
the  contract  There  is,  it  is  true,  a  class  of  cases  where  the 
loss  of  profits  are  allowable  as  a  measure  of  dama^i^.  In 
Allisv.  McLean,  Sup.Ot  Mich.,  N.  W.  Rep.  Vol.  12,  640,  it 
is  said:  ''It  often  happens  also  that  one  contract,  the  perform- 
ance of  which  will  result  in  certain  and  definite  profits,  will 
be  dependent  upon  the  performance  of  another;  and  if  the 
second  contract  is  broken,  the  loss  of  definte  and  fixed  profits 
under  the  other  is  a  necessary  and  immediate  consequence. 
There  is  no  difficulty  in  saying  in  some  such  cases  that  profits 
lost  are  the  proper  measure  of  damages."  Citing  Hand  v. 
Ccmpbdly  26  Mich.,  429,  Booth  v.  Boiling  Mill  Co.^  60  N. 
Y.,  487;  Salvo  v.  Duncan,  49  Wis.,  151,  and  other  cases. 

But  the  profits  of  a  mercantile  business  are  notoriously  un- 
certain, speculative  and  contingent.  They  depend  upon  cap- 
ital, skill,  the  fluctuation  of  the  markets,  the  character  of  the 
competition  of  others  in  the  same  business,  and  many  other 
contingencies,  and,  if  allowed  as  a  proper  element  of  damages, 
no  man  could  know  in  advance  the  extent  to  which  he  might 
be  liable  in  a  contract  like  the  one  in  the  case  at  bar.  The 
dividing  line  between  direct  and  remote  damages  can  never 
be  clearly  defined,  because  each  case  must  depend  upon  its 
own  facts,  but  we  think  no  well  considered  case  can  be  found 
where  a  court  has  advanced  so  iar  into  the  field  of  spec- 
ulation as  is  required  by  the  rule  adopted  by  the  Circuit 
Court  in  this  case. 

Hie  motion  for  judgment  against  defendant  in  the  sum  of 
$530.22  should  have  been  sustained. 

Revbbsbd. 

Bbck,  J.,  dissenting, — It  will  be  observed,  by  attention  to 
the  statement  of  the  &ots  made  in  the  foregoing  opinion, 
that  the  defendant  was  bound  by  the  contract  between  the 
parties  to  furnish  plaintiff  the  new  house  on  the  15th  of 
October,  1880.     The  plaintiff  was  to  pay  therefor  a  stipulated 
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rent.  By  the  defendant's  default  the  plaintiff  was  deprived  of 
the  use  of  the  new  house.  The  law  requires  that  he  shall  be 
compensated  for  the  direct  and  certain  loss  he  sustained  by 
the  default  of  defendant.  This  loss,  it  is  plain,  is  the  ralue 
of  the  use  of  the  new  house  to  plaintiff,  less  the  value  of  the 
use  of  the  old  one.  The  rent  agreed  to  be  paid  for  the 
respective  buildings,  or  their  rental  value,  does  not  determine 
the^ value  of  the  use  of  each  to  plaintiff.  The  use  of  a  house 
rented  at  $50  per  month  may  be  of  the  value  of  $150  per 
month  to  the  tenant.  If  the  tenant  is  deprived  of  its  occu- 
pancy in  any  manner,  he  would  not  be  fully  compensated  for 
his  loss  unless  he  be  paid  the  full  value  of  its  use  to  him. 
To  allow  him  the  rental  value  of  the  house  if  it  be  less  than 
the  value  of  its  use,  would  not  render  adequate  compensation. 
So,  if  a  tenant  is  bound  to  pay  $50  per  month,  the  rental 
value  of  the  premises,  and  having  paid  no  rent,  is  deprived  of 
the  house,  he  could  not  recover,  if  it  be  shown  that  the  value 
of  the  use  of  the  premises  to  him  is  less  than  the  rental  value 
he  agreed  to  pay.  The  law  in  these  cases  allows  to  the  tenant 
the  value  to  him  of  the  use  of  the  premises  of  which  he  is 
deprived. 

In  the  case  before  us,  the  value  of  the  use  of  the  new  house 
to  plaintiff  in  the  prosecution  of  his  business,  the  extent  and 
character  of  that  business,  and  the  advantages  which  he  would 
derive  from  its  occupancy  in  connection  with  his  established 
trade,  were  all  in  the  contemplation  of  the  parties  to  the  con- 
tract, and  were  inducements  thereto.  The  defendant  under- 
took to  furnish  the  house  for  the  purposes  of  plaintiff's  pe- 
culiar business  and  trade,  and  he  was  thus  apprised  of  the 
losses  which  plaintiff  would  suffer  by  his  default;  he  became 
bound  to  reinburse  plaintiff  therefor. 

•  This  court  has  held  in  Adai/r  v,  Bogle^  20  Iowa,  238,  that 
a  lessee  may  recover  the  value  of  the  use  of  leased  premises, 
less  rent  due,  in  an  action  against  the  lessor,  who  withholds  the 
leased  premises  from  him.  The  facts  of  the  case  before  us 
bring  it  \vithin  this  rule.     The  defendant,  by  his  failure  to 
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perform  his  contract,  kept  plaintiff  out  of  possession  of  the 
leased  premises.  He  is  liable,  in  this  action,  for  the  value  of 
the  use  of  the  new  house  to  plaintiff  during  the  time  he  with- 
held its  possession  in  violation  of  the  terms  of  the  contract. 

Our  conclusions  above  expressed  are  supported  by  the  fol- 
lowing authorities:  MihilU  Manufacturing  Co.  v.  Day 
Bto8.^  50,  Iowa,  250;  Winne  v.  Kelley^  34  Iowa,  389;  Trull 
V.  Granger,  8  N.  T.,  115;  Htxter  v.  Knox,  63  N.  Y.,  561; 
Myers  v.  Burm,  35  K  Y.,  269;  Griffin  v.  Colon,  16  N.  Y., 
489/  Masterton  <&  Smith  v.  Mayor  of  Brooklyn,  7  Hill  61 ; 
Leyfert  v.  Bean,  83  Pa.  St.,  450;  Hinckley  v.  Bechwith,  13 
Wis.,  31 ;  Hadley  et  ah  v.  Ba/xandaleet  al,,  9  Exch.,  341.  See 
also  cases  cited  in  notes  to  Sedgwick  on  the  Measure  of  Dam- 
ages, 140. 

It  is  my  opinion  that  the  judgment  of  the  Circuit  Court  is 
correct  and  ought  to  be  aflSrmed. 


Hudson  v.  C,  &  N.  W.  R.  R.  Co. 

1.  Appeal  to  Supreme  Court:  less  than  $100:  question  of  evi- 

dence TO  SUPPORT  VERDICT.  Although  the  question  as  to  the  suffi- 
ciency of  the  evidence  to  support  a  verdict  may  in  a  certain  sense  be  said 
to  become  a  question  of  law,  yet  it  is  not  such  a  question  as  the  legisla- 
tore  intended  should  be  certified  to  this  court  in  cases  involving  less  than 
$100. 

2.  Bailroads:   negligent  construction:  evidence  of  prior  acci- 

dent. In  an  action  for  damages  for  injury  to  a  horse  by  reason  of  t^^ 
negligent  and  defective  construction  of  a  railroad  crossing,  evidence  of  a 
former  and  sbnilar  accident,  which  happened  to  another  at  the  same 
place,  was  not  conpetenjt,  and  should  have  been  excluded. 

3. : :  evidence  of  repairing  defect  after  accident. 

Evidence  to  the  effect  that,  a  day  or  two  after  the  accident,  the  defend- 
ant's employes  changed  the  crossing  in  such  a  manner  as  to  avoid  the  de- 
fect complained  of,  could  have  no  other  purpose  than  to  establish 
an  admission  on  the  part  of  the  defendant  of  its  own  negligence  at  the 
time  of  the  accident;  and  the  evidence  could  not  be  admitted  for  that 
purpose,  without  a  violation  of  the  well  established  role,  that  an  admis- 
sion made  by  an  employe  or  agent,  after  the  transaction,  cannot  be  in- 
troduced as  evidence  against  his  prindpaL 
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Appeal  from  Ma/rahall  Circuit  Oowrt. 

Fbiday,  Octobeb  20. 

Thb  plaintiff  claims  damagefi  in  the  sam  of  one  hundred 
dollars  for  an  injury  to  a  horse,  alleged  to  have  been  caused 
by  a  defective  crossing  over  defendantls  road;  the  defect  con- 
sisting in  placing  the  plank  on  the'inside  of  one  of  the  iron 
rails  of  the  road  so  far  from  the  rail  that,  in  driving  the  horse 
over  the  crossing,  he  stepped  into  the  aperture  thus  made,  and 
was  injured  and  crippled. 

There  was  a  trial  by  jury  and  a  verdict  and  judgment  for 
the  plaintiff.    Defendant  appeals. 

Hubbard^  Clark  cfe  Dawley^  for  appellant. 
Sutton  <&  Childs^  for  appellee. 

RoTHBOOK,  J. — I.     The  amount  in  controversy  as  shown 

by  the  pleadings  does  not  exceed  one  hundred  dollars,  and 

certain  questions  are  certfied  to  this  court  for  an 

supREMJB       opinion.     The  first  question  is  as  follows:     <^Did 

COURT*  IfiSfl 

than  two:  ^    the  court  err  in  refusing  to  set, aside  the  verdict  as 

question  of  ° 

»rippOTt%e?-  ^^^S   contrary   to  the  evidence?"     Objection  is 
^*^^'  made  to  this  question  upon  the  ground  that  it  in- 

volves  no  such  matter  of  law  as  to  authorize  its  certification. 
On  the  other  hand,  it  is  claimed  that,  when  a  verdict  is  so  con- 
trary to  the  evidence  as  in  this  case,  it  is  the  duty  of  the  trial 
court  as  a  matter  of  law  to  set  it  aside,  and  the  matter  then 
becomes  a  question  of  law  proper  to  be  certified  to  this  court. 
The  object  and  purpose  of  the  statute  (Code,  §  3173) 
was  to  prohibit  appeals  in  unimportant  cases.  Such  of  these 
cases  as  involve  questions  of  law  upon  which  it  is  desirable  to 
have  the  opinion  of  the  Supreme  Court  are  saved  from  the 
operation  of  the  statute.  The  object  is  that  where  new  and 
important  questions  arise  in  cases  of  this  character  appeals 
shall  be  allowed  for  the  purpose  of  settling  the  questions  in- 
volved, and  making  the  decisions  thereon  authority  in  cases 
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afterwards  arising  in  the  courts.  Now,  although  the  question 
as  to  the  sufficiency  of  the  evidence  to  support  a  verdict  may 
in  a  certain  sense  be  said  to  become  a  question  of  law,  yet  it 
could  not  have  been  intended  that  this  court  should  be  re- 
quired to  take  up  the  case  on  its  facts,  examine  and  weigh  the 
evidence,  and  determine  whether  the  jury  were  justified  from 
the  evidence  in  finding  the  verdict.  A  determination  of  such 
a  question  would  be  desirable  to  no  one  but  the  parties  to 
the  suit,  and  would  be  no  authority  in  the  future  trial  of 
cases. 

II.  Plaintiff  introduced  a  witness  who  testified  that,  some 
six  months  before  the  accident  complained  of,  a  horse  driven 
2.  BAIL-  ^y  ^i™  ^"^^^  ^^^  crossing  in  question  got  his  foot 

^eiS*con-**  between  the  plank  and  the  rail  at  the  same  place 
evWence  of     where  plaintiff's  horse  was  injured.     The  defend- 

Srior  Acci- 
ent.  ant  objected   to  this  testimony  as  incompetent. 

The  objection  was  overruled  and  an  exception  taken.  Upon 
this  point  in  the  case  the  Circuit  Court  certified  the  follow- 
ing question:  "Ought  the  court  to  have  admitted  evidence 
of  former  accidents  at  the  same  place  to  parties  other  than 
the  plaintiff?" 

In  Collins  v.  Inhabitants  of  Dorchester,  C  Cush.,  396,  the 
plaintiff  was  injured  by  driving  against  a  post  in  a  highway. 
He  sought  to  prove  that  another  person  had  met  with  precisely 
the  same  kind  of  accident  before,  at  the  same  place,  and  from 
the  same  cause. 

In  determining  the  question  the  court  said :  *'The  testi- 
mony of  Sprague  that  he,  before  the  injury  complained  of  by 
the  plaintiff,  received  a  similar  injury  at  or  near  the  same 
place,  without  any  negligence  on  his  part,  was  not  competent 
for  the  purpose  of  proving  that  the  road  was  defective  at  the 
time  and  in  the  place  of  the  plaintiff's  injury.  It  was  testi- 
mony concerning  collateral  facts  which  furnish  no  legal  pre- 
sumption as  to  the  principal  facts  in  dispute,  and  which  de- 
fendants were  not  bound  to  be  prepared  to  meet.  2  Stark,  on 
Ev.,  381;  1  Green  Ev.,  §  52." 
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Parker  v.  Portldnd  Publishing  Company^  69  Maine,  173, 
was  an  action  to  recover  damages  for  negligence  in  not  prop- 
erly lighting  a  passage  way.  Evidence  was  received  tending 
to  show  at  different  times  the  condition  of  the  hall  way  and  the 
entrance  to  the  rooms  of  the  bnilding  as  to  light — ^whether 
more  or  less  or  none — and  of  what  had  happened  to  other  men 
at  other  times,  and  of  their  fortunate  escape  from  peril.  The 
court,  Appleton,  J.,  said:  ^'These  facts  were  all  collateral  to 
the  main  issue,  and  should  have  been  excluded."  Citing  1 
Greenleaf  on  Evidence,  Sec.  52.  It  was  further  said:  "If 
evidence  of  this  character  is  receivable,  contradictory  proofs 
would  be  admissible,  and  there  would  be  as  many  collateral 
issues  as  there  were  collateral  facts  and  witnesses  testifying 
to  them."  It  was  held  that  allowing  such  evidence  to  be  in- 
troduced was  against  the  entire  weight  of  judicial  authority; 
citing  Huhhard  v.  R,  B.,  39  Maine,  506;  Aldrich  v.  Pelham^ 
1  Gray,  510;  Kidder  v,  Dunatdble^  11  Id.,  342;  and  other 
cases. 

In  Blair  v.  Pelham^  118  Mass.,  420,  an  action  for  a  per- 
sonal injury  caused  by  a  defect  in  a  highway,  it  was  held  that 
what  happened  at  the  same  place  a  year  before  was  rightly 
rejected. 

A  different  rule  was  announced  in  the  case  of  Kelley  v. 
The  Soicthern  Minn.  B.  li.  Go,y  Sup.  Court  of  Minn.,  If .  W. 
Rep.,  Vol.  9,  588.  But  it  appears  in  that  case  that  the  testi- 
mony objected  to  showed  that  the  accident  to  which  it  related 
"was  produced  by  a  different  cause,  and  at  a  point  in  the  cross- 
ing about  the  condition  of  which  there  was  no  complaint," 
and  the  court  held  that  the  defendant,  if  it  deemed  the  evi- 
dence prejudicial,  should  have  moved  to  have  it  stricken  out 
The  rule  as  stated  in  the  opinion  in  that  case  is  not  discussed, 
and  no  authority  is  given  in  its  support. 

We  think,  both  upon  principle  and  authority,  the  evidence 
in  question  was  improperly  admitted,  and  that  the  question 
certified  must  be  answered  in  the  negative. 

III.     Testimony  was  received  over  defendant's  objection 
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to  the  eflFect  that,  a  day  or  two  after  the  accident  of  which 

a :  plaintiff  complains,  the  employes  of  the  defendant 

repaWng  de-  were  at  work  at  the  crossing,  ''lifting  the  planks 
.  cideot.  and  making  them  different,"  and  a  witness  stated 

that  the  plank  where  the  accident  happened  "looked  to ,  be 
closer"  to  the  rail  after  than  before  the  repairs  were  made. 
The  court  certified  this  question  upon  that  subject:  "Did  the 
court  err  in  admitting  testimony  to  show  that  the  crossing 
had  been  changed  and  repaired  after  the  accident?" 

We  are  clearly  of  the  opinion  that  this  question  should  be 
answered  in  the  aflSnnative.  The  evidence-could  have  been 
introduced  and  used  before  the  jury  for  no  other  purpose  than 
as  an  admission  upon  the  part  of  the  defendant  that  it  had 
been  negligent  in  keeping  the  crossing  in  proper  repair 
prior  to  and  up  to  the  time  of  the  accident.  The  admiscion 
of  this  evidence  is  in  direct  conflict  with  the  case  of  Cramer 
V,  Tlie  City  of  Burlington^  45  Iowa,  627.  It  is  in  principle 
contrary  to  the  well  established  doctrine,  that  an  admission 
made  by  an  employe  or  agent,  after  the  transaction,  cannot 
be  introduced  as  evidence  against  his  principal.  See  Sweet- 
land  V.  III.  (&  Mies,  Telegraph  Co.^  27  Iowa,  433.  To  ren- 
der such  admission  competent,  it  must  be  shown  that  it  was 
both  within  the  scope  of  the  agency  or  employment,  and  made 
during  the  continuance  of  it  in  respect  to  the  transaction  then 
depending,  or,  in  case  of  a  corporation  or  company,  the  admis- 
sion must  be  made  by  one  having  authority  to  bind  the  com- 
pany. 

Appellee  cites  several  adjudged  cases  which  hold  that  evi- 
dence of  such  repairs  may  be  shown.  Whatever  the  rule  may 
be  in  other  jurisdictions,  we  regard  it  as  settled  in  this  State, 
and  see  no  reason  to  make  it  otherwise,  believing  that  it  is  cor- 
rect in  principle.  There  are  other  questions  certified  which 
we  need  not  set  out  or  discuss.  They  are  in  substance  em- 
braced in  those  above  determined.  The  judgment  of  the  Cir- 
cuit Court  will  be  reversed,  and  the  cause  i*emanded  for  a  new 

trial. 

Reversed. 
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iloANNULTT  V.  SbIOK. 

1.  Fraotioe:  bill  of  bxcbptions:  pbesbbtiko  bvidbnce.    Where  the 

original  notes  of  the  reporter  were  duly  filed,  and  then,  instead  of  being 
referred  to  in  the  bill  of  exceptions,  were  incorporated  therein,  and  a 
long  hand  copy,  duly  certified,  was  inserted  in  the  transcript,  held,  if 
not  a  literal,  at  least  a  substantial  compliance  with  section  3777  of  Ihe 
Code,  as  amended  by  Chapter  195,  laws  of  1880. 

2.  Evidence :  parol  to  show  that  bill  op  sale  was  intended  fob 

HORTQAOE.  While  the  authorities  are  conflicting,  the  weight  of  reason, 
in  the  opinion  of  this  court,  is  in  favor  of  the  rule,  that  parol  evidence 
is  admissible  in  an  action  at  law  as  well  as  in  equity,  to  show  that  a  IhII 
of  sale,  absolute  on  its  face,  was  intended  as  a  mortgage;  and  in  an  action 
by  the  holder  of  the  bill  of  sale  to  recover  the  property,  where  the  bill  is 
not  set  up  in  the  petition  as  the  ground  of  plaintiff's  claim,  the  defendant 
may  introduce  such  parol  evidence  without  pleading  the  facts  in  his 
answer. 

3. : :  degree  of  evidence.    While  it  is  true  that  the  rule  by 

which  a  chancellor  governs  his  own  action,  in  cases  in  which  it  is  sought 
by  parol  evidence  to  convert  a  deed,  absolute  on  its  face,  into  a  mortgage, 
is  that  **the  proof  should  be  clear,  satisfactoiy  and  conclusive/*  yet  it  is 
the  established  rule  of  this  State  that  questions  of  fact,  submitted  to  a 
jury  in  civil  cases,  are  to  be  determined  by  a  simple  preponderance  of 
the  evidence. 

Appeal  from,  Marshall  Circuit  Court. 

Fbiday,  Octobeb  20. 

This  is  an  action  of  replevin  for  the  following  goods  and 
chattels:  One  board  partition,  one  shot-gun,  one  rifle,  one 
desk,  one  invoice  book,  one  account  book,  eight  joints  of 
stove  pipe,  eight  white  wash  brushes,  one  papering  board,  two 
trestles,  one  extension  ladder,  three  brackets,  three  scaffold- 
ing boards,  one  spring  wagon  and  pole,  two  horses  and  one 
sign.  The  plaintiff  alleges  that  he  is  the  unconditional 
owner  of  all  of  this  property  and  entitled  to  its  immediate 
possession.  The  defendant  for  answer  claims  that  he  is  enti- 
tled to  the  possession  of  said  property  as  the  owner  thereof. 
The  cause  was  tried  to  a  jury,  and  a  verdict  was  returned  for 
the  defendant,  assessing  the  value  of  the  J)roperty  at  $400. 
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A  motion  for  a  new  trial  was  filed,  and  overruled,  and  judg- 
ment was  entered  for  the  defendant.     The  plaintiff  appeals. 

^rown  <&  Carney  for  the  appellant. 

Hamlin  <&  Miller  and  SuUon  <&  OhildSj  for  the  appellee. 

Day,  J. — I.  The  appellee  tiled  and  submitted  with  the 
case  a  motion  to  strike  from  the  transcript  and  from  the 
I.  pbactick:  abstract  what  purports  to  be  testimony  in  the 
Soiw:  V^^'  ca«e,  upon  the  ground  that  it  was  not  preserved 
SSucSf  *  "  by  any  proper  bill  of  exceptions.  The  trial  com- 
menced on  the  22d  day  of  October,  1881,  and  the  verdict  was 
returned  on  the  26th  day  of  October.  Judgment  was  ren- 
dered on  the  3d  day  of  November.  On  the  28th  day  of  No- 
vember, a  bill  of  exceptions  was  filed  as  follows:  "Be  it  re- 
membered that  on  the  22nd  day  of  October,  1881,  it  being 
the  6th  day  of  the  October  term,  1881,  of  the  court,  this 
cause  came  on  for  hearing  and  trial  before  the  court  and  a 
jury,  and  at  request  of  the  parties,  A.  N.  Boyce,  official  short 
hand  reporter  of  this  court,  was  directed  to  take  down  in 
writing  all  the  evidence  introduced  by  either  and  both  par- 
ties in  this  cause,  and  all  objections  made  to  any  evidence 
offered,  and  the  rulings  of  the  court  and  exceptions  taken 
thereto,  and  to  make  a  record  of  all  evidence  and  testimony 
offered  and  received,  or  excluded,  and  exceptions  thereto,  by 
either  party.  All  of  which  was  done  under  direction  of  the 
court  and  made  part  of  the  record,  and  the  following  is  all 
the  evidence  offered,  received  and  introduced  on  the  trial  of 
said  cause  by  either  party. 

Here  follows  the  original  stenographic  notes  of  the  short 
hand  reporter,  A.  N.  Boyce,  of  the  evidence  taken  in  the  trial 
of  the  cause,  written  in  short  hand,  to  which  is  attached  the 
following  certificate  "the  above  and  foregoing  is  all  the  evi- 
dence offered  and  introduced  by  either  party,  together  with 
the  rulings  of  the  court  on  the  evidence,  and  the  exceptions 
thereto.     By  agreement  sixty  days  time  was  given  plaintiff 
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to  prepare  a  bill  of  exceptions,  and  the  plaintiff  now  here  pre- 
sents this  his  bill  of  exceptions,  and  asks  that  the  same  be 
signed  by  the  coart  and  made  a  part  of  the  record,  which  is- 
accordingly  done. 

D.  D.  MiBAGLE,  Jvdge.^^ 

The  clerk  certifies  that  the  short  hand  notes  were  first  filed 
in  his  office  by  the  official  reporter,  on  the  24th  day  of  Octo- 
ber, 1881,  and  that  afterwards,  on  the  28th  day  of  November, 
1881,  the  same  short  hand  notes,  with  the  writing  above  set 
ont  attached  thereto,  were  filed  as  a  bill  of  exceptions,  and 
that  there  have  never  been  any  extended  notes  of  the  reporter 
on  file  except  the  extended  notes  certified  to  the  Supreme 
Court  in  the  transcript.  In  the  transcript  the  evidence  ap- 
pears extended  in  full,  with  a  certificate  of  the  official  reporter 
that  it  is  a  full,  complete  and  accurate  transcript  of  the 
short  hand  notes  taken  in  the  case.  Section  3777  of  the 
Code,  as  amended  by  chapter  196,  Acts  of  the  18th  General 
Assembly  provides:  ''The  original  notes  of  any  testimony 
taken  in  any  case  shall  be  filed  in  the  office  of  the  clerk  of 
the  court  and  become  a  part  of  the  record  in  said  case;  *  * 
and  said  original  notes,  or  the  transcript  thereof,  or  any  part 
thereof,  maybe  referred  to  in  any  bill  of  exceptions,  and  when 
duly  transcribed  and  certified  shall  be  inserted  therein  on  ap- 
peal." In  this  case  the  original  notes  were  duly  filed,  and 
then  instead  of  being  referred  to  in  the  bill  of  exceptions, 
were  incoi*porated  therein  and  a  long  hand  copy  thereof  duly 
certified  was  inserted  in  the  transcript.  This  if  not  a  literal, 
is  at  the  least  a  substantial,  compliance  with  the  provisions  of 
section  3777  of  the  Code.  The  motion  to  strike  out  the  evi- 
dence is  overruled. 

II.     The  appellee  filed  an  amended  abstract,  the  correct- 
ness of  which  the  appellant  denies.     We  have   thus    been 
a  BviDENCK-  <iriven  to  an  examination  of  the  transcript.     The 
{ffiS^bU^X  plaintiff  introduced  in  evidence  a  bill   of   sale 
teid^^foi?*    from  the  defendant  to  the  plaintiff,  dated  August 
mortgage:       gg^  ^^^^^  ^^^  ^^^  consideration  of  $100,  of  cer- 
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tain  personal  property,  including  the  following  property 
in  controversy  in  this  action;  namely,  one  black  mare  one 
black  horse,  one  set  double  harness,  one  platform  spring 
wagon.  The  defendant  was  ofifered  as  a  witness  on  his  own 
behalf,  and  was  asked  the  following  question.  "You  may 
state  whether  or  not  there  was  any  agreement  between  you 
and  Mr.  McAnnulty,  at  the  time  of  the  execution  of  the  bill 
of  sale  introduced  in  evidence,  as  to  a  redemption  of  the 
property  described  in  it?  The  plaintiff'  objected  to  this 
question  as  tending  to  conti'adict  the  written  contract,  imma- 
terial, not  pleaded,  and  irrelevant  under  the  issues.  The  court 
overruled  the  objection,  to  which  the  plaintiff  excepted. 
"The  witness  answered  as  follows:  The  agreement  was 
that,  when  I  paid  him  back  the  money  he  let  me  have,  he 
would  destroy  or  give  me  the  bill  of  sale  back,  and  I  was  to 
hold  the  property."  The  admission  of  this  evidence  is  as- 
signed as  error.  1.  It  is  claimed  that  evidence  of  a  parol 
contemporaneous  agreement  that  the  bill  of  sale  was  to  be 
considered  as  a  mortgage,  could  not  be  introduced  without 
pleading  such  facts.  The  plaintiff  did  not  in  his  petition 
claim  that  his  title  to  the  property  was  evidenced  by  a  bill  of 
sale.  He  simply  alleged  generally  that  he  was  the  owner  of 
the  property.  The  first  reference  in  the  case  to  the  bill  of 
sale  was  when  it  was  offered  in  evidence.  The  defendant 
had  no  opportunity  to  plead  the  facts  converting  the  bill  of 
sale  into  a  mortgage.  He  could  not  be  required  to  anticipate 
that  the  plaintiff  would  attempt  to  make  out  his  title  to  the 
property  by  the  production  of  a  bill  of  sale.  We  think,  there- 
fore, that  if  it  is  competent  at  all,  in  an  action  of  this  kind, 
to  introduce  evidence  to  show  that  a  bill  of  sale  was  intended 
to  operate  as  a  mortgage,  such  evidence  may  be  introduced 
without  pleading  the  facts. 

2.  It  is  claimed  that  it  is  not  competent,  in  a  court  of  law, 
to  change  a  bill  of  sale  of  personal  property  into  a  mortgage. 
There  seems  to  be  a  conflict  in  the  authorities  upon  this  sub- 
ject.    The  case  of  Hogel  v,  Lindely  10  Missouri,  483,  holds 
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that  it  is  not  competent  at  law  to  show  by  parol  that  a  deed 
absolate  on  its  face  is  in  fact  a  mortgage. 

The  contrary  doctrine  is  announced  in  Fuller  v.  Pauchy  8 
Mich.,  211,  and  it  is  supported  by  reasoning  which  is  satis- 
factory and  convincing.  To  the  same  effect  see  Cunning- 
ham v.  HawkinSy  27  Cal.,  QOZ\  Jackson  v.  Lodgr-y  36  Id.,  28." 
The  weight  of  reason,  in  our  opinion,  is  in  favor  of  the  rule 
that  parol  evidence  is  admissible  in  an  action  at  law,  as  well 
as  in  equity,  to  show  that  a  bill  of  sale  absolute  upon  its  face 
was  intended  as  a  mortgage. 

III.     It  is  insisted  that  the  court  erred  in  instructing  the 
jury  that  *'the  presumption  of  ownership  arising  from  the 
bill  of  sale  must  be  overcome  by  the  defendant 
^degreeo«"eTi-  by  a  preponderance  of  evidence."     It  is  insisted 
deuce:  ^j^^^  ^  bare  preponderance  of  evidence  is  not  suffi- 

cient, but  that  the  proof  should  be  strong,  clear  and  satisfac- 
tory. The  rule  by  which  a  chancellor  governs  his  own  action 
in  cases  in  which  it  is  sought  by  parol  evidence  to  convert  a 
deed  absolute  on  its  face  into  a  mortgage,  is  that  the  "proof 
should  be  clear,  satisfactory  and  conclusive."  Corlit  v. 
Smithj  7  Iowa,  60;  STyatt  v.  Gochran,  37  Iowa,  309.  To  tlie 
same  effect  see  Cooper  v.  Skeely  14  Iowa,  57S;  Maple  v.  Nei- 
Bon^  31  Iowa,  322;  Eppa  v.  Dickerson^  35  Iowa,  301.  It  is, 
however,  the  established  law  of  this  State,  that  questions  of 
fact  submitted  to  a  jury  in  civil  cases  are  to  be  determined 
by  a  preponderance  of -evidence.  Welch  v.  Jugenheimery 
56  Iowa  11.     We  discover  no  error  in  the  record. 

Affibmkd. 
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Phenix  Ins.  Co.  v.  Findlet  et  al. 

1.  Pleading  and  Praotice:  bepetition  of  bad  plea.    Where  the 

first  answer  wa^  held  bad  on  demurrer,  and  the  second  count  of  the  sub- 
stituted answer  differed  from  the  first  answer  only  in  the  addition  of  a 
few  allegations  which  were  immaterial,  the  said  second  count  was  prop- 
erly stricken  out  on  motion. 

2.  Surety:  bond  op  insurance  agent:  negligence  op  company.  The 

sureties  on  the  bond  of  an  insurance  agent,  executed  to  the  company  for 
the  fidelity  of  the  agent,  are  not  discharged  from  liability  from  the  mere 
fact  that  the  agent  was  continued  in  the  employment  of  the  company  af- 
ter he  had  failed  to  make  payment  promptly,  of  which  fact  the  sureties 
were  not  advised. 

3.  Praotice  in  Supreme  Court:  error  with  only  nominal  pre- 

judice: no  ground  for  reversal,  In  this  case,  the  third  count  of 
appellant  *s  answer  was  held  bad  on  demurrer  in  the  court  below.  If  that 
count  was  good  for  anything  as  a  defense  (which  this  court  considers  very 
doubtful)  it  was  good  only  for  a  nominal  sum;  and  this  court  will  not  re- 
verse a  case  to  allow  the  appellant  to  recover  nominal  damages  to  which 
he  shows  that  he  is  entitled. 

4.  Evidence :  recitals  in  bond  :  sureties  estopped.    Where  the  bond 

on  which  the  suit  was  brought  recited  the  appointment  of  the  principal 
obligor  as  agent,  and  specified  the  duties  he  was  required  to  p^orm,  for 
default  of  which  the  sureties  were  liable;  held  that  they  were  estopped, 
in  a  suit  on  the  bond,  to  deny  the  agency,  and  it  was,  therefore,  not  nec- 
essary to  prove  it  by  his  commission  or  other  writing. 

6.  Practice  in  Supreme  Court:  evidence  not  cbrtipied.  Where 
the  abstract  does  not  show  that  the  evidence  is  all  certified,  this  court 
cannot  hold  that  the  verdict  was  not  supported  by  the  evidence;  and  a 
statement  in  the  abstract  that  '*the  record  here  abstracted  contained  fdl 
the  evidence,''  is  very  far  from  saying  that  the  abstract  contains  all  the 
evidence* 

A^eal  from,  Fremont  District  Cov/rt. 

Friday,  October  20. 

AonoN  against  the  sureties  upon  d  bond  given  by  an  agent 
of  plaintiff  to  secure  the  faithful  performance  of  his  duties. 
There  was  a  judgment  upon  a  verdict  for  plaintiff;  defend- 
ants appeal. 


60 

leil 

S3 

288| 

^ 

59IJ 

4 

-S. 

50 

91 

«80 

«^ai 

50 

591 

104 

259 

59 

591 

120 

482 

Digitized  by 


Google 


592  SUPREME  COUET  OF  lOTVA, 

Phenlx  Ins.  Co.  v.  Findley. 

Stowe  (&  JSammondj  for  appellant. 
No  appearance  for  appellee. 

Beck,  J. — I.  The  condition  of  the  bond  in  suit  is  in  the 
following  language: 

"The  condition  of  this  obligation  is  such  that  whereas  the 
above  named  R.  S,  Carr  has  been  appointed  agent  of  the  Phe- 
nix  Insurance  Company  in  the  city  of  Hamburg,  county  of 
Fremont  and  State  of  Iowa,  who  will  receive,  as  such  agent, 
sums  of  money  as  premiums,  payment  of  losses,  salvages,  col- 
lections or  otJierwise,  for  goods,  chattels  or  other  property  for 
the  said  Phenix  Insurance  Company;  and  is  to  keep  true  and 
correct  account  of  the  same;  pay  over  such  money  correctly; 
and  make  regular  reports  of  the  business  transacted  by  him, 
to  the  said  Phenix  Insurance  Company;  and  in  every  way 
faithfully  perform  the  duties  as  agent  in  compliance  with  the 
instructions  of  the  company,  through  its  proper  oflScers;  and 
at  the  end  of  the  agency  by  any  cause  whatever,  shall  deliver 
up  to  4he  authorized  agent  of  said  compeny,  all  it«  money, 
books  and  property  due  from  or  in  his  possession.  Now  then  if 
the  aforesaid  agent  shall  faithfully  perform  all  and  singular 
the  duties  of  the  agency  of  the  Phenix  Insurance  Company, 
then  this  obligation  shall  be  null  and  void." 

Tlie  petition  alleges  that  Carr  collected  between  July  18, 
and  October  16,  various  premiums  upon  policies  amounting  to 
$273 ;  that  his  commissions  thereon  are  $66  and  that  there  is 
due  from  him  to  plaintiff  $207.60,  which  he  failed  and  refused 
to  pay  the  plaintiffs.  The  defendants  tiled  the  following  an- 
swer to  the  petition: 

"Tliat  by  the  terms  of  Carr's  agency  and  by  the  usage  and 
custom  of  insurance  companies,  it  was  the  duty  and  business 
of  the  company  to  require  and  make  montlily  settlements  with 
their  agents,  and  to  require  of  their  said  agent  nionthly  pay- 
ments of  all  moneys  in  his  hands.  But  that  the  plaintiff  com- 
pany, from  month  to  month  after  the  making  of  said  bond, 


Digitized  by 


Google 


OCTOBER  TEEM,  1883.  593 

Fhenlx  Ids.  Co.  y.  Findley. 

and  until  Nov.  1,  1870,  without  any  knowledge  on  the  part  of 
these  defendants,  with  intent  to  favor  and  give  credit  to  the 
said  Carr,  permitted  him  to  go  from  month  to  month  withoat 
making  settlement  and  payment  of  his  account.  And  from 
month  to  month,  with  a  full  knowledge  of  the  said  Carr's  em- 
bezzlementsand  defaults,  plaintiff  continued  to  transact  busi- 
ness with  him  as  agent,  and  entrust  him  with  the  conduct  and 
transaction  of  their  business;  and  with  such  knowledge,  from 
month  to  month,  they  negligently  continued  to  extend  to  him 
credit  and  confidence,  and  to  entrust  him  with  the  collection 
and  disbursement  of  their  money. 

"That  these  defendants  had  no  knowledge  or  means  of  knowl- 
edge of  the  said  agent's  repeated  defalcations  and  embezzle 
ments,  and  had  no  knowledge  or  notice  of  the  extension  of 
time,  credits  and  favors  extended  by  plaintiff  to  said  agent,  at 
any  time  before  he  absconded  in  November,  1879.  Had  such 
notice  been  given,  the  defendants  could  and  would  have  pro- 
tected themselves  against  loss." 

A  demurrer  to  this  answer  was  sustained,  and  thereupon 
defendants  filed  a  substituted  answer  in  the  following  lan- 
guage: 

"1st  Count.  Defendants  deny  all  liability,  generally  and 
specifically,  as  set  out  in  petition. 

"2d  Count.  (This  count  is  substantially  the  same  as  the 
original  answer,  with  the  following  additions):  "That  it  was 
the  custom  and  usage  of  this  company  to  make  monthly  set- 
tlements with  agents,  etc.  That  the  plaintiff's  officers  knew 
these  defendants  had  no  knowledge  or  means  of  knowledge 
as  to  the  defalcations  of  Carr.  And  with  full  knowledge  of 
the  defalcations  and  monthly  embezzlements,  the  plaintiff 
continued  to  extend  credits — extend  time  and  entrust  said 
agent  with  their  business,  for  the  purpose  of  procuring  in  return 
the  favor  and  business  of  the  said  Carr,  and  for  their  own  sel- 
fish motives,  knoinng  well  the  peril  it  might  bring  to  these 
defendants. 

"8d  Count     At  the  time  of  Carr's  absconding,  defendants 
Vol.  LIX— 88 
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were  in  possession  of  suflScient  personal  property  of  his  with 
which  to  have  secured  themselves,  had  they  known  of  any  lia- 
bility. While  so  in  possession,  defendants  wrote  to  the  com- 
pany, making  inquiry  as  to  loss,  if  any.  Plaintiiff  negligently 
failed  to  inform  the  defendants  of  any  claim  of  loss  in  reply  to 
said  letter,  for  two  or  three  weeks,  and  until  said  property  was 
taken  from  them.  Plaintiflf  acknowledged  the  receipt  of  de- 
fendants'  letter.  Had  the  officers  and  agents  of  the  plaintiff 
company  made  prompt  and  dilligent  answer,  as  they  ought, 
defendants  could  and  would  have  protected  themselve  againsts 
loss." 

A  motion  to  strike  the  second  count  of  the  answer,  on  the 
ground  that  it  contained  the  same  matter  as  pleaded  in  the  iirst 
answer,  was  sustained. 

A  demurrer  to  the  third  count  of  the  substituted  answer 
was  sustained. 

These  several  rulings  are  the  grounds  of  as  many  alleged 
errors  assigned  by  defendants. 

II.  We  may  regard  the  second  count  of  the  substituted 
answer  as  a  repetition  of  the  first  answer.     Whatever  it  con- 

1.  PLBADiNo  t^i'^s  ^hat  is  not  substantially  pleaded  in  the 
r?peFiu^of'  fi^^  answer  is  immaterial.  The  motion  to  strike 
bad  plea.        ^^  therefore  rightly  sustained. 

III.  The  answer  in  substance  alleges  that  plaintiff  contin- 
ued the  agent  in  its  employment,  after.his  default  and  failure 

2.  SURETY :  to  pay,  as  charged  in  the  petition,  of  which  de- 
ttuco  ageiiu":^'  feudauts  had  no  knowledge  or  means  of  knowl- 
compaSy!  ^  edge.  The  use  of  the  words  "embezzlements," 
"defalcations"  etc.,  in  the  answer,  do  not  present  transactions 
other  than  those  declared  upon  in  the  petition.  The  pleader 
applies  those  epithets  to  the  failure  and  refusal  of  the  princi- 
pal to  pay  the  sums  of  money  as  charged  in  the  petition.  The 
answer  does  not  contain  allegations  of  facts  showing  any  trans- 
actions different  from  those  set  out  in  the  petition.  Hard 
names  in  pleadings  will  not  take  the  place  of  allegations  of 
fact     The  answer  therefore  must  be  regarded  as  setting  up 
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as  a  defense  the  continuation  of  the  agent  in  business  by 
plaintiff  during  the  time  his  arrearages  were  accruing,  and  the 
failure  to  notify  defendants  thereof.  But  this  court  has  held 
that  "a  surety  is  not  discharged  from  liabilties  from  the  mere 
fact  that  the  principal  is  continued  in  the  master's  employ- 
ment after  he  has  failed  to  make  payment  promptly,  of  which 
fact  the  surety  has  not  been  advised."  Home  Ins.  Co.  v. 
HoVwmj^  55  Iowa,  671-  The  demurrer  to  the  answer  was 
properly  sustained. 

IV.  The  third  count  of  the  answer  is,  in  effect,  that  defend- 
ants  gave  up  property  of  Carr  held  by  them,  by  reason  of  the 
8.PRACTI0B     neffliffence    of   plaintiff   in  failing    to  respond 

In  supreme  ®         ,  ,     .  .       .  i  ,       ,    ..     , 

oq»rt:  error  promptly  to  their  enquiry  in  regard  to  the  deiault 
Sdlce-^io'*^"  ^^  ^^^-  Conceding  that  upon  the  facts  pleaded 
we^!*^'  the  defendant  sustained  injury,  which  may  be  set 
up  as  a  defense  to  this  action  (a  very  doubtful  question),  they 
cannot  be  relieved  of  liability  farther  than  to  the  extent  of  such 
injury.  The  value  of  the  property  which  defendants  could 
have  used  in  their  own  protection  would  measure  the  extent 
of  their  injury,  and  this  value,  and  no  more,  could  be  set  off 
against  plaintiff's  claim.  But  the  answer  does  not  show  the 
value  of  the  property;  defendant's  injury  must  therefore  be 
regarded  as  nominal  only.  The  answer,  therefore,  presented 
a  defense  to  the  extent  of  a  nominal  sum.  The  ruling  of  the 
court  in  sustaining  the  demurrer  defeated  recovery  therefor. 
But  this  court  will  not  reverse  a  cause  to  allow  appellant  to 
recover  nominal  damages  to  which  he  shows  that  he  is  en- 
titled.    Rowley  v.  Jewett^  56  Iowa,  492. 

V.  The  defendants  base  an  objection  upon  the  ruling  of  the 
court  below  in  refusing  to  require  proof  of  Carr's  agency  by 
M  ^    ^        his  commission   or  written  appointment.      The 

S^*d?SuStie8  "^^^^  npon  which  suit  is  brought  recites  the  ap- 
estopped  by.  pointment  of  Carr,  and  specifies  the  duties  he  is 
required  to  perform,  for  default  in  which  defendants  are  liable. 
They  are  estopped  by  the  bond  to  deny  Oarr's  agency,  and  it 
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was  not,  therefore,  necessary  to  prove  it  by  his  commission,  or 
by  other  written  instrument. 

VI.  Defendants  insist  that  the  evidence  does  not  support 
the  verdict,  and  that  some  of  the  items  set  out  in  plaintiff's 
6.pBACTioBin  P^^i^i^^  were  not  proved.  But  the  abstract  does 
IrfiSSnoT'  ^^*  purport  to  contain  all  the  evidence.  It  is 
certified,  Q^ted  in  the  abstract  that  "it  was  certified  that 
the  record  here  abstracted  contained  all  of  the  evidence.'* 
This  is  far  from  a  statement  that  the  abstract  contains  all  the 
evidence. 

The  foregoing  disscussion  disposes  of  all  questions  raised 
in  the  case. 

Affibmsd. 


BuTTEBFISLD   &  Oo.  Y.  StEPHSKS  ET.  AL. 

t.  Bale:  of  personal  pbopbrtt:  liability  of  gonsionee.  Where 
advances  are  made  by  the  consignee  or  commission  merchant  on  goods 
consigned,  the  consignor  cannot  direct  a  sale  at  his  pleasure,  but  the 
consignee  has  the  right  to  sell  at  such  time  as  he  sees  proper,  to  the  ex- 
tent, and  in  x)ayment,  of  his  advances.  If,  however,  the  consignor  orders 
a  sale,  and  the  consignee  neglects  to  sell,  not  because  he  has  made  ad- 
vances, but  because  he  is  negligent,  then  he  cannot  protect  himself  on 
the  ground  that  he  has  made  advances;  but  this  in  a  question  of  fisuri 
for  the  jury. 

2.  Praotioe:  bxcbptionb  to  instbuctions:  motiok  fob  new  tbial. 
Where  instructions  are  excepted  to  at  the  time  they  are  given,  it  is  not 
necessary  to  make  further  exceptions  to  them  in  a  motion  for  a  new 
trial.   In  such  case,  no  motion  for  a  new  trial  is  required.    Code,  S  3169. 

Appeal  from  Story  Circuit  CovH. 

Fbiday,  Ootobeb  20. 

The  plaintiffs  are  commission  merchants,  residing  in  Bos- 
ton>  Mass.,  and  the  defendants  are  dealers  in  butter,  at  Nevada, 
Iowa.  In  1877  and  1878  the  latter  shipped  to  the  former 
several  consignments  of  butter  to  be  sold  on  the  market   The 
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plaintijSs  claim  the  defendants  are  indebted  to  them  for  ad- 
vances, interest,  and  storage  of  the  butter,  to  recover  which 
this  action  was  brought.  The  defendants  pleaded  a  counter- 
claim, and  sought  to  recover  thereon,  on  the  ground  the* 
plaintiffs  had  n^ligently,  and  in  disregard  of  orders  given 
them,  failed  to  sell  the  butter  when  it  should  have  been  sold, 
but,  on  the  contrary,  held  the  same  until  it  became  compara- 
tively worthless.  Trial  by  jury,  verdict  for  the  defendants, 
and  judgment     The  plaintiffs  appeal. 

Job.  L,  Frazier  and  Brown  and  Dudley^  for  appellants. 

F.  D.  Tomjpaon^  for  appellees. 

Sbkvebs,  Ch.  J. — There  was  evidence  tending  to  show  the 
plaintiffs  made  advances  on  each  consignment  of  the  butter 
shipped  to  them  by  the  defendants.  They,  therefore,  had  a 
special  property  in  the  butter  to  the  extent  of  the  money  ad- 
vanced. 

The  court  instructed  the  jury  as  follows: 

^'  8.  If  the  defendants  at  the  time  of  the  shipments  or 
consignments  of  the  butter  directed  its  immediate  sale,  or  if 
the  usages  of  trade  required  the  plaintiffs  to  make  immedi- 
ate sales  upon  arrival,  and  they  (the  plaintiffs)  in  disregard 
of  the  directions  or  the  usages  of  trade,  failed  or  n^lected 
to  make  sales,  if  sales  could  be  made  in  the  market,  and  on 
their  own  motion  stored  the  butter,  the  plaintiffs  cannot  re- 
cover their  claim  for  storage,  but  if  there  was  no  agreement 
or  usage  of  trade  requiring  them  to  make  immediate  sale, 
and  the  plaintiffs  left  to  their  discretion  about  sales,  and  in 
the  matter  of  storage  they  acted  as  reasonably  discreet  busi- 
ness men,  and  as  seemed  to  them  from  that  standpoint  to  be 
for  the  best  interests  of  the  defendants,  they  are  entitled  to  re- 
cover the  amount  actually  expended  for  storage,  and  for  the 
purpose  of  this  trial  the  amount  is  agreed  to  be  $60.69. 

"9.  If  the  plaintiffs,  as  commission  merchants,  undertook 
to  receive  from  the  defendants  consignments  of  butter,  and 


Digitized  by 


Google 


698  SUPREME  COURT  OF  IOWA, 

Bntterlleld  &  Co.  ▼.  Stephens, 

sell  the  same  for  the  defendants  in  the  market,  and  make  re- 
mittances of  the  proceeds,  they  would  be  held  to  the  exercise 
of  diligence  and  faithfulness  in  the  business  under  orders  or 
directions,  if  orders  or  directions  were  given,  and  if  no  orders 
or  directions  were  given,  then  under  the  ordinary  and  custom- 
ary usages  of  the  business,  and  would  be  held  to  bring  to  the 
business  in  hand  reasonable  business  capacity,  and  if  in  this 
case  they  have  failed  to  do  so,  and  have  neglected  and  failed 
to  make  sales  where  the  exercise  of  a  reasonable  business  dis- 
cretion would  require  them  to  make  sales,  and  held  the  same 
for  an  unreasonable  length  of  time,  so  that  the  quality  and 
grade  of  the  butter  was  greatly  reduced,  and  it  was  depreciated 
in  value,  they  are  liable  to  the  defendants  in  damages,  and  the 
measure  of  their  recovery  will  be  the  difference  between  what 
was  actually  realized  for  the  butter,  and  what  might  have  been 
realized  by  a  timely  sale,  such  as  would  have  been  made  by  a 
reasonably  discreet  business  man,  under  like  or  simular  cir- 
cumstances." 

It  will  be  observed  the  foregoing  instructions  make  no  dis- 
tinction between  a  case  where  advances  are  or  are  not  made. 
That  there  should  be,  we  think,  must  be  true.  But  whether 
60  or  not,  the  rule  is,  where  advances  are  made  by  the  con- 
signee or  commission  merchant,  that  the  consignor  cannot 
direct  a  sale  at  his  pleasure.  In  such  a  case  the  consignee, 
in  the  absence  of  an  agreement,  has  the  right  to  sell  at  such 
time  as  he  sees  proper,  to  the  extent  of  and  in  payment  of 
his  advances.  Brown  <&  Co.  v.  JfcGraWy  14  Pet.,  479;  Weed 
V.  AdamSy  37  Conn.,  378;  Howard  v,  DaviSj  40  Mich.,  546; 
Field  V.  Farringtouy  10  Wall.,  141. 

We  do  not  understand  counsel  for  the  appellee  to  contro- 
vert the  rule  above  stated,  but  they  say  there  is  no  evidence 
tending  to  show  the  plaintiffs  failed  to  sell  because  of  the  ad- 
vances made,  but  that  they  held  the  butter  because  there  was 
no  sale  therefor.  It  is  evident,  if  the  butter  could  not  be 
sold  at  any  price,  the  plaintiffs  should  not  be  liable  because 
they  failed  to  do  that  which  was  impossible.     If  the  failure 
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to  sell  was  not  because  of  advances,  and  the  claim  now  made 
is  an  afterthought,  such  questions  should  have  been  submitted 
to  the  jury.  In  other  words,  if  failure  to  sell  because  of  ad- 
vances is  a  mere  pretence,  and  the  same  was  not  made,  in- 
sisted upon,  or  relied  upon  at  the  time  the  directions  to  sell 
was  received  (if  such  there  were),  or  when  the  plaintiffs 
would  have  otherwise  been  required  to  sell  by  the  usages  of 
trade,  then,  we  think,  the  plaintiffs  are  not  entitled  to  pro- 
tection by  reason  of  such  advances.  Weed  v.  Adams,  before 
cited.  Such  questions,  however,  should  have  been  submitted 
to  the  jury. 

We  think  the  instructions  are  erroneous.  It  is  said,  how- 
ever, no  objections  were  made  to  the  foregoing  instructions  in 
the  motion  for  a  new  trial.  They,  however,  were  excepted  to 
at  the  time  they  were  given.  In  such  case  it  is  immaterial 
whether  there  was  a  motion  for  a  new  trial  filed  or  not,  and 
in  fact  none  is  required.     Code,  §  3169. 

This  disposition  of  the  case  made  it  unnecessary  to  con- 
sidor  the  motion* 

RjCVEKSED. 
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Dbbheb  v.  I.  S.  "W.  R.  Co. 

Bailroads:  bight  opwat:  eviobngb.  In  an  action  for  compensa- 
tion for  land  appropriated  by  a  railway  for  right  of  way,  evidence  re- 
lating to  the  manner  in  which  the  railway  affected  the  farm,  how  it 
affected  a  hog  pasture  and  a  stream  of  water  and  access  thereto,  the 
size  of  the  stream,  the  value  of  the  farm  and  of  the  farms  in  that  |~69  599 
neighborhood,  the  height  of  the  grade  and  the  depth  of  the  ditches,  etc.,  '  fi  ^ 
was  properly  admitted.  I3l  68i' 

Practice :  question  to  jury  :  DiscHAitaB  without  answer.  Where 
the  court  submitted  to  the  jury,  at  the  instance  of  the  defendant  a  ques- 
tion,  the  answer  to  which  could  have  determined  nothing  material  to 
the  case,  and  then  discharged  the  jury  against  defendant's  objection, 
without  requiring^  (hem  to  answer  the  question,  lield  no  error  to  justify 
anew  trial. 
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8.  Bailways:  bight  op  way:  instructiok.  The  court  instnicted  the 
jury  that  they  might  ''consider  the  fact  that  this  strip  of  land  is  taken 
for  the  purpose  of  building  and  operating  a  railroad  thereon,  and  any 
inconvenience,  or  apprehension  of  danger,  if  any,  which  may  arise  out 
of  this  peculiar  use  *  *  * ."  Held^  that  the  jury  could  not  have 
been  misled  by  the  use  of  the  term  '^apprehension,''  since  the  whole 
tenor  of  the  instruction  was  to  the  effect  that  actual  damages  alone  were 
to  be  allowed;  and  the  small  amount  of  the  verdict  in  this  case  indicates 
that  thoy  were  not  misled. 

Appeal  Jrom  Audubon  Circuit  Cowrt, 

Feiday,  Ootobkb  20. 

This  is  a  proceeding  to  ascertain  the  compensation  to  which 
the  plaintiff  is  entitled  by  reason  of  the  appropriation  of  part 
of  his  farm  for  right  of  way  for  defendant's  railroad.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  plaintiff 
for  $100,  and  defendant  appeals. 

J.  L,  StoUSy  M.  Nichols  and  J.  M.  <b  B.  W.  Origgs^  for 
appellant. 

Andrews  db  Armstrong  ^  for  appellee. 

RoTHEocK,  J. — I.  The  right  of  way  contains  three  acres, 
and  is  taken  off  the  east  end  of  plaintiff's  farm  of  eighty 
acres.  The  railroad  rnns  within  about  one  hundred  and  fifty 
feet  of  the  bnildings  on  the  farm.  The  plaintiff  claimed  that 
he  should  be  paid  $300,  and  the  defendant  claimed  that 
plaintiff  should  receive  $70.  The  verdict  returned,  and 
which  was  approved  by  the  court,  was  $100,  which,  it 
appears  to  ns,  was  very  reasonable  under  the  evidence. 
The  defendant's  theory  was  that  plaintiff's  farm  was  only 
diminished  in  value  by  reason  of  the  right  of  way  in  a  sum 
corresponding  with  the  actual  value  of  the  three  acres  ap- 
propriated. It  appears  to  have  been  unwilling  to  allow 
plaintiff  anything  for  the  inconvenience  resulting  from  the 
building  of  a  railroad  with  its  excavations  and  embank- 
ments along  the  whole  east  end  of  the  fanh  and  within  one 
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hundred  and  fifty  feet  of  the  buildings,  and  allowing  the 
plaintifT  but  the  one  crossing  required  by  law. 

Nearly  all  of  the  evidence  offered  by  the  plaintiff  was  ob- 
jected to  by  the  defendant,  and  the  objections  were  over- 
1.  RAiLEOAPs:  ruled.     These  rulings  are  assigned  as  error.  This 

i^ht  of  way :  ^  ^ 

evidence.  evidence  related  to  the  manner  in  which  the  rail- 
road  affected  the  farm,  and  how  it  affected  the  hog  pasture, 
and  a  stream  of  water  and  access  thereto,  the  size  of  the 
stream,  the  value  of  the  farm  and  of  farms  in  that  neighbor- 
hood, the  height  of  the  grades  and  the  depth  of  the-  ditches 
etc.  It  is  scarcely  necessay  to  say  that  this  evidence  of  value, 
description,  and  location  of  the  farm,  and  how  it  was  affected 
by  the  taking  of  the  right  of  way  and  building  the  road  is 
strictly  legitimate  and  proper. 

Objection  was  mfwle  to  a  question  put  to  the  plaintiff  as  to 
what  kind  of  crossing  is  left  to  cross  from  his  farm  into  the 
road.  We  do  not  understand  from  the  question,  taken  in 
connection  with  the  answer  thereto,  that  this  evidence  rela- 
ted to  a  defective  crossing  constructed  by  the  defendant  over 
its  railroad.  The  railroad  had  not  been  completed  when  the 
trial  was  had.  Something .  is  said  about  a  bridge  in  the 
answer  to  the  question,  and  the  witness  appears  to  have 
been  using  a  diagram  of  the  premises  in  testifying,  which 
renders  the  answer  unintelligible. 

II.  The  court  submitted  to  the  jury,  at  the  instance  of  the 
defendant,  the  following  questions:  ^<what  was  the  actual  cash 
value  per  acre  of  the  land  taken  by  the  defendant, 
qaStfoTuf*  at  the  time  of  the  appropriation?"  The  court 
charge  with-  discharged  the  jury  against  defendant's  objection 
without  requiring  an  answer  to  the  question. 
This  action  of  the  court  is  assigned  as  error.  We  think, 
taking  this  question  standing  alone,  the  refusal  to  require  it 
to  be  answered  should  not  lead  to  a  reversal  of  the  case.  An 
answer  to  it  would  have  determined  nothing.  It  could  not 
have  controled  the  general  verdict,  because  there  are  other 
elements  of  damages  in  cases  of  this  kind  than  the  mere 
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value  of  the  land  appropriated.  In  this  view,  the  question 
was  immaterial.  If  it  had  also  been  asked  of  the  jury  how 
much  was  allowed  by  them  for  injury  to  the  remaining  premi- 
ses, there  would  have  been  some  apparent  object  in  submit- 
ting the  question. 

III.  The  court  instructed  the  jury  that  they  should  take 
into  consideration  certain  facts,  "and  every  other  matter 
shown  in  evidence  bearing  on  the  question  of  value."  This 
instruction  is  claimed  to  be  erroneous.  As  we  have  deter- 
mined that  all  of  the  evidence  bearing  on  the  question  of 
value  was  properly  admitted,  the  instruction  was  correct. 

IV.  The  court  instructed  the  jury  that  they  might  "consider 
the  fact  that  this  strip  of  land  is  taken  for  the  purpose  of  build- 
ing and  operating  a  railroad  thereon,  and  any 

f^teucti^^*  inconvenience  or  apprehension  of  danger,  it  any, 
which  may  arise  out  of  this  peculiar  use  *  * ." 
Objection  is  made  to  this  instruction  because  it  is  said  it 
authorizes  the  jury  to  consider  remote,  consequential,  pros- 
pective, future,  contingent  and  imaginary  damages.  The  al- 
leged error  consists  in  the  use  of  the  word  "apprehension," 
and  it  is  said  it  is  purely  a  matter  of  imagination.  But 
taking  this  and  the  other  instructions  together,  we  incline  to 
think  that  the  court  meant  exposure  to  danger.  The  whole 
tenor  of  the  instruction  is  to  the  eifect  that  actual  damages 
only  are  allowable.  We  do  not  think  the  jury  could  have 
been  misled  by  the  use  of  the  word  complained  of,  especially 
in  view  of  the  small  amount  of  the  verdict.  That  exposure 
of  property  to  distruction  by  fire,  or  other  dangers  incident  to 
the  operation  of  a  railroad,  are  legitimate  subjects  of  con- 
sideration for  what  they  are  worth  in  cases  of  this  character, 
see  Lance  v.  C.  M,  <&  St.  P.  B.  E.  Co.,  57  Iowa,  686.  We 
find  no  error  in  the  record. 

Affibmed. 
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Sbaes  V.  Marshall  Couitty. 

59    6U3| 

1.  Void  Tax  Sale:  rkmedt  op  owner  redeeming  from:  liability  *^^*  ^' 
OP  COUNTY.  Where  an  owner  of  land  redeems  the  same  from  a  void, 
tax  sale — ^roid  because  the  tax  for  which  the  sale  was  made  has  been 
twice  paid,  once  Toluntarily,  and  once  by  a  prcTious  sale  of  the  property 
he  cannot  recover  from  the  county  the  amount  paid  in  redemption .  The 
sale,  being  utterly  void,  did  not  imperil  his  title,  and  he  had  no  need  to 
redeem.  His  remedy  was  to  proceed  against  the  holder  of  the  certificate 
or  tax  deed  to  cancel  the  void  transaction. ' 

Appeal  from  Marshall  District  Court. 

Friday,  October  20. 

It  is  averred  in  the  petition  that  in  December,  1873,  the 
plaintiff  was  the  owner  of  a  block  of  lots  in  the  city  of  Mar- 
shall, and  that  in  Seprember,  1371,  a  five  per  cent  railroad 
tax  was  voted  in  the  township  in  wliich  the  block  is  situated, 
and  that  the  tax  was  levied  and  placed  upon  the  tax  books; 
that  on  the  18th  of  May,  1872,  the  township  trustees  certified 
to  the  county  treasurer  that  the  railroad  company  had  com- 
plied with  the  law,  and  was  entitled  to  the  tax,  and  that  the 
tax  became  payable  at  that  time;  that  in  October,  1873, 
the  treasurer  of  the  county  sold  the  said  real  estate  for  all 
taxes  then  due,  delinquent  and  payable,  and  issued  a  certifi- 
cate of  sale  to  the  purchaser;  that  on  the  11th  day  of  May, 
1872,  the  then  owner  of  the  land  paid  "The  amount  of  the 
said  tax  of  1871'^  to  the  treasurer,  and  took  his  receipt,  and 
said  payment  was  duly  entered  on  the  tax  books;  that  not- 
withstanding the  sale  aforesaid  and  the  payment  of  the  taxes, 
the  treasurer  of  the  county  did,  in  1878,  wrongfully  and  un- 
lawfully again  sell  said  premises  for  the  said  tax  of  1871, 
and  issued  his  certificate  of  sale  to  the  purchaser;  that  in  or- 
der to  save  his  title  and  rights  in  the  property,  the  plaintiff 
was  compelled  to  redeem  from  the  last  sale,  which  he  did, 
under  protest,  on  the  29th  day  of  July,  1879;  that  he  pre- 
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sented  his  claim  for  the  amount  paid  in  redemption  to  the . 
board  of  Bupervisors,  but  said  claim  was  refused  and  disal- 
lowed. Judgment  is  prayed  for  the  amount  paid  in  redemp- 
tion and  for  costs.  The  defendant  demurred  to  the  petition 
on  the  grounds:  First:  That  the  tax  for  which  the  premi- 
ses were  sold  was  not  public  revenue,  but  the  private  claim  of 
the  railroad  company;  Second:  The  tax  was  paid  before 
the  sale  of  which  the  plaintiff  complains,  and  the  redemp- 
tion was  voluntary;  Third:  The  plaintiff,  having  redeemed 
from  the  sale,  thereby  afiirmed  its  validity,  and  is  now  estop- 
ped to  deny  it;  Fourth:  The  premises  having  been  sold  in 
1873,  the  subsequent  sale  in  1878  was  void,  and  the  plaintiff 
is  not  prejudiced  thereby;  Fifth:  The  sale  of  1878  worked 
no  injury  to  the  plaintiff,  his  title  having  been  divested  by 
the  sale  of  1873.  The  demurrer  was  sustained,  and  judgment 
was  rendered  against  the  plaintiff  for  costs.     He  appeids. 

J.  M.  ParheTy  for  appellant. 
J.  H.  Bradley  y  for  appellee. 

RoTHBOOK,  J. — It  seems  to  be  conceded  in  the  argument 
that  the  railroad  tax  is  the  only  subject  of  contention.  Ac- 
cording to  the  averments  in  the  petition,  it  was  paid  on  the 
11th  day  of  May,  1872,  some  time  before  it  was  certified  by 
the  township  trustees.  In  1873,  the  real  estate  was  sold  for 
the  tax,  notwithstanding  it  had  been  paid  in  1872.  It  is  not 
alleged  that  there  has  been  any  redemption  from  that  sale. 
In  1878  it  was  again  sold  by  the  treasurer  for  the  same  tax. 
The  plaintiff  redeemed  from  this  last  sale,  and  seeks  to  recover 
of  the  county  the  amount  paid  in  redemption.  We  have  then 
the  question  whether  when  a  railroad  tax  has  been  paid,  and 
the  land  upon  which  the  tax  was  levied  has  been  twice 
wrongfully  sold,  the  owner  may  redeem  from  the  last  sale, 
and  recover  the  amount  paid  in  redemption  from  the  county. 

Leaving  out  of  view  the  question  whether  or  not  a  railroad 
aid  tax  may  under  any  circumstance  be  recovered  back  from 
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the  county  (see  Barnes  v,  Ma/rshall  County^  56  Iowa,  20),  we 
are  clearly  of  the  opinion  that  where  the  owner  redeems  from 
a  void  sale — void  because  the  tax  for  which  the  sale  was  made 
has  been  twice  paid,  once  voluntarily  and  again  by  a  previous 
sale  of  the  property — he  cannot  recover  the  amount  paid  in 
redemption  from  the  county.  He  cannot  thus  make  the 
county  his  debtor.  The  tax  sale  being  utterly  void,  his 
remedy  is  to  proceed  against  the  holder  of  the  certificate  or 
tax  deed,  to  cancel  the  void  transaction.  As  exactly  in  point, 
see  Morris  v.  The  Cowaty  ofSiaux^iZ  Iowa,  416.  It  is 
said,  however,  that  this  case  is  overruled  by  RicJtwrda  v. 
Wapello  County^  48  Iowa,  507.  We  do  not  so  understand  it. 
That  was  a  payment  of  a  tax  which  should  not  have  been  as- 
sessed, and  it  was  held  that  it  could  be  recovered  back  from 
the  county.  In  other  cases  cited  by  counsel  for  appellant, 
the  taxes  sought  to  be  recovered  back  were  erroneous  and  il- 
legal, but  they  were  nevertheless  taxes  assessed,  levied  and 
paid.  The  tax  payer  may,  in  such  case,  be  required  to  pro- 
tect his  own  property  from  sale.  In  this  case,  as  is  said  in 
Morris's  case:  "His  title  was  not  imperiled  by  the  sale,  and  for 
its  protection  he  was  not  required  to  redeem."  We  think 
the  demurrer  to  the  petition  was  properly  sustained. 

Affibmed. 
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!  ffl  8^  Spiesbebqbr  Bros.  v.  Thomas  bt  al. 

50    6061 

f  113  713  J  Appeal  to  Suxnreme  OotiPt:  cases  involvino  not  mobe  than 
$100 :  PBOYiNCE  OF  THE  COURT.  When  appeals  are  taken  to  this  court 
in  cases  inyolving  not  more  than  $100,  it  is  not  the  province  of  the  court 
to  decide  questions  certified  but  not  argued,  nor  questions  argued  but 
not'  certified,  nor  questions  certified  and  argued,  where  it  is  shown  af- 
firmatively that  they  do  not  arise  in  the  case. 

2.  Praotioe:  writ  of  error:  no  prbsuhption  where  record  is 
SILENT.  A  writ  of  error  requires  only  so  much  of  the  record  to  be  certi- 
fied as  is  necessary  to  secure  a  correction  of  the  error  complained  of;  and 
no  presumption  can  be  indulged  in  reference  to  a  point  about  which  the 
portion  of  the  record  so  certified  is  silent. 

8.  Jurifldiction :  justice's  court:  amount  in  controversy:  at- 
torney's FEB  AS  PART  o  P.  In  determining  the  jurisdiction  of  a  justice 
of  the  peace,  where  a  question  is  made  as  to  the  amount  in  controversy, 
an  attorney's  fee,  provided  for  in  the  note,  is  not  to  be  considered  as  a 
part  of  the  amount  in  controversy,  but  is  to  be  treated  as  costs.  Chap- 
ter 185,  §  2,  Laws  1880. 

Appeal  from  Hardin  Oir(mii  Oowrt. 

Friday,  October  20. 

This  action  was  brought  before  a  justice  of  the  peace  to  re- 
cover upon  a  promissory  note.  The  amount  called  for  by  the 
note  was  $91.50,  being  the  principal,  $90,  and  the  accrued 
interest,  $1.50.  The  note  also  provided  for  an  attorneys  fee. 
The  court  rendered  judgment  for  the  plaintiff  for  $91.50  as 
the  amount  of  the  note,  and  for  cost  taxed  at  $12.05,  and  al- 
lowed as  a  part  of  the  costs  an  attorney's  fee  of  $9.15,  being 
ten  per  cent  of  the  amount  allowed  upon  the  note.  The  de- 
fendant removed  the  case  by  a  writ  of  error  to  the  Circuit 
Court,  which  confirmed  the  judgment  of  the  justice.  The 
defendant  appeals. 

J.  H.  Scales  J  for  appellant 

A.  M,  Bryaon  and  TT.  0.  Allen^  for  appellee. 
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Adams,  J. — ^The  case  comes  to  ns  upon  a  certificate,  and 
the  questions  certified  are  in  substance  as  follows:  whether 
upon  the  hearing  of  a  writ  of  error  the  Circuit  Court  has  the 
right  to  inquire  into  the  sufficiency  of  the  evidence  upon 
which  the  justice  of  the  peace  predicated  his  judgment; 
whether  in  determining  the  jurisdiction  of  the  justice  an  at- 
torney's fee  provided  for  is  to  be  considered  as  a  part  of  the 
amount  in  controversy,  or  treated  as  costs;  and  whether,  under 
the  statute,  it  is  absolutely  necessary,  in  order  to  recover  an 
attorney's  fee,  that  an  affidavit  should  be  filed. 

We  desire  to  say,  by  way  of  introduction,  that  it  is  not  our 

province  to  decide  questions  certified  and  not  argued,   nor 

1.  APPEAL  to    q.^^ti<>ii8  argued  and  not  certified,  nor  questions 

court  ™^8et     certified  and  argued,  where  it  is  shown  affirma- 

SJw?hili'^*  tively  that  they  do  not  arise  in  the  case.     The 

olttie^couiS^  justice  rendered  judgment  for  $9.15  in  favor  of 

the  plaintiff  as  an  attorneys  fee,  and  it  does  not  appear  that 

any  affidavit  was  filed,  and  it  is  shown  affirmatively  that  no 

evidence  was  introduced  by  plaintiff  except  the  note,  and  that 

no  attorney  appeared  for  plaintiff  at  the  trial. 

The  statute  provides  that  no  attorney's  fee  shall  be  taxed 
except  in  favor  of  a  regular  attorney.  Chapter  185  §  3, 
Laws  of  1880.  Whether  the  justice  erred  because  the  at- 
torney's fee  was  taxed  in  favor  of  plaintiffs,  instead  of  being 
taxed  in  favor  of  an  attorney,  we  cannot  determine,  because 
such  question  is  not  certified. 

Again,  it  may  be  that  there  should  be  some  evidence,  inde- 
pendent of  the  note,  of  the  value  of  the  services.  The  de- 
fendants contend,  and  not  without  some  reason,  that  the 
statute  under  which  the  justice  evidently  acted  was  de- 
signed merely  to  fix  the  maximum  limit.  But  whether  he 
erred  in  fixing  the  attorneys  fee  without  any  evidence  before 
him  except  the  note,  we  cannot  determinine,  because  such 
question  is  not  certified.  The  question  certified  as  to  whether 
the  Circuit  Court  can,  upon  a  writ  of  error,  inquire  into  the 
sufficiency  of  the  evidence  upon  which  the  justice  rendered 
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judgment,  is  well  enough,  but  it  does  not  go  far  enough.  Be- 
hind it  lies  the  other  question  as  to  whether  the  evidence  in 
this  case  is  sufficient.  To  justify  us  in  reversing  upon  this 
point,  it  would  be  necessary  for  us  to  make  a  ruling  upon 
both  questions,  but  we  could  not  do  this  without  making  a 
ruling  upon  a  question  not  certified. 

We  have  to  say,  also,  that  there  is  still  another  question 
certified  which  is  of  such  a  character  that  we  should  not  be 
justified  in  reversing,  though  the  question  should  be  answered 
in  favor  of  the  appellant.  The  question  is,  as  to  whether, 
under  the  statute,  it  is  absolutely  necessary,  in  order  to  re- 
cover an  attorney's  fee,  that  an  affidavit  should  be  filed.  The 
statute  referred  to  is  the  same  above  cited,  and  requires 
that  a  certain  affidavit  by  the  attorney  engaged  in  the  cause 
shall  be  filed  before  there  shall  be  an  allowance  of  an  attor- 
ney's fee.  But  if  we  should  hold  for  the  appellant  that  an 
affidavit  is  necessary,  we  should  not  be  justified  in  reversing 
upon  this  point,  unless  the  presumption  is  that  none  was 
filed  where  the  record  is  silent,  and,  such  we  think,  is  not  the 
2.  practicb:  presumption.  A  writ  of  error  requires  only  so 
uopresumiT-'  much  of  the  case  to  be  removed  as  is  necessary 
rcSoMi/sSent.  to  secure  a  correction  of  the  error  complained  of. 
Code,  §  8697.  The  affidavit  for  the  writ  should  set  forth 
the  errors  complained  of.  Code,  §  3598.  The  affidavit  for 
the  writ  in  this  case  does  not  set  forth  that  there  was  a  want 
of  the  attorney's  affidavit.  The  justice  therefore  was  not 
required  to  show  in  his  return  whether  an  attorney's  affidavit 
was  filed  or  not. 

The  appellant  endeavors  to  meet  this  point  by  saying  that 
both  the  affidavit  for  the  writ  and  the  justice's  return  show 
that  the  plaintiff  introduced  no  evidence  except  the  note. 
But  the  attorney's  affidavit  was  not  evidence  to  be  introduced 
by  the  plaintiff.  It  is  rather  a  condition  precedent,  to  be 
preformed  by  the  attorney,  before  an  attorney's  fee  can  be  al- 
lowed in  his  favor. 

But  the  appellant  endeavors  further  to  meet  this,  point  by 
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saying  that  it  is  shows  aflSrmatively  that  no  attorney  appeared 
for  plaintiffs  at  the  trial.  It  would  not,  however,  follow  that 
no  attorney  rendered  any  service  in  bringing  the  action,  or 
causing  it  to  be  brought,  and  if  such  service  was  rendered  by 
an  attorney,  he  may  have  filed  the  requisite  aflBdavit. 

One  question  certified  and  argued  seems  properly  to  arise 
from  the  record,  and  is  of  a  determinative  character;  and  that 
a.  JUBI8DIC-  ^^'  *^  ^  whether,  in  determining  the  jurisdiction 
SS^folSt:  of  the  justice,  where  a  question  is  made  as  to  the 
Sonttoverev:  amount  in  controversy,  an  attorney's  fee  provided 
LpSiof.  ^^  for  in  the  note  is  to  be  considered  a  part  of  the 
amount  in  controversy,  or  treated  as  costs. 

The  statute  expressly  declares  that  it  shall  be  treated  as  a 

part  of  the  costs.     Section  2  of  statute  above  cited.     The 

amount  in  controversy,  then,  was  not  more  than  $100,  and  the 

justice  had  jurisdiction. 

Ajtibmed* 


Stab  Wagon  Co.  v.  Swbzt,  Lebo  &  Co.  et  al. 

1.  Praotioe  in  Supreme  Court :  question  not  brought  up.  Where 
plamtiff  does  not  assign  an  instraction  as  eiror,  and  defendant  does  not 
appeal,  the  correctness  of  the  instruction  cannot  be  made  a  subject  of 
inquiry  in  the  appellate  court. 

2.  Instruction :  not  supported  by  pleadings  or  evidence.  Where 
in  an  action  on  a  guaranty  a  settlement  and  waiver  were  pleaded,  not 
as  independent  defenses,  and  were  not  in  issue  as  such,  and  as  inde- 
pendent matters  they  did  not  constitute  a  defense,  because  they  occurred 
before  the  guaranty  was  executed,  Jieldj  that  it  was  error  to  instruct  the 
jury  as  though  the  issues  were  formed  on  these  matters,  especially  as 
there  was  no  evidence  whatever  tending  to  show  a  settlement,  or  a 
waiver  of  the  terms  of  the  contract. 

8.  Promissory  Note:  guaranty:  waiver  op  notice.  In  this  case 
the  defendants  guaranteed  the  note  in  question,  waiving  notice  and  pro- 
test (see  62  Iowa,  392),  and  it  was  error  for  the  court  below  to  instruct 
the  juiy  that  defendants  should  have  had  notice  of  the  default  of  the 
maker,  and  that  plaintiff  could  not  recover,  except  upon  proof  that 
defendants  had  suffered  no  iiviury  or  presjudice  from  want  of  notice. 

Vol.  LIX— 39 
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4.    :  :  BY  MEHBBB  OF  DissoLVKD  Fi&M.    Where  a  firm  was 

nnder  obligation  to  execute  a  gaaranty,  and  one  of  the  members  thereof^ 
after  the  dissolution  of  the  firm,  executed  it,  held  that  the  other  mem- 
bers of  fhe  firm  were  bound  thereby,  and  that  they  should  not  have  been 
permitted  to  testify  that  the  Kuanmty  was  not  aaUunised  by  them«  Hee 
52  Iowa,  d91. 

Appeal  from  Buena  Vista  District  Court. 

Friday,  Ootobkb  20. 

AonoN  to  charge  defeodants  as  the  guarantors  of  a  prom- 
issory note.  Judgment  was  rendered  upon  a  verdict  for 
defendants.  Plaintiff  appeals.  The  case  has  before  been  in 
this  court    See  62  Iowa,  391. 

Hvbha/rd^  Clark  <&  Dawh/y  for  appellant. 
Robinson  <&  Milchrist,  for  appellees. 

Beck,  J . — I.  The  petition,  among  other  matters,  shows 
that  the  defendants  executed  the  written  guaranty  upon  the 
promissory  note,  which  is  the  foundation  of  the  action,  pur- 
suant to  a  contract  whereby  they  were  appointed  by  defend- 
ants agents  for  the  sale  of  wagons,  and  were  bound  to  indorse 
all  notes  taken  upon  sales  made  by  them.  Upon  the  cause 
being  remanded,  after  the  decision  of  the  former  appeal,  de- 
fendants filed  a  substituted  answer,  which,  we  understand, 
supersedes  all  prior  answers.  It  alleges  that  the  guaranty  was 
signed  by  one  of  the  partners  long  after  the  dissolution  of  the 
firm  and  notice  thereof  to  plaintiff,  and  without  consideration 
or  authority.  Another  count  of  the  answer  alleges  that  the 
guaranty  was  executed  after  a  full  and  complete  settlement 
between  plaintiff  and  defendants  for  the  notes  guaranteed,  and 
after  dissolution  of  the  firm  and  notice  thereof;  that  the  notes 
were  delivered  to,  and  accepted  by,  the  plaintiff  without  the 
indorsement,  in  full  satisfaction  of  the  claim  of  plaintiff  upon 
defendants;  that,  prior  to  such  delivery,  plaintiff  had  stated  to 
defendants  that  the  provisions  in  the  contract  between  the 
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parties  requiring  the  indorsement  of  notes  were  frequently 
waived  when  the  notes  were  good;  that  defendants  fully  un- 
derstood and  believed  that  plaintiff  did  waive  the  conditions 
of  the  contract  requiring  indorsement  of  the  notes;  that  after 
the  delivery  of  the  notes,  they  were  returned  to  defendants  for 
collection,  and  after  the  dissolution  of  the  firm  were  taken 
from  defendants;  that  the  maker  of  the  notes  was  solvent,  and 
continued  so  to  be  for  a  long  time,  and  the  note  could  have 
been  collected;  that  defendants  were  led  to  the  conclusion  that 
they  were  relieved  from  all  obligation  on  account  of  the  notes, 
and  took  no  steps  to  protect  themselves,  and  no  claim  was 
made  against  them  by  plaintiff  until  after  •the  maker  of  the 
note  became  insolvent.  Upon  these  facts  defendants  aver  that 
plaintiff  is,  and  ought  to  be,  estopped  to  claim  against  defend- 
ants any  sum  on  account  of  the  contract  or  guaranty.  Other 
matters  set  out  in  the  pleadings  need  not  be  recited. 

II.  It  will  be  observed  that  defendants  plead  an  estoppel 
on  account  of  the  facts  alleged  in  the  answer  as  above  set  out. 
The  answer  does  not  plead  a  settlement  or  waiver  of  the  con- 
dition of  the  contract  requiring  the  guaranty.  It  will  be  ob- 
served that  the  alleged  settlement  was  before  the  guaranty; 
hence,  if  the  guaranty  was  made  upon  proper  authority,  the 
settlement  could  not  have  defeated  it.  It  is  not  alleged  as  a 
fact  that  there  was  a  waiver  of  the  contract  by  defendants,  but 
that  defendants  were  led  to  believe  that  plaintiff  would  waive 
it.  It  may  be  stated  here  more  explicitly  that  the  answer 
shows  that  ail  the  matters  inducing  defendants  to  believe 
plaintiff  waived  the  contract,  as  well  as  the  settlement,  occurred 
before  the  execution  of  the  guaranty.  It  is  plain,  therefore, 
that  the  defendants  did  not  plead  the  settlement  and  waiver 
as  defenses  to  the  action,  but  as  matters  supporting  the  es- 
toppel which  is  pleaded  in  the  answer. 

III.  The  District  Court,  in  the  twelfth  instruction,  di- 
rected the  jury  to  disregard  the  estoppel  pleaded,  and  all  ev- 
idence admitted  to  establish  it.  Plaintiff  does  not  assign  this 
instruction  for  error,  and   defendants  do  not  appeal.     The 
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correctness  of  the  instruction  cannot,  therefore,  in  this  case,  be 
made  the  subject  of  inquiry. 

IV.  But  the  District  Court,  regarding  the  settlement  and 
waiver  set  up  iu  defendant's  answer  as  matter  supporting  the 
estoppel  pleaded  therein,  as  defenses  pleaded,  directed  the 
jury  as  though  issues  had  been  formed  upon  these  matters.  The 
instructions  are  erroneous  and  should  not  have  been  given,  for 
the  reasons,  which  we  may  again  state,  that  the  settlement  and 
waiver  were  not  pleaded  as  independent  defenses;  they  were 
not  in  issue  as  such,  and  as  independent  matters  they  do  not 
constitute  a  defense,  for  they  occurred  before  the  guaranty  was 
executed. 

V.  The  instructions  ought  not  to  have  been  given  for 
another  reason :  There  is  no  evidence  whatever  tending  to  show 
a  settlement  between  the  parties,  or  a  waiver  of  the  terms  of 
the  contract. 

VI.  In  the  eleventh  instruction,  the  court  below  directed 
the  jury  that  defendants  should  have  had  notice  of  the  default 
of  the  maker,  and  plaintiff  cannot  recover  except  upon  proof 
that  defendants  suffered  no  injury  or  prejudice  from  want  of 
notice.  The  instruction  is  erroneous,  and  ought  not  to  have 
been  given.  "We  held  upon  the  former  appeal  that  defend- 
ants were  not  entitled  to  notice  under  this  identical  guaranty. 

VII.  "We  also  held  upon  the  former  appeal  that,  under  the 
contract  between  the  parties,  the  partner  making  the  indorse- 
ment was  authorized  to  do  so  for  the  reaso^i  that  the  act  was 
done  in  discharge  of  an  obligation  upon  the  firm;  "  that,  while 
he  could  >not  make  a  new  contract,  he  could  perform  an  old 
one,"  after  the  dissolution  of  the  firm.  But  the  District  Court 
permitted  the  other  partners  to  testify  that  the  one  executing 
the  guaranty  was  not  authorized  by  them  so  to  do.  In  this 
there  was  error.  The  absence  of  authority  from  other  mem- 
bers of  the  firm  cannot  invalidate  the  guaranty. 

The  foregoing  discussion  disposes  of  all  questions  argued 
by  counsel  which  need  be  now  decided.  The  judgment  of  the 
District  Court  must  be  Eevebsed. 
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Maxwell  y.  Grates. 

1.  Contract:  modificatiokof:  pabtial  psbfobkanob:  considsba- 

TiON.  Where  the  parties  entered  into  a  written  contract,  and  afterwards 
orally  agreed  to  a  modification  thereof,  and  the  plaintiff  performed  his 
part  of  the  modified  contract  and  the  defendant  accepted  of  such  per- 
formance, the  defendant  cannot  be  heard  to  say  that  there  was  no  con- 
sideration for  the  modification. 

2.  Practioe  in  "Supreme  Court:  ibbelbyamt  mattbrs  not  con- 
sidered. Where  the  appeal  was  from  an  order  sustaining  a  motion  to 
strike  out  part  of  an  *'  amended  and  substituted  petition,''  the  appellate 
court  cannot  consider  the  original  petition  aad  an  amendment  thereto, 
parts  of  which  are  set  forth  in  the  argument. 

8.  :  quKSTiON  NOT  PASSED  ON  BELOW.  This  court  wiU  not  enter- 
tain a  question  which  was  not  passed  upon  in  the  court  below. 

Appeal  from  Palo  Alto  Circuit  Court. 

Fbiday,  Ootobbb  20. 

The  substance  of  the  petition  is,  that  in  September,  1880, 
the  defendant  leased  and  delivered  twenty  cows  to  the  plaint- 
iff, for  three  years,  by  a  written  contract,  by  which  it  was 
agreed  that  the  plaintiff  should  keep  the  cows  and  their  in- 
crease in  a  certain  specified  manner,  and  at  the  end  of  the 
three  years  the  stock  and  increase  was  to  be  appraised  by  dis- 
interested parties,  and  the  defendant  was  to  have  the  original 
value  of  the  twenty  head  of  cows,  in  cows  between  the  ages  of 
three  and  six  years,  and  each  party  to  have  one-half  of  the  re- 
mainder; that  after  the  written  contract  was  made  and  the  cows 
delivered  to  plaintiff,  the  contract  was  modified  or  changed 
by  a  parol  agreement,  by  which  the  defendant  promised  that, 
if  any  of  the  cows  previously  delivered  to  plaintiff  should  not 
have  calves  in  the  spring  of  1881,  the  defendant  should  take 
them  back,  and  supply  their  places,  under  the  contract,  by 
delivering  to  plaintiff  an  equal  number  of  good  cows  and 
calves;  that  in  the  spring  of  1881,  ten  of  said  cows  did  not 
have  calves,  and  the  parties  agreed  to  make  such  exchange  in 
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May,  1881;  that  plaintiff  took  said  ten  barren  cows  to 
Emmetsburg,  and  delivered  them  to  defendant  according  to 
verbal  agreement,  but  defendant  refused  to  make  the  exchange, 
and  refused  to  give  plaintiff  ten  cows  and  ten  calves  as  agreed 
upon;  that  in  June,  1881,  defendant  wholly  abandoned  the 
written  contract  with  its  verbal  modifications,  and  "  took  from 
plaintiff  said  stock  mentioned,  and  refused  to  furnish  plaintiff 
other  cows  instead  thereof."  Damages  are  claimed  for  the 
allied  failure  upon  the  part  of  the  defendant  to  make  such 
exchange. 

The  defendant  moved  to  strike  from  the  petition  all  that 
part  of  it  relating  to  the  parol  contract  made  subsequently  to 
the  written  contract,  upon  the  ground  that  the  parol  contract 
was  without  consideration.  .  The  motion  was  sustained.  The 
plaintiff  elected  to  stand  upon  his  petition,  and  he  appeals. 

John  Jenswoldy  Jr.^  and  T.  W.  Harrison^  for  appellant 
Soper  (&  Crcmfordy  for  appellee. 

BoTHROOK,  J. — I.  It  is  argued  at  some  length  that  there 
was  a  consideration  for  the  parol  modification  of  the  contract 
at  the  time  it  was  made,  and  the  petition  alleges  that  this 
consideration  was  that  expressed  in  the  original  written 
agreement,  and  the  mutual  benefits  to  be  derived  by  each  of 
the  parties  by  the  exchange.  We  do  not  feel  called  upon  to 
determine  whether  this  was  a  consideration  for  the  modifica- 
tion of  the  contract  or  not. 

It  is  averred  in  the  petition,  and  contended  in  argument, 
that  the  plaintiff  delivered  the  ten  barren  cows  to  the  defend- 
ant in  pursuance  of  the  parol  change  in  the  contract.  If  they 
were  delivered,  they  must  have  been  received  by  the  defend- 
ant, and,  if  received,  the  plaintiff  thereby  parted  with  them. 
He  had  been  at  the  expense  of  keeping  them  through  the 
winter,  and  taking  them  to  the  place  of  making  the  exchange. 
It  is  very  clear  that,  even  if  there  was  no  original  consideration 
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for  the  parol  modification  of  the  contract,  the  defendant  can- 
not raise  that  question  after  the  plaintiff  has  performed  his 
part  of  it,  and  the  defendant  has  accepted  such  performance. 
Something  is  said  in  argument  by  counsel  for  appellee  about 
the  original  petition,  and  an  amendment  thereto,  and  parts  of 
these  pleadings  are  set  forth  in  the  argument.  They  cannot 
be  allowed  consideration  in  this  appeal,  because  the  pleading 
which  was  attacked  by  the  motion  appears  to  be  "  an  amended 
and  substituted  petition." 

II.  The  motion  also  made  the  question  that  the  petition 
contained  two  alleged  causes  of  action,  and  asked  that  plaintiff 
be  required  to  separate  and  divide  the  same.  No  ruling  was 
made  upon  this  part  of  the  motion.  We  are  requested  by 
counsel  for  appellee  to  determine  that  question.  As  it  was 
not  passed  upon  by  the  court  below,  we  cannot  entertain  it. 
We  think  the  motion  to  strike  was  improperly  sustained. 

Kevbbsbd. 


Michaels  t.  Cbabtbbb  st  al. 

Venue:  sbcohd  ohanob  of:  statutb  constbubd.  Where,  upon  the 
application  of  defendants,  a  change  of  venae  was  granted  from  the 
Circuit  to  the  District  Court,  held  that  it  was  error  for  the  District  Court 
to  grant  another  change  of  venue  on  the  application  of  plaintiff,  in  the 
absence  of  a  showing  that  the  cause  on  which  plaintiff  based  his  appli- 
cation was  not  in  existence  when  the  first  change  was  granted.  It  was 
not  a  compliance  with  section  2591  of  the  Code  for  the  plaintiff  to  allege 
that  (he  cause  on  which  the  appHeation  was  based  came  to  his  knowl- 
edge since  the  last  continnanoe.  The  statute  mnst  be  strictly  complied 
with. 

:  bxcbption  to  obdbb  op  chanob:  Appbal  to  supbbicb  coubt. 


Where  an  erroneous  order  was  made  by  the  District  Court,  against  the 
defendants*  objection,  changing  the  venue  to  the  Circuit  Court;  and  de- 
fendants duly  excepted  thereto,  tiiey  did  not  waive  their  exception  by 
going  to  trial  in  the  Circuit  Court,  and  by  failing  to  raise  the  question 
again  in  the  Circuit  Court  on  a  motion  for  a  new  trial  or  in  arrest  of 
judgment.  The  only  way  to  reach  the  error  was  to  take  the  proper  ex- 
ception and  appeal  torn  the  final  judgment. 
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Appeal  from  Marshall  Circuit  Oowrt. 

Fbiday,  Ootobeb  20. 

This  is  an  ax^tion  to  recover  for  the  allied  breach  of  con- 
tract for  the  sale  of  cattle.  There  was  a  trial  by  jury  and 
verdict  and  judgment  for  the  plaintifil     Defendants  appeaL 

Brown  <&  Carney  and  P.  M.  Sutton^  for  appellants. 

Caswell  <&  Meeker^  for  appellee. 

KoTHBooK,  J. — I.  The  action  was  commenced  in  the 
Marshall  Circuit  Court  in  January,  1880.  In  April  of  the 
same  year  the  place  of  trial  was  changed  to  the  District 
Court  of  the  same  county,  upon  the  application  of  the  defend- 
ants, upon  the  alleged  ground  that  the  judge  of  the  Circuit 
Court  was  so  prejudiced  against  them  that  they  could  not 
obtain  a  fair  trial  before  him.  In  Februry,  1881,  in  vacation, 
the  plaintiff  made  his  application  for  a  change  of  the  place  of 
trial,  on  the  alleged  ground  that  the  judge  of  the  District 
Court  was  so  prejudiced  against  him  that  he  could  not  ob- 
tain a  fair  trial  before  said  judge.  Notice  was  given  of  the 
ap])lication,  and  it  was  resisted  by  defendants.  The  motion 
was  sustained,  and  the  venue  was  changed  to  the  Circuit 
Court  of  the  same  county,  where  a  trial  was  had  in  October, 
1881. 

It  is  urged  that  the  last  change  of  place  of  trial  was  errone- 
ously made.  It  appears  that  some  two  terms  of  the  District 
Court  intervened  between  the  time  of  the  change  to  that 
court  and  the  application  made  to  change  the  case  from  that 
court.  The  application  set  forth  that  the  prejudice  of  the 
district  judge  came  to  the  knowledge  of  the  plaintiff  and  his 
witnesses  "since  the  last  continuance  of  this  cause."  In 
Sehaentgenv.  Smithy  48  Iowa,  359,  it  was  held  that  after  one 
change  of  venue  the  party  applying  for  another  change  must 
allege  and  show  that  the  cause  upon  which  he  bases  his  ap- 
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plication  was  not  in  existence  when  the  first  change  was  ob- 
tained. This  is  the  construction  we  then  placed  on  section 
2591  of  the  Code.  Counsel  for  appellant  combats  the  decis- 
ion in  that  case,  and  insists  that  it  is  an  erroneous  construction 
of  the  statute.  We  are  content  to  adhere  to  it,  and  do  not 
deem  it  necessary  to  again  discuss  the  question.  Under  the 
rule  in  that  case  the  last  application  was  insufficient  and 
should  have  been  overruled. 

It  is  urged  that  this  question  cannot  be  entertained,  be- 
cause the  trial  was  had  in  the  Circuit  Court  without  objec- 
tion, and  the  question  was  not  raised  on  motion  for  a  new 
trial,  or  in  a  motion  in  arrest  of  judgment.  This  did  not 
waive  the  erroneous  order.  The  proper  objection  was  made 
when  the  motion  was  presented,  and  the  order  making  the 
change  was  duly  excepted  to.  The  District  Court  passed 
upon  the  question  over  defendant's  objection  and  exception, 
and  it  was  not  necessary  to  ask  the  Circuit  Court  to  overrule 
the  decision  of  the  District  Court.  That  appellants  waived 
nothing  by  going  to  trial  in  the  Circuit  Court,  see  Furge- 
eon  V.  Dams  Co^cntyj  61  Iowa,  220,  No  appeal  could  have 
been  taken  from  the  order  changing  the  venue,  and  the  only 
way  to  reach  the  error  was  to  take  the  proper  exception  and 
appeal  from  the  final  judgment,  AUerton  v.  Eldridge,  56 
Iowa,  709.  It  is  said  the  question  as  to  the  construction 
of  the  statute  was  not  raised  or  passed  upon  by  either  the 
Circuit  or  District  Court,. and  has  not  been  presented  by  ap- 
pellants in  argument.  We  do  not  so  understand  the  record 
and  argument  of  counsel  for  appellants.  It  appears  that  on 
the  hearing  of  the  motion  for  the  last  change  it  was  stipula- 
ted that  one  change  had  already  been  granted,  and  the  de- 
fendants resisted  the  motion,  and  counsel  in  argument  cite 
Sohaentgen  v.  Smith,  supra. 

While  upon  this  subject,  we  deem  it  proper  to  say  that  a 
party  desiring  a  change  of  venue  should  be  required  to  bring 
himself  strictly  within  the  statute  authorizing  such  an  order. 
There  is  nothing  in  this  case  to  denote  but  that  these  parties 
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each  honestly  believed  that  the  judges  of  the  two  courts  were 
prejudiced  against  them,  and  the  presumption  must  be  in- 
dulged that  the  applications  were  made  in  good  faith.  But 
it  is  notorious  that  in  many  cases  these  affidavits  for  change 
of  venue  are  made,  charging  the  judge  with  prejudice,  when 
the  persons  making  them  know  that  he  is  not  acquainted 
with  the  parties  to  the  suit,  and  has  no  knowledge  of  the 
matters  in  controversy.  It  is  a  fruitful  source  of  perjury,  and 
is  often  resorted  to  for  the  purpose  of  accomplishing  some 
other  end  than  that  which  the  statute  seeks  to  attain.  Where 
these  aspersions  upon  the  impartiality,  and  even  the  integrity, 
of  the  judge  are  so  freely  indulged  in,  the  law  which  author- 
izes it  should  be  fully  complied  with,  leaving  nothing  to  in- 
ference or  implication. 

II.  This  cause  must  be  reversed  for  the  error  above  dis- 
cussed. There  are  other  errors  assigned  and  discussed  by 
couBseL  And  there  are  three  abstracts  and  one  motion  in 
the  case.  The  record  is  in  a  very  confused  condition — ^re- 
quiring us  to  resort  to  the  transcript  to  determine  whether 
appellants  have  such  a  record  as  would  justify  us  in  revers- 
ing rulings  upon  the  evidence. 

In  this  condition  of  the  case,  we  ciumot  take  the  time  to 
determine  the  questions  raised.  If  the  case  should*be  again 
tried,  and  the  same  rulings  made  and  ui  appeal  taken,  there 
will  probably  be  no  oouteation  as  to  what  is  of  record  and 
what  is  not 
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Thb  0.  &  N.  W.  E'y  Co.  v.  William  Dunk.  ao  eos 

1.  Bailroads:  tobts:  liabilitt  of  ohb  joiht  wbong-dobb  »  to 
ANOTHKB.  While  it  is  a  general  rule  that  no  contribution  can  be  en- 
forced as  between  joint  wrong-doers,  there  are  some  exceptions  to  the 
rule;  and  where  defendant  wrongfully  removed  a  gate  which  plaintiff 
had  erected  to  keep  live  stock  off  its  tight  of  way  over  defendant's  land, 
whereby  the  h<ffae  of  a  third  party  got  upon  plaintiff's  track  and  was 
killed  by  a  passing  train,  and  plaintiff,  on  account  of  its  negligence  in 
not  having  the  gate  replaced,  was  compelled  to  pay  the  value  of  the 
horse  to  the  owner  thereof,  held  that  plaintiff  was  entitled  to  recover  of 
the  defendant  the  amount  so  paid  for  the  horse. 

Appeal  from  Clinton  Circuit  CovH. 

Feiday,  Octobeb  20. 

The  plaintiff's  petition  alleges  that  it  is  a  duly  organized 
corporation,  and  that  during  the  month  of  February,  1881,  it 
was  operating  a  line  of  railway  in  Clinton  county,  passing 
through  a  farm  occupied  by  defendant;  that  where  plaintiff's 
railway  passes  through  defendant's  farm  plaintiff  had  its 
right  of  way  fenced  against  live  stock  running  at  large,  and 
had  constructed  and  maintained  a  private  crossing  for  the  ac- 
commodation of  defendant,  and  erected  gates  at  said  crossing 
for  the  purpose  of  keeping  live  stock  off  of  its  right  of  way, 
which  gates  plaintiff  at  all  times  used  due  care  and  diligence 
to  keep  closed;  that  on  the  20th  day  of  February,  1881,  de- 
fendant  wrongfully  removed  one  of  said  gates  from  its  hinges, 
and  left  the  same  open,  by  means  whereof  a  certain  horse, 
belonging  to  one  Martin  Engle,  got  upon  the  track  of  plaint- 
iff, and  was  killed.  Plaintiff  further  states  that  defendant 
had  wrongfully  and  willfully  committed  a  trespass  upon  plaint- 
iff's property,  by  taking  down  its  said  gate,  as  aforesaid,  and 
that  such  trespass  had  been  committed  about  one  month  prior 
to  the  time  that  the  horse  of  said  Engle  was  killed,  and  said 
gate  had  remained  open  ever  since;  that  said  horse  entered 
upon  the  tra<^  of  the  railway  through  the  gate  so  taken  down 
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bj  said  defendant,  and  plaintiff  says  that,  as  between  said 
Engle  and  the  plaintiff,  the  plaintiff,  as  a  matter  of  law,  was 
guilty  of  negligence  in  not  again  putting  up  said  gate.  Mid  by 
reason  of  such  negligence  the  plaintiff  became,  and  was,  liable 
for  the  value  of  said  horse,  and  was  compelled  to,  and  did,  pay 
the  same  to  said  Engle,  to-wit:  the  sum  of  $110,  being  the 
fair  value  of  said  horse.  Plaintiff  avers  that  said  horse  was 
killed  solely  by  reason  of  the  trespass  committed  by  said  de- 
fendant in  taking  down  plaintiff's  gate,  and  that  defendant  is 
estopped  from  setting  up  the  negligence  of  the  plaintiff  as  to 
Engle,  in  his  defense.  The  plaintiff  prays  judgment  for  $110. 
The  defendant's  demurrer  to  this  petition  was  sustained,  and 
judgment  was  rendered  against  the  plaintiff  for  costs.  The 
plaintiff  appeals. 

Hubbard^  Clark  &  Dawly^  for  appellant 

Aylett  R.  Cotton^  for  appellee. 

Day,  J. — Under  the  allegation  of  the  petition,  the  defend- 
ant was  guilty  of  an  active  wrong.  For  the  purpose  of  pro- 
tecting him  from  injury  the  company  owed  him  no  duty,  and 
was  under  no  obligation.  If  the  defendant's  horse  had 
strayed  upon  the  railway  through  the  gate  and  been  injured, 
he  could  not,  except  in  a  case  of  gross  negligence  upon  the 
part  of  the  company,  recover  therefor.  Russell  v.  ffanlj/j  20 
Iowa,  219  (221).  The  defendant  having  by  his  willful  act  re- 
moved the  gate,  and  enabled  Engle's  horse  to  pass  upon  the 
railroad  track  and  be  injured,  Engle  might  have  maintained 
an  action  directly  against  the  defendant  for  the  injuiy.  See 
Russell  V.  Hanly^  supra.  But  the  railway  company  was 
passively  guilty  of  a  wrong,  as  to  a  third  person,  in  permitting 
the  gate  to  remain  down  so  long  a  period;  hence,  the  company 
was  under  legal  obligation  to  compensate  the  owner  of  the 
horse  for  the  injury.  It  is  claimed  that  the  plaintiff  cannot 
recover  of  the  defendant  because  the  plaintiff  is  a  joint  wrong- 
doer,  and  because  the  liability  of  the  plaintiff  to  pay  for  the 
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horse  arose  from  its  own  negligence.  It  is  a  general  rule  that 
no  contribution  can  be  enforced  as  between  joint  wrong-doers. 
In  Oooley  on  Torts,  after  a  recognition  of  this  general  rule, 
the  following  language  is  employed,  "But  there  are  some  ex- 
ceptions to  the  general  rule  which  rest  npon  reasons  at  least 
as  forcible  as  those  which  support  the  rule  itself.  They  are 
of  cases  where,  although  the  law  holds  all  the  parties  liable 
as  wrong-doers  to  the  injured  party,  yet,  as  between  themselves, 
some  of  them  may  not  be  wrong-doers  at  all,  and  their  eqnity 
to  require  the  others  to  respond  for  all  damages  may  be  com- 
plete. There  are  such  cases  where  the  wrongs  are  nninten- 
tional,  or  where  the  party  by  reason  of  some  relation  is  made 
chargeable  with  the  conduct  of  others.'*  Cooley  on  Torts,  p. 
145. 

That  the  plaintiffs  negligence  did  not  constitute  the  omis- 
sion of  any  duty  which  the  plaintiff  owed  the  defendant  is  ap- 
parent from  the  fact  that,  if  the  defendant's  horse  had  escaped 
through  the  gate  npon  the  track  of  the  railway  and  been  in- 
jured, the  defendant  would  have  been  without  remedy.  The 
case  falls  fully  within  the  principle  of  tho^e  cases  in  which  it 
has  been  held  that  a  municipal  corporation,  which  has  been 
compelled  to  pay  damages  to  a  party  injured  because  of  an 
obstniction  upon  or  excavation  in  a  street,  may  recover  from 
the  party  causing  the  excavation  or  obstruction.  See  CUy  of 
Chicago  v.  Rohms^  2  Black.,  418;  s.  o.,  4  Wall.,  657;  Tovm 
of  LoweU  V.  B.  L.  Ey.  Co.y  23  Pick.,  24;  City  of  Ottvmuoa 
V.  ParkSy  48  Iowa,  119;  City  of  Sotnx  City  v.  Wearey  95 
ante. 

The  demurrer  was  improperly  sustained. 

Kevebseo. 
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Ellsworth  v.  Gbbbn,  et  al. 

1.  Tax  8ale:  BBDXiomoK:  ebkor  of  trbbasubieii.  Where  the  owner 
of  a  certificate  of  porchase  of  land  at  tax  sale  filed  in  the  county  treas* 
ure's  office,  on  the  27ch  day  of  November,  an  affidavit  of  notice  to  the 
owner  of  the  land  of  the  expiration  of  the  time  of  redemption,  bot  the 
entry  on  the  tax  sale  register  showed  that  anch  affidavit  was  filed  on  the 
29th  day  of  November,  held  that  the  owner,  in  the  absence  of  anyUdncr 
to  pat  him  on  inquiry  as  to  the  tme  date  of  filing,  was  justified  in  rely- 
ing upon  the  entiy  in  the  register,  and  was  entitled  to  redeem  the  land 
within  ninety  days  from  the  29th  day  of  November. 

Appeal  from  Wright  Disfy^  OourL 
Friday,  October  20. 

This  ib  an  action  of  mandamus  to  compel  the  auditor  of 
Wright  county  to  cancel  the  redemption  of  certain  described 
lands,  and  to  compel  the  treasurer  of  said  county  to  excute  to 
plaintiff  a  tax  deed  therefor.  The  cause  was  tried  to  the  court 
and  judgment  was  entered  for  the  defendants.  The  plaintiff 
appeals.     The  material  facts  are  stated  in  the  opinion. 

Na^le  <&  Weber  J  for  appellant. 

W.  S.  B.  Humphrey^  for  appellee. 

Day,  J. — Although  the  appellant  states  that  the  plaintiff 
filed  his  petition  in  equity,  yet  the  form  of  the  action  and 
the  relief  demanded  show  that  the  action  is  at  law.  Code,  § 
3379;  Dove  v.  Independent  School  District  of  Keohuh^ 
41  Iowa,  689.     The  case  discloses  the  following  facts: 

"The  plaintiff  is  the  owner  of  a  certificate  of  purchase  for 
forty  acres  of  land,  sold  on  the  second  day  of  October,  1876, 
for  the  delinquent  tax  of  1875.  He  caused  notice  of  the  ex- 
piration of  the  period  of  redemption  to  C.  O.  Green,  and  the 
unknown  owners  of  said  land,  to  be  published  for  three  con- 
secutive weeks,  the  last  publication  being  November  26th, 
1879.     On  the  27th  day  of  November,  the  plaintiff  handed 
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thirty-five  aflSdavits  of  proof  of  publication,  including  an  affi- 
davit as  to  the  lands  in  question^  to  L.  P.  Davis,  who  was 
acting  as  assistant  county  treasurer^  but  not  deputized  in 
writing.  On  twenty-three  of  these  affidayits,  induding  the 
one  made  in  this  case,  Davis  marked  in  pencil  "filed  No- 
vember 27th  1879."  One  is  marked  "filed  November,  1879.'' 
One  is  marked  "filed  Novembe?  29,  1879."  Ten  are  not 
marked  at  all. 

At  the  time  of  receiving  the  affidavits  Davis  made  an  entry 
on  the  tax  sale  register  showing  the  date  of  the  expiration  of 
the  period  of  redemption.  This  entry,  at  the  time  of  the  trial, 
looked  as  though  it  might  have  been  either  27  or  29,  or  changed 
from  one  to  the  other. 

On  the  29th  day  of  November,  Parker,  the  treasurer,  fas- 
tened all  the  affidavits  together,  and  marked  the  outside  one 
"Filed  November  29,  1879.  H.  Parker,  treasurer."  The 
agent  of  0.  O.  Green  testifies  that  he  examined  the  reg- 
ister in  January,  1880;  that  the  date  was  29,  and  that  it  did 
not  look  then  as  at  the  time  of  the  trial  He  further  testified 
that  he  spoke  to  Parker  about  redemption,  and  Parker- said 
the  proof  was  filed  November  29th.  On  the  26th  day  of  Feb- 
ruary, 1880,  the  agent  of  0.  O.  Green  redeemed  the  land 
from  tax-sale.  Mr.  Humphrey,  who  assisted  the  auditor  and 
made  up  the  figures  from  which  the  redemption  was  made, 
examined  the  sale  register,  and  was  unable  to  tell  whether  it 
was  27  or  29.  He  then  called  for  the  affidavit  which  plaint- 
iff had  filed,  and  was  handed  the  package  marked  "filed 
November  29,  1879,  H.  Parker,  treasurer."  He  computed  the 
time  from  the  date  of  filing,  and  finding  that  ninety  days  had 
not  expired  allowed  the  redemption.  If  the  time  for  redemp- 
tion dates  from  the  27th  of  November,  it  expired  on  the  25th 
of  February.  The  owner  of  the  land  was  certainly  justified, 
it  seems  to  us,  in  relying  upon  the  records  in  the  treasurer's 
office,  in  making  redemption. 

There  was  evidence  from  which  the  court  was  justified  in 
finding  that  the  tax-sale  register  showed,  when  examined  by 
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the  agent  of  the  owner,  before  making  redemption,  that  the 
affidavit  required  by  the  statute  was  filed  November  29th, 
1879,  and  that  there  was  then  no  such  ambiguity  in  the  date 
as  to  put  him  upon  further  inquiry.  This  case  is  not  reviewa- 
ble de  novo^  but  the  finding  of  the  court'  stands  as  the  verdict 
of  a  jury. 

The  court  did  not  err  in  refusing  to  order  the  setting  aside 
of  the  redemption,  and  the  execution  of  a  treasurer's  deed« 

Affirmed. 


Tract  bt  al  v.  Robbbts  bt  al. 

1.  Appeal  to  Supreme  Court:  dcpropsb  parties  appbllaivt. 
Where  a  judgment;  was  rendered  against  the  estate  of  an  administrator, 
he  being  at  the  time  dead,  and  an  appeal  to  the  supreme  Court  was  taken 
from  such  judgment  in  the  name  of  the  administrator  and  his  bonda- 
men,  held  that  the  appeal  must  be  dismissed  for  want  of  proper  parties 
^pellant:— the  administrator  being  dead,  the  cause  could  not  proceed 
in  his  name,  and  there  being  no  judgment  against  the  bondsmen*  they 
could  not  prosecute  the  appeal. 

Appeal  from  Guthrie  Circuit  Cawt. 
Fbidat,  Ootobbb  20. 
Thb  facts  are  stated  in  the  opinion. 
Charles  8.  Fogg^  for  appellant. 
CJiarles  Harden  and  E.  W.  WeekSy  for  appellees. 

Seevers,  Ch.  J. — ^William  Tracy  was  appointed  adminis- 
trator of  the  estate  of  B.  F.  Cox.  From  time  to  time  the 
said  Tracy  made  reports  to  the  court  of  his  doings  as  admin- 
istrator^  and,  as  we  understand,  in  1876  he  made  what  he 
designated  his  final  report  and  asked  to  be  discharged.  This 
report  was  referred  by  the  court  to  a  referee,  who,  in  April 
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1876,  found  and  reported  to  the  court  that  said  Tracy  was  in- 
debted as  administrator  to  the  estate  in  the  sum  of  $390.31. 
This  report  was  confirmed  by  the  court  and  no  exceptions 
w^e  taken  thereto  or  to  the  action  of  the  court.  In  1878,  the 
defendant  filed  a  motion  asking  that  a  judgment  be  rendered 
against  said  Tracy,  And  appellants  Hobsman  and  Mortz,  who 
were  sureties  on  his  bond  as  administrator,  for  the  amount 
found  due  by  the  referee.  .  This  motion  was  sustained,  and 
judgment  accordingly  rendered.  Execution  was  issued  on 
this  judgment,  and  certain  real  estate  belonging  to  Tracy  was 
sold  tor  the  amount  of  the  judgment  and  costs,  and  a  certifi- 
cate of  sale  given  the  purchaser. 

In  April,  1879,  Tracy,  Hobsman  and  Mortz,  filed  what  is 
styled  a  petition  in  equity  and  answer  to  the  motion  aforesaid. 
The  relief  asked  was  that  the  judgment  be  set  aside,  the  sale 
of  the  real  estate  be  declared  void,  and  the  appellants  be  al- 
lowed to  introduce  evidence  showing  that  no  judgment  should 
be  rendered  against  them.  An  injunction  was  also  asked  and 
granted.  The  defendants  appeared  and  answered  the  plead- 
sngs  filed  by  appellants.  The  cause  came  on  for  a  hearing, 
and  the  court  ordered  that  the  judgment  be  set  aside  and  va- 
cated, and  the  cause  was  set  down  for  further  hearing.  No  ex- 
exceptions  were  taken  to  this  action  of  the  court.  Amend- 
ments to  the  pleadings  were  filed  by  the  appellants,  and  the  de- 
fendants filed  a  reply  in  which  they  asked  "that  the  proceedings 
heretofore  had  by  this  court  be  not  disturbed,  and  such  other 
and  further  relief  as  the  court  shall  deem  equitable.  Thereupon 
the  cause  came  on  for  hearing  before  the  court,  and  evidence 
was  introduced  by  both  pai-ties.  The  court  found  there  was 
a  certain  amount  due  from  Tracy  as  administrator,  and  judg- 
ment was  rendered  against  his  estate,  but  no  judgment  was 
rendered  against  the  appellants,  Hobsman  and  Mortz. 

The  judgment  recites  that  Tracy  was  dead  at  the  time  it 

was  rendered,  but  there  is  nothing  tending  to  show  when  he 

died,  or  that  his  administrator,  if  one  was  appointed,  was 

made  a  party  to  this  proceeding.     The  record   shows  that 
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Tracy,  Hobsman  and  Mortz  f4>pealed.  Sach  is  the  singular 
record  before  the  court,  and  the  case  has  been  argued  on  what 
counsel  seem  to  regard  its  merits.  We  are  at  some  loss  to 
know  what  disposition  must  be  made  of  it.  It  is  clear  to  our 
minds  that  the  question  argued  by  counsel  cannot  be  con- 
sidered and  determined,  because  the  proper  parties  are  not  be- 
fore us.  It  is  clear,  we  think,  the  Circuit  Court  had  the 
power  and  jurisdiction  to  make  the  reference,  and  that  the 
report  of  the  referee  when  confirmed  by  the  court,  in  the  ab- 
sence of  any  exceptions  thereto  or  appeal,  is  conclusive  as  to  the 
fact  that  Tracy  was  indebted  to  the  estate.  Whether  judgment 
was  properly  rendered  on  the  motion  is  immaterial,  because  it 
has  been  set  aside  and  no  right  can  be  claimed  thereunder. 
The  last  judgment  is  not  against  Hobsman  and  Mortz,  and, 
therefore,  there  is  nothing  from  which  they  can  appeal. 
Whether  the  judgment  against  Tracy  or  his  estate  is  void  be- 
cause the  administrator  of  his  estate  was  not  made  a  party, 
we  have  no  occasion  to  determine,  as  it  is  clear,  Tracy  being 
dead  cannot  appeal,  nor  can  the  right  of  his  estate  be  ad- 
judicated in  this  proceedings.     The  appeal  will  be 

Dismissed. 


Seaton  et  al  v.  Polk  County. 

1.  County:  liability  for  assistance  to  district  attorney:  power 
op  district  court  to  appoint  assistant.  The  District  Court  has  no 
inherent  or  statutory  power,  when  the  district  attorney  is  present,  to  ap- 
point another  attorney  to  assist  him  in  a  criminal  prosecation,  and  thereby 
to  bind  the  county  to  pay  for  such  assistance. 

Appeal  from  Polh  Circmt  Court. 

Friday,  Ootobee  20. 

Henry  Ked  was  indicted  in  Polk  county  and  charged  with 
the  crime  of  murder.  A  change  of  venue  was  taken  to  Jaa- 
per  county. 
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Beaton  ▼.  Polk  County. 

The  plaintiff,  Seaton,  appeared  as  attorney  for  the  State,  and 
brought  this  action  to  recover  for  his  services.  The  claim  was 
afterwards  assigned  to  one  Doran  who  intervened  in  the  ac- 
tion. 

Trial  to  the  court,  judgment  for  the  defendant,  and  plaint- 
iff appeals. 

SichTnon  and  Barclay^  for  appellants. 
Z.  G.  JScmiateTj  for  appellee. 

Seevers,  Ch.  J. — ^The  District  Court  of  Jasper  county 
made  and  caused  to  be  entered  of  record  the  following  order; 
"The  State  of  Iowa  )  rprial  continued.  Lee  R.  Seaton  ap- 
Henby  Red  et  al.         (      P^^^*^  ^V^^  prosecutor. 

"It  is  hereby  ordered  that  Lee  R.  Seaton,  Esq.,  on  the  appli- 
cation of  Ed.  Vf.  Stone,  District  Attorney,  is  appointed  to 
assist  said  District  Attorney  in  the  trial  of  said  causes.  This 
appointment  being  made  because  it  appears  to  the  court,  on 
the  representation  of  the  District  Attorney  in  open  court,  that 
said  Dist.  Attorney,  owning  to  the  other  duties  of  his  office 
at  this  term,  is  unable  to  try  the  cause  alone,  and  that  the  ap- 
pointment and  assistance  of  said  Seaton  is  necessary  to  the 
proper  and  reasonably  speedy  trial  of  this  cause,  said  Seaton 
to  be  allowed  reasonable  compensation  at  the  expense  of  Polk 
county.'' 

And  afterwards  an  order  was  entered  by  said  court  in  the 
following  words: 
"The  State  of  Iowa  ) 

Henby  Red  et  al.         ) 

"It  is  hereby  ordered  that  Lee  R.  Seaton,  Esq.,  be  paid  the 
sum  of  $100  for  assisting  the  District  Attorney  in  the  trial  of 
Henry  Itled,  under  an  order  of  January  28, 1879,  and  that  the 
same  be  paid  by  Polk  county,  Iowa.*' 

The  Circuit  Court  has  certified  certain  questions  as  to  which 
it  is  said  to  be  desirable  to  have  the  opinion  of  the  Supreme 
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Court.  The  only  question  so  certified,  which  it  is  deemed  ma- 
terial to  determine,  is  whether  the  court  had  the  power  to  make 
the  appointment  aforesaid,  and  thereby  impose  on  defendant  a 
liability  to  pay  for  the  services  rendered  under  the  appoint- 
ment. 

A  county  is  not  liable  for  services  performed  by  an  attorney 
at  the  instance  and  request  of  the  district  attorney.  Tatlock 
(&  Wilson  V.  Louisa  Coanty^  46  Iowa,  138;  Foster  <fe  Foster 
V.  The  County  of  Clinton,  51  Id.,  541. 

The  fact  that  the  district  attorney  requested  the  court  to 
appoint  Mr.  Seaton  to  assist  him,  cannot  make  the  county  lia- 
ble. Nor  can  the  united  action  of  the  court  and  district  at- 
torney have  such  effect,  unless  there  is  some  statate  which  so 
provides,  or  the  court  has  such  inherent  power  in  order  to 
prevent  a  failure  of  justice.  Where  the  district  attomefr 
was  temporarily  absent  from  a  term  of  court,  it  was  held  in 
WMte  V.  Polk  County,  17  Iowa,  413,  the  court  could  appoint 
an  attorney  to  appear  for  the  State,  and  that  the  county  was 
liable  to  pay  for  his  services.  No  such  case  is  before  us,  but 
the  court,  at  the  request  of  the  district  attorney,  made  the 
appointment  in  this  case. 

The  statute  provides  that  the  district  attorney  shall  appear 
for  the  State  in  the  courts  of  his  district,  but  that  the  board 
of  supervisors  may  employ  other  counsel  when  they  may  deem 
it  necessary.     Code,  §  205. 

We  think,  under  the  statute,  a  county  cannot  be  made  liable 
to  pay  for  additional  counsel  unless  the  board  of  supervisors 
has  determined  such  counsel  was  necessary. 

In  the  case  before  us  the  court  had  no  such  power,  because 
the  district  attorney  was  present,  and  his  competency  to  per- 
form the  duties  of  his  office  must  be  presumed  and  cannot  be 
doubted.  There  was  no  reason,  therefore,  to  call  into  action 
the  inherent  power  of  the  court  in  order  to  prevent  the  fistilure 
of  justice. 

Having  reached  this  conclusion,  the  remaining  questions 
need  not  be  answered. 

Affibmed. 
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50    (S9I 

BURKHAET  V-   BaLL.  -^__!12l 

59    6S29 

1.  Practioe  in  Supreme  Court:  abstbact  hot  denied  takbn  as         

TRUB.  When  the  appellee  files  an  additional  abstract,  which  is  not 
controverted  by  the  appellant,  such  additional  abstract  will  be  deemed 
correct^and  taken  as  trae,  unless  the  appellant  files  a  paper  expressly 
notifying  the  court  that  there  is  a  controversy  requiring  determination. 
But  this  rule  is  not  to  be  understood  as  applicable  to  a  case  where  the 
appellant's  abstract  states  that  it  is  an  abstract  of  all  the  evidence,  and 
appellee's  abstract  denies  the  truth  of  such  statement. 

Appeal  from  Jefferson  Circuit  Court, 
Feidat,  Octobeb  20. 

Action  at  law.   There  was  a  verdict  and  judgment  for  de- 
fendant; plaintiff  appeals. 

Wilson  cfe  Rutherford^  for  appellant 
Leggit  cfe  McKinny^  for  appellee. 

Beok,  J. — ^The  petition  alleges  that  plaintiff  purchased  of 
defendant  a  farm,  paying  therefor  $40  per  acre;  that  defend- 
ant represented  that  the  farm  contained  160  acres;  that 
plaintiff,  relying  upon  such  representations,  paid  defendant 
$6,400  for  the  farm,  and  that  defendant's  representations  as  to 
the  quantity  of  the  land  were  false  and  fraudulent;  the  farm 
contained  154  -^  acres  and  no  more,  which  was  well  known  to 
defendant.  The  petition  seeks  to  recover  $224,  being  the  value  . 
of  5-^  acres,  the  difference  in  the  quantity  of  land  as  repre- 
sented by  defendant,  and  the  quantity  the  farm  actually  con- 
tained. The  answer  of  defendant  denied  all  the  allegations 
of  the  petition.  The  plaintiff  filed  an  abstract  purporting  to 
contain  the  pleadings  in  the  case,  and  a  bill  of  exceptions 
showing  the  evidence  offered  and  admitted  at  the  trial,  the 
instruction  given  to  the  jury,  interrogatories  submitted  to  the 
jury  for  special  findings,  and  a  motion  for  a  new  trial,  and 
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the  rulings  thereon.  The  defendant  filed,  in  this  case,  an  ad- 
ditional abstract  as  provided  for  by  rule  twenty,  showing  that 
plaintiff's  abstract  is  ontrne,  and  that  in  fact  no  bill  of  excep- 
tions was  filed  preserving  and  certifying  the  evidence,  and 
other  proceedings  alleged  in  plaintiffs  abstract  to  be  set  out  in 
a  biU  of  exceptions,  and  that  no  snch  records  exist  in  the 
court  below  or  are  contained  in  the  transcript  filed  in  this 
court. 

The  plaintiff  does  not  deny  defendant's  additional  abstract. 
It  must  therefore  be  taken  as  true.  Unless  an  additional  or 
amended  abstract  be  denied,  we  will  regard  it  as  presenting 
the  record  correctly,  and  will  not  resort  to  the  transcript  to 
verify  its  correctness.  Kearney  v.  F&rgvson^  50  Iowa,  72; 
Lucas  V.  JoneSj  44  Iowa,  298. 

The  case  as  presented  by  the  additional  abstract  contains 
nothing  but  the  pleadings  filed  in  the  court  below.  The 
rulings  assailed  by  the  assignment  of  errors  are  not  before  us 
and  cannot  be  reviewed.  The  judgment  of  the  Circuit  Court 
must  be. 

Affibmed. 

on  beheabino. 

Adams,  J. — Where  the  additional  abstract  of  the  appellee 
merely  presents  additional  matter,  and  does  not  otherwise 
controvert  the  correctness  of  the  appellant's  abstract,  it  is  evi- 
dent that  we  should  be  justified  in  assuming  that  the  appel- 
lee's abstract  is  correct.  But  it  is  insisted  that,  where  it  seeks 
to  eliminate  something  from  the  appellant's  abstract,  it  is  not 
to  be  taken  as  correct  and  should  have  no  effect  except  to  send 
us  to  the  transcript  to  ascertain  what  the  true  record  is.  The 
argument  is,  that  the  appellee's  abstract  in  such  case  is  in  ef- 
fect a  mere  denial,  and  so  it  ought  to  be  considered  that  there 
is  an  issue,  and  there  being  such,  the  court  must  resort  to 
the  transcript. 

Kule  twenty,  under  which  the  appellee  is  allowed  to  file  an 
additional   abstract,  does  not  expressly  provide  what  force 
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shall  be  given  it  when  filed;  but  it  has  seemed  to  us  that  it 
should  not  primarily  be  regarded  as  raising  an  issue  to  be 
determined. 

Th^^  is  no  good  reason  in  any  case  why  the  appellant's 
abstract  should  not  be  a  fair  presentation  of  the  case.  If  it 
is  not  SQch  we  must  pesume  that  it  is  by  reason  of  oversight 
or  mistake.  If  the  appellee  files  an  additional  abstract  we 
must,  we  thinky  be  allowed  to  presume  in  the  outset  that  it 
is  to  correct  an  oversight  or  mistake.  Neither  party  has  any- 
thing to  gain  by  a  false  presentation  of  the  record,  because  it 
is  within  the  power  of  either  party  to  cause  the  true  record  to 
be  shown.  The  rule,  then,  should  be  construed  so  far  as  it  can 
properly  be  done,  to  facilitate  the  convenience  of  the  parties 
and  the  court. 

It  we  should  assume,  whenever  the  appellee  files  an  addi- 
tional abstract  which  has  the  effect  to  controvert  some  part 
of  the  appellant's  abstract,  that  an  issue  is  raised  to  be  deter- 
mined, we  should  often  put  ourselves  to  the  labor  of  calling 
lor  and  examining  the  transcript,  when  there  was  no  contro- 
versy in  fact.  We  have  thought,  therefore,  that  we  ought  to 
assume  that  the  appellee's  additional  abstract  is  correct,  and 
that  there  is  no  controversy  unless  the  appellant  files  a  paper 
expressly  notitying  us  that  there  is  a  controversy,  and  an  issue 
raised  for  our  determination.  If  the  appellant  denies  the  ap- 
pellee's abstract  we  should  deem  ourselves  thus  notified. 

We  do  not  wish  to  be  understood  as  holding  that  where 
the  appellant's  abstract  states  that  it  is  an  abstract  of  all  the 
evidence,  and  the  appellee's  abstract  denies  the  truth  of  such 
statement,  we  would  assume  that  the  statement  is  untrue. 

Upon  the  question  presented  in  the  case  at  bar  we  see  no 
reason  to  depart  from  the  rulings  heretofore  made.  The 
former  opinion  is  accordingly  adhered  to,  and  the  judgment  is 

Atfibmed. 
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Pattebson  v.  Jaok. 

1.  Appeal  to  Sapfeme  Ckmrt:  timb  of  PBRFsomro.    A  notice  of  ap- 

peal to  the  8apreme  Court,  filed  tix  months  and  ten  di^  after  the  date 
of  the  judgment  appealed  from»  is  too  late  onder  section  3173  of  the 
Code. 

2.  New  Trial:  motion  for:  when  made.    A  motion  for  a  new  trial,  ex- 

cept on  the  gronnd  of  newly  discoTered  eyidenoe,  cannot,  tinder  section 
2838  of  the  Code,  he  made  foor  montht  after  the  lenditiofi  of  the  judg- 
ment in  the  case. 

3.  :  NEWLY  DiscoTEBSD  BViDSNCE:  AFFIDAVIT.    When  a  motion 

for  a  new  trial  is  made  on  the  giound  of  newly  discovered  evidence,  it 
mast  be  supported  by  affidavit. 

4.  Appeal  to  the  Sapreme  Court:  from  motion  in  equitt  case: 

ERROBS  MU8T  BE  ASSIGNED.  When  an  appeal  is  taken  to  the  Supreme 
Court  in  an  equity  case  from  a  ruling  on  a  motion  or  demurrer,  eorors 
muBt  be  assigned. 

5. : :  INSUFFICIENT  ASSIGNMENT  OF  EBB0R8.     Where,  in  a 

motion  for  a  new  trial,  six  grounds  are  relied  on,  an  assignment  of  errors 
in  this  form:  '*The  court  erred  in  oyerraling  defendant's  motion  for  a 
new  trial,  and  to  modify  and  amend  the  decree,'*  is  not  snffictently  tpe- 

cific. 

Appeal  from  Jasper  Dietrich  Oonrt. 
Friday,  October   20. 

This  is  an  action  in  equity  to  recover  of  the  defendants, 
Julia  A.  and  A.  J.  Jack,  damages  for  an  alleged  failure  to 
complete  according  to  contract  a  certain  building  in  the  citjr 
of  Des  Moines.  The  court  adjudged  that  the  plaintiff  recover 
of  the  defendant,  Julia  A.  Jack,  four  hundred  and  sixty-two 
dollars.  The  defendant,  Julia  A.  Jack,  appeals.  The  fiicts 
are  stated  in  the  opinion. 

Wiiulow  (&  WUsoUy  for  appellant; 

ff.  8.  WilcoXj  for  appellee. 

Day,  J. — The  judgment  was  entered  in  this  case  on  the 
20th  day  of  September,  1881.     On  the  11th  day  of  January, 
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1882,  the  defendants  filed  a  motion  as  follows:  <^Oome  now 
the  defendants  and  move  the  court  for  a  new  trial  and  exami- 
nation of  the  issues  in  this  cause  for  the  following  causes  af- 
fecting the  substantial  rights  of  the  defendamt,  to*wit: 

"1.  Irregularity  in  the  proceedings  of  the  prevailing  party 
by  which  the  defendant  was  prevented  from  having  a  fair 
trial. 

^'2.     Misconduct  of  the  prevailing  party  and  his  attorney. 

"3.  Accidents  which  ordinary  prudence  could  not  have 
guarded  against. 

"4.     Error  in  the  assessment  of  the  amount  of  recovery. 

<^5.  That  the  decision  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law. 

"6.     Newly  discovered  evidence." 

This  motion  was  overruled  on  the  22d  day  of  February, 
1882.  On  the  30th  day  of  March,  1882,  the  defendant,  Julia 
A.  Jack,  caused  to  be  served  a  notice  that  she  ^^has  appealed 
from  the  judgment  of  the  District  Oourt  in  the  above  entitled 
cause." 

I.  Section  3173  of  the  Code  provides:  "Appeals  from  the 
District  and  Circuit  Courts  may  be  taken  to  the  Supreme 
Court  at  any  time  within  six  months  from  the  rendition  of 
the  judgment  or  order  appealed  from,  and  not  afterwards.^' 
From  the  20th  day  of  September,  1881,  when  the  decree  in  this 
case  was  filed  in  the  court  below,  to  the  30 th  day  of  March,  1882, 
when  the  notice  of  appeal  was  served,  is  six  months  and  ten 
days.  The  appeal  was  not  taken  in  time  to  have  a  review  of 
any  of  the  proceedings  which  culminated  in  the  decree.  No 
trial  de  novo  can  be  had  upon  this  appeal.  See  Cohol  v.  Al- 
len, 37  Iowa,  449. 

II.  If  the  appeal  be  regarded  as  from  the  order  of  the 
court  refusing  to  grant  a  new  trial,  the  order  of  the  court  be- 
low must  be  affirmed  for  the  following  reasons: 

First.  The  motion  was  not  made  until  nearly  four  months 
after  the  judgment  was  rendered.  It  was  therefore  too  late 
to  be  considered  for  any  cause  except  the  last     Code,  §  2838 ; 
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Boardman  v.  Beokwithy  18  Iowa,  292 ;  Clinton  Ifational 
Bank  v.  GraveSy  48  Id.,  228. 

Second.  Ab  to  the  la&t  ground,  newly  discovered  evidence, 
it  is  altogether  unsupported  by  aflSdavit  or  otherwise. 

Third.  When  an  appeal  is  taken  in  an  equity  case  from  a 
ruling  upon  a  motion  or  demurrer,  errors  must  be  assigned. 
Powers  V.  The  County  of  O^Brieny  54  Iowa,  601.  All  of  the 
errors  assigned  relate  to  matters  inhering  in  the  original  judg- 
ment, except  the  last  which  is  as  follows: 

*'The  court  erred  in  overruling  defendant's  motion  for  a  new 
trial,  and  to  modify  and  amend  the  decree."  In  the  motion 
for  a  new  trial,  six  distinct  grounds  are  relied  upon.  This  as- 
signment of  error  is  not  suflficiently  specific  See  Code,  §  3207. 
The  appeal,  in  so  far  as  it  is  regarded  as  an  appeal  from  the 
principal  judgment,  is  dismissed.  The  order  of  the  court  over- 
ruUing  the  motion  for  a  new  trial  is 

Affibmsd. 


Ball,  by  next  friend,  v.  Millee. 

1.  Infant:  ▲ction  bt  next  friend:  dismissal  by  court.  Where  an 
infant  brought  an  action  by  his  next  friend,  and  the  court  dismissed  the 
action  upon  the  finding  of  record  that  "said  action  is  not  being  prose- 
cuted for  the  benefit  of  said  minor,  and  that  the  farther  prosecution  of 
said  action  is  not  for  the  best  interest  of  said  minor/*  held  that  the 
dismissal  was  warranted  by  section  2565  of  the  Code,  and  that,  in  the 
absence  of  a  showing  to  the  contrary,  the  findings  of  the  court  must  be 
presumed  to  haye  been  made  upon  sufficient  evidence. 

Appeal  from  Guthrie  Circuit  Court. 

Fbiday,  Octobeb20. 

Action  to  recover  for  the  negligence  and  want  of  skill  of 
defendants  who  are  surgeons,  in  treating  a  broken  arm  of  the 
infant  plaintiff.  After  answer  of  defendants  denying  the  al- 
legations of  the  petition,  the  court  dismissed  the  action  upon 
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Ball,  by  next  friena,  t.  Miller. 

a  stipulation  signed  by  the  next  friend,  who  prosecuted  the 
suit  for  the  infant.     The  plaintiff  appeals. 

H.  E.  Long^  for  appellant. 

A.  Hill  and  Charles  8.  Fogg^  for  appellee. 

Beck,  J. — I.  The  next  friend  of  the  plaintiff  filed  in  the 
court  a  paper  reciting  that  he  was  satisfied  no  recovery  could 
be  had  in  the  case,  and  that  there  was  no  valid  cause  of  action, 
and  that  it  was  for  the  best  interest  of  the  plaintiff  to  dis- 
miss the  action.  The  paper  shows  the  receipt  of  $50,  paid 
in  consideration  of  the  dismissal  of  the  case  and  in  payment 
of  all  claims  set  up  in  the  petition,  and  directs  the  case  to  be 
dismissed.  The  case  coming  on  for  hearing  upon  this  paper, 
the  court  entered  an  order  dismissing  the  action  upon  a  find- 
ing, entered  of  record  with  the  order,  that  <<said  action  is 
not  being  prosecuted  for  the  benefit  of  the  said  minor,  and 
that  the  further  prosecution  of  the  action  is  not  for  the  best 
interest  of  the  minor." 

Code,  §  2565  provides  that  "the  action  of  a  minor  must 
be  brought  by  his  guardian  or  next  friend;  but  the  court  has 
power  to  dismiss  it,  if  it  is  not  for  the  benefit  of  the  minor." 

Under  this  provision  the  court  was  authorized  to  dismiss 
the  action  upon  the  finding  above  set  out.  The  correctness 
of  the  finding  cannot  be  questioned  in  this  court,  as  the  record 
does  not  disclose  the  evidence  upon  which  it  was  made.  We 
will  presume  that  it  was  supported  by  the  facts  before  the 
court.     The  judgment  of  the  Circuit  Court  must  be 

Affibmed. 
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State  v.  Egan. 

1.  Evidence:  impeaching  witness  for  bad  moral  character:  btat* 
UTE  construed.  In  seetion  8649  of  the  Code,  which  pTorides  that  *Hhe 
general  moral  character  of  a  witness  may  be  proved  for  the  purixme  of 
testing  his  credibility/*  the  word  *  ^character' ^  means  reputation;  and 
t^timony  offered  which  did  not  relate  to  the  reputation  of  the  witness 
as  to  moral  character,  but  was  intended  to  show  his  moral  character  as 
known  to  the  witness,  independent  of  reputation,  was  held  properly  ex- 
cluded. 

Appeal  frorrh  Polk  District  CovH. 
Friday,  October  20. 

Defendant  was  convicted  of  keeping  a  gambling  house, 
and  now  appeals  to  this  court. 

SicJcmon  cfe  Barclay ^  for  appellant 

Smith  MoPher^on^  Attomey-generaly  for  the  State. 

Beck,  J. — I.  A  witness  testified  upon  the  trial  on  behalf 
of  the  State,  and  defendant  sought  to  impeach  the  evidence 
by  proof  tending  to  show  that  he  was  a  man  of  bad  morals. 
The  testimony  ofiered  did  not  relate  to  the  reputation  of  the 
witness  as  to  moral  character,  but  was  intended  to  show  his 
character  as  known  to  the  witness  independent  of  reputation. 
The  evidence  was  excluded,  and  the  court  below  held  that  the 
impeaching  testimony  must  be  confined  to  the  general  r^u- 
tation  of  the  witness  as  to  morals.  The  ruling  was  correct. 
If  a  witness  could  be  impeached  by  proof  of  his  moral  quali- 
ties as  known  to  the  witness  called  to  discredit  him,  it  would 
involve  endless  inquiry  into  the  truth  of  the  matter  upon 
which  the  opinion  of  his  moral  qualities  is  founded,  and  would 
demand  issues  to  be  tried  touching  the  life,  practices  and 
dealings  of  the  witness;  for,  surely,  a  witness  could  not  be  as- 
sailed in  this  way  without  an  opportunity  to  vindicate  him- 
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self.  For  this,  and  other  reasons,  the  law  has  always  con- 
fined impeaching  evidence  to  the  reputation  of  the  witness 
whose  testimony  is  brought  in  question. 

II.  Cotmcil  for  appellant  rely  upon  Code,  §  8649,  which 
provides  that  "the  general  moral  character  of  a  witness  may 
be  proved  for  the  purpose  of  testing  his  credibility.^  The 
word  "character"  as  used  means  reputation  according  to  one 
of  the  definitions  of  the  word.  The  general  reputation  may, 
therefore,  be  shown  under  this  section. 

The  object  of  the  provision  was  to  change  the  common  law 
rule  restricting  impeaching  evidence  to  proof  of  reputation 
for  want  of  truth  and  veracity.  Carter  v.  Ga^enaugh^  1 
G.  Greene,  171.  Under  that  rule,  the  general  reputation  as 
to  morals,  the  moral  character  of  a  witness,  could  not  be 
shown ;  the  section  quoted  permits  the  general  moral  char- 
acter to  be  made  the  subject  of  inquiry.  Under  the  old  law 
a  witness  could  be  impeached  only  by  showing  a  reputation 
for  want  of  truth ;  under  this  statute  he  may  be  impeached 
on  the  ground  of  bad  moral  character — ^reputation. 

III.  No  other  question  is  discussed  by  counsel.  "We 
have  considered  the  whole  record  of  the  case  and  find  no 
ground  for  disturbing  the  judgment  of  the  District  Court. 
The  evidence  suflBciently  supports  the  verdict  of  the  jury. 

Affirmed. 
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Kimball  v.  WiLSOif. 


1.  Hpmestead:  abandonhent  oir:  facts  coKsriTirrnro.     Where  a 
488  person  had  a  homesfcead  in  the  eoontiy,  bat  left  the  same  und,  with  his 

family,  moved  to  town  to  engage  in  the  practice  of  law,  intending  to  re- 
side permanently  in  town  if  he  succeeded  in  his  practice,  otherwise  to 
return  to  his  cotintry  home,  held  that  these  facts  showed  an  intention  to 
abandon  the  homestead,  qualified  only  by  a  conting^cy  which  the  owner 
intended  to  avoid,  and  that  the  removal  from  the  homestead,  with  sndi 
an  intention  constituted  an  abandonment  in  the  contemplation  of  the 
law. 

2.  Praotioe  in  Sapreme  Ooort:  defeotitb  abstract  of  bvtdbncb: 

PBB8T7MPT10N  IN  FATOB  OF  TRIAL  COURT.  Defendant  insisted  that 
plaintifiTs  claim  to  the  land  in  question  was  defeated  by  the  retoin  or 
a  certain  execution  which  the  abstract  says  was  introduced  in  evidonoe, 
but  which  does  not  appear  in  the  abstract  of  evidence  before  this  court 
Said  execution  and  return,  however,  defendant  says,  appear  in  the  ab- 
stract as  an  exhibit  to  his  answer.  Held  that  the  exhibit  to  the  answer, 
though  not  denied  by  plaintiff,  could  not  be  accepted  as  evidence,  and 
that,  it  not  appearing  to  this  court  what  is  contained  in  the  return  re- 
ferred to,  it  must  be  presumed  that  it  contained  nothing  inconsistent 
with  the  judgment  rendered  by  the  trial  court. 

Appeal  from  Wa/rren  Circicit  Court. 

Friday,  October  20. 

Action  to  quiet  title  to  part  of  the  NW.  J  of  the  SW. 
J  of  section  26,  township  74,  range  26',  west.  The  plain- 
tifi  avers  that  he  is  the  owner  of  the  same  by  virtue  of  an 
execution  sale  and  sheriff's  deed.  The  defendant,  W.  M. 
Wilson,  avers  that  he  is  the  owner  by  purchase  and  convey- 
ance from  one  N.  E.  Wilson.  There  was  a  decree  for  the 
plaintiff.     The  defendant  appeals. 

Todhmrvter  <&  JSartman  and  W.  M.  WiUon^  for  appellant* 

H.  W.  Maxwell  and  A.  Z.  Kimballj  for  appellee. 

Adams,  J. — Both  parties  claim  through  N.  E.  Wilson. 
The  execution  sale  to  the  plaintiff  was  made  upon  a  judgment 
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against  N.  E.  Wilson,  rendered  by  a  justice  of  the  peace,  but 
a  transcript  of  which  was  filed  in  the  Circuit  Court  before  the 
debtor  sold  and  conveyed  the  land  to  the  defendant.  It  fol- 
lows that  the  plaintiff's  title  must  prevail,  unless  the  fact  is  as 
the  defendant  claims,  that  the  premises  at  the  time  of  the  execu- 
tion sale  were  exempt  from  execution.  It  is  undisputed  that, 
from  a  time  prior  to  the  rendition  of  the  judgment  until  after 
the  executon  sale,  the  premises  constituted  the  execution  debt- 
or's homestead.  The  plaintiff  insists,  however,  that  the  prem- 
ises were  not  exempt  for  the  reason  that  the  debt  upon 
which  the  execution  sale  was  made  was  contracted  prior  to  the 
time  when  the  homestead  character  attached.  The  fact  appears 
to  be  that  the  debt  was  for  a  part  of  the  purchase  money. 
The  plaintiff's  position,  then,  must  be  sustained,  unless  there 
was  a  partial  exemption  by  reason  of  the  fact  that  the  premises 
were  purchased  in  part  with  the  proceeds  of  a  former  home- 
stead. The  defendant  contends  that  they  were.  We  come 
then  to  the  determination  of  this  question  of  fact.  It  is 
1.  HoMs-  shown  clearly  enough  that  the  premises  were  pur- 
donraent  of :    chased  in  part  with  the  proceeds  of  a  farm  of  forty 

facts  constl-  ^  ,\  ^.  ,  .  ,, 

tuiing.  acres,  which  was  at  one  time  the  execution  debt- 

or's homestead,  and  was  such  at  the  time  of  its  sale,  unless 
at  that  time  it  had  been  abandoned  as  a  homestead.  The 
farm  is  in  Warren  county,  and  was  occupied  by  the  debtor 
and  his  family  until  May,  1873,  when  he  and  his  family 
moved  to  Indianola,  the  county  seat  of  Warren  county, 
where  he  entered  upon  the  practice  of  law.  The  sale  of  the 
farm  was  effected  about  a  month  later.  The  removal  consti- 
tuted an  abandonment  unless  it  was  designed  to  be  temporary. 
As  to  what  the  design  was,  we  have  the  testimony  of  the  debtor 
himself.  He  says:  "  I  came  to  town  to  follow  my  profession 
as  a  lawyer,  and  made  an  engagement  with  H.  McNeil.  I  do 
not  think  that  I  arrived  at  any  conclusion  as  to  whether  I 
would  return  to  the  farm  or  not.  I  intended  to  go  back  to 
the  farm  if  I  could  not  make  a  living  here."  From  this  it  is 
abundantly  evident  that  his  purpose  was  to  reside  in  town 
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and  pursue  his  profession  permanently  if  he  was  able  to 
make  a  living  by  it.  We  find  then,  an  intention  to  abandon 
qualified  by  a  contingency.  But  the  contingency  was  one 
which  the  debtor  intended  to*  avoid.  The  removal  with  such 
intention,  we  think,  constituted  an  abandonment 

The  new  homestead,  then,  being  liable  for  the  plaintiffs  debt, 
the  judgment  thereon  became  a  lien  from  the  time  the  tran- 
script was  filed  in  the  Circuit  Court.  Hale  v.  Heaslipy  16 
Iowa,  451;  BiUa  v.  Mason^  42  Iowa,  830;  Phelpn  v.  Finn^ 
45  Iowa,  447.  The  defendant  took  his  conveyance  after  such 
lien  attached.  He  took  it  then  subject  to  a  lien.  He  could 
protect  himself  only  by  redeeming.  But  his  right  to  redeem 
expired  in  a  year  from  the  time  of  the  execution  sale.  The 
plaintiffs  title  then  became  absolute. 

One  question  remains  to  be  considered.     The  defendant 

contends  that  there  is  a  defect  in  the  plaintiffs  proof.     He 

says  that  the  sherift's  return  upon  execution  shows 
2.  Pbaoticb        "^  _       -  ,      ,   .       ,      r^T^   -r     ^        .       ^      . 
in  supreme      a  Sale  of  land  m   the  SE.  +  of  section  25,  m. 

court:  4efec-  •  ' 

if^fJtSiS^.*    Stead  of  in  the  SW.  i,   in  which   is   the   land 

oievlaence:  4' 

K^vo!?of°^  in  question.  To  this  we  have  to  say  that  we  are 
trifti  court,  unable  to  discover  from  the  evidence  what  the  re- 
turn shows.  The  abstract  does  not  purport  to  contain  a  copy 
of  the  return  as  introduced  in  evidence.  It  contains  a  mere 
statement  that  there  was  introduced  in  evidence,  ^'Execution 
and  return,  Exhibit  C,  being  execution  on  judgment  of  JBiU- 
iard  v.  N.  E.  WiUon?^  Now  it  may  be  that  the  return  shows 
what  the  defendant  claims  it  does,  but  we  cg-e  not  allowed  to 
take  his  statement  for  it.  We  must  presume  that  it  sustained 
the  decision. 

In  this  connection  we  ought,  perhaps,  to  say  that  we  find  in 
the  abstract  what  purports  to  be  a  copy  of  the  return  show- 
ing what  the  defendant  claims  it  does.  But  this  appears  to 
be  a  mere  copy  attached  to  an  amendment  to  the  defendant's 
answer.     Such  copy  is  not  evidence. 

It  is  true  that  the  return  fails  to  show  a  sale  of  the  land 
in  dispute,  and  in  support  of  the  averment  sets  out  what  the 
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defendant  claims  is  a  copy  of  the  return,  and  the  amendment 
does  not  appear  to  be  replied  to.  We  do  not  think,  however, 
that  the  averment  can  be  considered  as  admitted.  The  plain- 
tiff, had  averred  in  his  petition  that  the  land  in  question  was 
sold  to  him  upon  execution.  This  was  suflScient  without  de- 
nying that  it  was  not  sold.  The  defendant  should  simply 
have  taken  issue  upon  the  plaintiff's  averment.  He  could 
not,  by  an  averment  as  to  what  the  return  shows  and  what  it 
does  not  show,  make  a  reply  necessary.  In  our  opinion,  the 
decree  of  the  Circuit  Court  must  be 

Affirmed. 


Brown  v.  Davis,  Sheriff,  et  al.  59  wl 

'  '  109     491 

1.  Jurisdiction:  justice's  court:  consent  of  parties.    Where  the  ei27_604' 

makers  of  a  note  for  more  than  9100  consented  by  writing  in  the  body  Ao    64i! 

of  the  note  that  judgment  might  be  taken  thereon  before  any  justice  of  ** 

the  peace  in  Dallas  county,  held  that,  although  the  note  was  payable  in         i^    ^ 
Polk  county,  yet,  as  a  justice  of  the  peace  could  have  jurisdiction  only  ^ 

by  consent,  and  as  the  consent  was  limited  to  justices  of  the  peace  in 
Dallas  county,  a  judgment  rendered  on  the  note  by  a  justice  of  the 
peace  of  Polk  county  was  void  for  want  of  jurisdiction,  and  that  execu- 
tion thereon  was  properly  enjoined. 

2.  :  :  presumption  in  favor  op.    While  it  maybe  conceded 

that,  nnder  section  3669  of  the  Code,  a  decision  of  a  jnstice  of  the  peace 
that  he  has  jurisdiction  is  presumed  to  be  right  till  the  contrary  is  shown, 
yet  when,  as  in  this  case,  it  appears  on  the  face  of  the  record  that  he 
had  not  jurisdiction,  the  presumption  is  rebutted. 

Appeal  from  Polk  Circuit  Court 

Saturday,  October  21. 

The  plaintiff  prays  a  writ  of  injunction  to  restrain  the 
enforcement  of  a  judgment,  rendered  by  C.  H.  Turner,  a  jus- 
tice of  the  peace  of  Des  Moines  township,  Polk  county,  for 
three  hundred  dollars  and  costs,  upon  a  note  purporting  to  be 
executed  by  the  plaintiff  and  J.  M.  Link,  Hampton  Ilorton 
Vol.  LIX— 41 
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and  L.  F.  Nioholls,  a  transcript  of  which  judgment  was  filed 
in  the  office  of  the  clerk  of  the  Circuit  Court  of  said  county. 
The  petition  alleges  that  at  the  time  of  the  rendition  of  said 
judgment  all  the  defendants  therein  resided  in  the  counties 
of  Dallas  and  Madison,  and  that  the  justice  who  entered 
said  judgment  had  no  jurisdiction  in  the  premises.  A  copy 
of  the  note  upon  which  the  judgment  was  entered  is  attached 
to  and  made  a  part  of  the  petition.  Upon  the  presentation 
of  the  petition  to  the  court  a  temporary  injunction  was 
granted. 

Afterward  the  defendants  demurred  to  the  petition,  and 
moved  tl^e  court  to  dissolve  the  temporary  injunction. 
The  demurrer  and  motion  were  overruled,  and,  the  defend- 
ants refusing  to  further  plead,  the  injunction  was  made  per- 
petual.    The  defendants  appeal. 

Macy  (&  Sweeny  J  for  the  appellant. 
John  Leonard,  for  the  appellee. 

Day,  J. — The  note  upon  which  the  judgment  in  question 
was  recovered,  omitting  the  signatures,  is  as  follows: 
"  No.  14972.    $225.     Dated,  Des  Moinijs,  Auguot  8, 18Y7. 

"On  or  before  the  first  day  of  December,  1879,  tor 
value  received,  we  or  either  of  us,  of  Do  Soto  postofflce, 
county  of  Dallas,  State  of  Iowa,  promise  to  pay  to  the  Ault- 
man  &  Taylor  Company  or  order,  two  hundred  and  twenty- 
five  dollars,  payable  and  negotiable  without  offset  at  the  office 
of  Elliot  &  Randall,  with  interest  at  ten  per  cent  per  annum 
until  paid;  and  if  the  whole  or  any  part  remains  at  maturity, 
ten  per  cent  attorney's  fee  to  be  due  as  soon  as  placed  in  at- 
torney's hands  for  collection,  and  we  consent  that  the  same 
shall  be  entered  up  as  part  of  the  judgment:  without  relief 
from  the  appraisement,  stay  or  exemption  laws.  "We  also 
expressly  covenant  and  agree  that  the  title  to  the  Aultman 
&  Taylor  machine,  for  which  this  note  is  given,  shall  remain 
in  the  Aultman  &  Taylor  company   nntil  the  note  is   fully 
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paid.  The  drawer  and  indorsers  severally  waive  presentment 
for  payment,  protest  and  notice  of  protest  and  non-payment 
of  this  note.  We  also  consent  that  jndgment  may  be  taken 
upon  this  note  before  any  justice  of  the  peace  in  said  county. 

If  this  note  is  paid  in  foil  when   due  a  discount  of 
dollars  is  to  be  made  from  the  amount  then  due. 

Dealers'  names:  Elliot  and  Randall. 

Dealers'  postofSce:  Des  Moines." 

The  note  sued  upon,  it  may  be  conceded,  is  payable  at  Des 
Moines,  thus  conferring  upon  a  justice  of  the  peace  in  the 
township  in  which  Des  Moines  is  situated,  territorial  juris- 
diction in  a  suit  brought  upon  the  note.  Code,  §3513. 
Klmgel  v.  Palmer,  42  Iowa,  166.  No  justice  of  the  peace 
anywhere,  however,  could  have  jurisdiction  over  the  amount 
due  upon  the  note  in  controversy,  unless  by  consent  of  par- 
ties. Code,  §  3508.  As  the  makers  of  the  note  could  have 
declined  to  consent  that  any  justice  of  the  peace  should  have 
jurisdiction  over  the  amount  of  the  note,  it  follows  that  they 
might  limit  this  assent  to  a  particular  justice  or  to  a  par- 
ticular class  of  justices.  No  justice  of  the  peace  of  Polk 
county,  without  the  consent  of  the  makers  of  the  note  in 
question,  could  have  jurisdiction  of  an  action  brought  to  re- 
cover the  amount.  K,  then.  Turner  had  jurisdiction  to  ren- 
der the  judgment  in  question,  it  can  be  predicated  upon  no 
other  ground  than  that  the  makers  of  the  note  agreed  that  a 
justice  of  the  peace  of  Polk  county  should  have  jurisdiction. 

The  portion  of  this  note  material  to  this  controversy  is  as 
follows:  "We,  or  either  of  us,  of  De  Soto  postoffice,  county 
of  Dallas,  State  of  Iowa,  promise  to  pay  to  the  Aultman  & 
Taylor  Companv,  or  order,  two  hundred  and  twenty-five  dol- 
lars. *  *  *  'W'e  also  consent  that  judgment  may  be 
taken  upon  this  note  before  any  justice  of  the  peace  in  said 
county. "  No  county  is  named  in  the  note  but  the  county  of 
Dallas. 

The  consent  that  judgment  may  be  taken  before  any  jus- 
tice of  the  peace  of  said  county  can  have  no  other  meaning 
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than  that  jadgment  may  be  taken  before  any  justice  of  the 
peace  of  Dallas  county.  This  clearly  conlers  no  jurisdiction 
upon  a  justice  of  the  peace  of  Polk  county.  Appellant 
insists  that  the  jud^nient  of  the  justice  finds  that  consent 
was  given  to  the  extent  of  three  hundred  dollars,  and  that 
the  plaintiff  could  avail  himself  of  an  error  in  the  finding 
only  by  appeaL  The  justice's  judgment  simply  recites  that 
"  plaintiff  filed  for  suit  a  promissory  note  executed  by  defend- 
ants for  two  hundred  and  twenty-five  dollars,  with  interest 
and  attorney's  fees,  and  giving  justice  of  the  peace  jurisdic- 
tion to  extent  of  three  hundred  dollars."  It  is  thus  apparent 
that  the  consent  relied  upon  in  the  judgment  is  only  that  con- 
tained in  the  note  which  was  sued  upon.  Appellant  relies 
upon  section  3669  of  the  Code,  which  provides  that  "The 
future  proceedings  of  all  officers  and  of  all  courts  of  limited 
and  inferior  jurisdiction,  within  this  State,  shall  like  those 
of  a  general  and  superior  jurisdiction  be  presumed  regular, 
except  in  regard  to  matters  required  to  be  entered  of  record, 
and  except  where  otherwise  expressly  declared." 

Under  this  section,  however,  a  court  of  inferior  jurisdic- 
tion cannot  acquire  jurisdiction  over  a  subject  matter,  by 
simply  declaring  that  it  has  such  jurisdiction.  In  Purslyv, 
Hayes^  22  Iowa,  11  (33),  it  is  said:  "If  jurisdiction  has  once 
attached,  then  the  presumption  obtains  in  favor  of  all  the 
subsequentproceedings,  and  mere  irregularities  or  defects  will 
not  avail  collaterally.  *  *  *  The  right  to  decide  is  one 
thing  and  the  decision  itself  is  quite  another.  For  the  right 
to  decide  arises  only  when  there  is  jurisdiction,  and,  unless  it 
exists,  no  right  can  follow  from  it."  It  may  be  conceded  that, 
under  section  8669  of  the  Oode,  a  decision  of  a  justice  of  the 
peace  that  he  has  jurisdiction  is  presumed  to  be  right  until 
the  contrary  is  shown.  Church  v.  Crosamany  49  Iowa,  444 
(449).  But  in  this  case  the  justice  based  his  decision  upon 
the  consent  given  in  the  note,  which,  as  we  have  seen,  did  not 
confer  jurisdiction  upon  him.  The  presumption  in  favor  of 
the    justice's    jurisdiction  is   therefore  rebutted.     A  judg- 
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ment  of  a  justice  in  an  action  in  which  the  amount  claimed 
exceeds  one  hundred  dollars  is  a  nullity.  Galley  v.  County 
of  Tama^  40  Iowa,  49. 

It  appears  upon  the  face  of  the  judgment  in  question,  in 
connection  with  the  note  upon  which  the  judgment  was  ren- 
dered, that  the  justice,  without  the  assent  of  the  maker  of  the 
note,  rendered  judgment  for  three  hundred  dollars  and  costs. 
Under  the  authorities  above  cited,  we  think  this  judgment 
must  be  treated  as  a  nullity.  The  demurrer  to  the  petition 
and  motion  to  dissolve  the  temporary  injunction  were  prop- 
erly overruled. 

Affirmed. 
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Smith  v.  Marland. 

1.  Promissory  Note;  uncertainty  as  to  amount:  kegotiabilitt. 
The  note  in  qnesfcion  was  given  for  a  com  crasher,  and  contained  a  pro- 
vision that  the  "payee  or  his  indorsee  has  full  power  to  declare  this  note  '  ^  «45, 
due  and  take  full  possession  of  said  property  at  any  time  they  may 
deem  themselves  insecure,  even  before  the  maturity  of  this  note,  and 
sell  the  same  where  this  note  is  payable,  on  five  days  notice  in  writing:'' 
held  that  this  provision  rendered  uncertain  the  amount  which  might  be 
recovered  on  the  note,  and  that  the  note  was,  therefore,  not  a  negotia- 
ble note,  and  that  a  defense  which  would  have  been  good  as  against  the 
original  payee  was  good  against  his  indorsee. 

Appeal  from  Polk  Circuit  Court. 
Saturday,  October  21. 

The  plaintiff  brings  this  action  as  indorsee  of  an  instru- 
ment in  writing  purporting  to  be  signed  by  the  defendant,  as 
follows: 
"$179.00.  Des  Moines,  Iowa,  Nov.  15, 1879. 

"On  or  before  the  15th  day  of  November,  1879,  for  value 
received  in  corn  grinder  and  crusher,  I,  the  subscriber,  of 
Beaver  township,  Polk  county,  Iowa,  promise  to  pay  to  the 
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order  of  H.  Holden  or  bearer,  $170,  at  Des  Moines,  Iowa,  with 
ten  per  cent  interest  per  annum  from  date,  until  paid,  to- 
gether with  reasonable  attorney's  or  collector's  fees,  if  col- 
lected by  suit  or  otherwise  after  due.  And  it  is  agreed,  if 
suit  is  instituted  on  this  note,  that  any  justice  of  the  peace 
shall  have  jurisdiction  to  the  amount  of  $300. 

"I  own  160  acres  of^  land  in  my  own  name  in  33  section, 
Beaver  township,  in  the  county  of  Polk,  State  of  Iowa,  which 
is  worth  at  a  fair  value  $3,200.  It  is  not  incumbered  by 
mortgage  or  otherwise,  except  to  the  amount  of  $500,  and 
the  title  is  perfect  in  me  in,  every  respect.  I  have  stock  and 
personal  property  to  the  amount  of  $600,  unincumbered. 

"This  statement  is  made  and  signed  by  me  for  the  purpose 
of  obtaining  the  property  for  which  this  note  is  given.  The 
express  condition  of  the  sale  and  purchase  of  the  personal 
property  for  which  this  note  is  given  is  such  that  the  title, 
ownership,  or  right  of  possession  does  not  pass  from  the  payee 
of  this  note  or  his  indorsee  until  this  note,  with  interest  and 
coats,  is  paid  in  full,  and  the  said  payee  or  his  indorsee  has 
full  power  to  declare  this  note  due  and  take  full  possession  of 
said  property  at  any  time  they  may  deem  themselves  insecure, 
even  before  the  maturity  of  this  note,  and  sell  the  same  when 
this  note  is  payable,  on  live  days  notice  in  writing;  makers 
and  indorsers  of  this  note  waive  protest,  notice  of  protest 
and  non-payment  of  this  note." 

The  defendant  filed  an  answer,  the  second  count  of  which 
is  as  follows:  "That  at  or  about  the  time  the  instrument  sued 
upon  purports  to  be  executed,  to- wit:  November  15th,  1879, 
the  H.  Holden  mentioned  and  described  in  the  petition  oflfered 
r.nd  endeavored  to  sell  to  defendant  a  machine,  known  as  a 
corn  grinder  and  crusher,  such  as  is  described  in  the  petition, 
at  and  for  the  price  of  $70.  The  defendant  declined  and  re- 
fused to  buy  or  agree  to  buy  said  machine,  and  did  not  buy 
the  same.  That  on  the  next  day  said  Holden,  for  the  pur- 
pose and  with  the  intent  to  cheat,  wrong  and  defraud  defend- 
ant in  the  manner  herein  stated,  again  came  to  the  farm  of 
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defendant,  in  Beaver  township,  Polk  county,  Iowa,  bringing 
with  him  a  machine  such  as  is  above  described.  That  said 
Holden  represented  to  defendant  that  lie  was  agent  for  the  sale 
of  said  machines;  that  he  wanted  permission  to  leave  said 
machine  on  the  premises  of  defendant  for  the  purpose  of  ex- 
hibiting it,  and  effecting  sales  to  other  neighbors  of  defend- 
ant; that,  relying  upon  the  truth  of  said  statements,  and 
not  suspecting  any  trick  or  design  to  defraud,  defendant 
granted  such  permission.  That,  therefore,  said  Holden,  in 
pursuance  of  his  scheme  and  purpose  to  defraud,  requested 
defendant  to  give  him  a  receipt  in  writing,  showing  that  said 
machine  still  belonged  to  said  Holden,  and  that  he  was  enti- 
tled to  take  it  away  whenever  he  called  for  it,  and  thereupon 
the  said  Holden  exhibited  to  defendant  a  paper  or  writing, 
stating  and  representing,  falsely  as  defendant  now  believes 
and  charges,  the  same  to  be  a  receipt,  as  above  described,  and 
requesting  defendant  to  sign  the  same.  The  defendant  re- 
fused to  sign  and  did  not  sign  the  same,  and  offered  as  one 
reason  therefor  that  he  could  not  write.  That  thereupon  said 
Holden  requested  defendant  to  try  if  he  could  not  write,  and 
stating  that  he  would  teach  him  to  write,  placed  before 
defendant  some  pieces  of  blank  or  waste  paper,  and  urged 
the  defendant  to  practice  writing  thereon,  stating  and  repre- 
senting them  to  be  blank  and  waste  paper. 

"The  defendant  not  suspecting  any  trick,  or  design  to  cheat 
and  defraud  liim,  thereupon  wrote  his  name  several  times  on 
various  pieces  and  scraps  of  sa'id  paper  then  lying  about  be- 
fore him,  supposing  and  believing  he  was  simply  writing  his 
name  on  blank  or  waste  paper.  The  defendant  is  a  German, 
unaccustomed  to  the  transaction  of  business,  and  cannot  read 
or  write  English;  that  there  was  no  one  at,  near  or  about 
the  premises  other  than  said  Holden,  that  could  read  or  write 
English;  that  defendant  did  not  agree  to  or  with  said  Hol- 
den or  with  any  othef  person,  to  execute  the  instrument  sued 
upon — or  any  other  instrument  for  the  payment  of  $170,  or 
of  any  other  sum  greater  or  less  than  that  amount,  in  con- 
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aideration  of  the  machine  described  therein,  or  for  any  other 
consideration;  that  defendant  did  not  buy  or  agree  to  bay 
said  machine,  and  was  in  no  manner  indebted  to  said  Holden; 
that  he  did  not  intend  to  execute  said  instrument  or  any 
other  promise  for  the  payment  of  money;  that  if  his  name  is 
signed  to  the  said  supposed  note  described  in  the  petition,  it  was 
written  unintentionally,  and  without  the  knowledge  of  defend- 
ant, at  the  time  of  writing  his  name  on  waste  paper,  as  above 
stated,  and  was  procured  to  be  written  by  the  false,  fraudulent 
and  wrongful  statements,  representations  and  conduct  of  said 
Holden  above  set  forth,  whereby  defendant  was  deceived  and 
led  to  believe  he  was  writing  his  name  on  waste  paper,  oar  by 
some  trick  or  device  of  said  Holden  whereby,  unknown  to  de- 
fendant, said  Holden  wrongfully  substituted  the  same  for,  and 
falsely  represented  it  to  be  waste  paper,  for  the  purpose  and 
with  the  intent  to  cheat,  wrong  and  defraud  defendant  into 
writing  his  name  thereon,  under  the  belief  that  he  was  writ- 
ing  on  waste  paper. 

"The  defendant  charges  that  the  conduct,  acts,  statements, 
and  representations  of  said  Holden,  as  above  stated  and  set 
forth,  were  false  and  fraudulent  and  were  made  in  pursuance 
of  a  scheme  for  the  purpose  and  with  the  intent  to  cheat, 
wrong  and  defraud  defendant,  by  falsely  making  it  appear 
that  he  had  bought  said  machine,  and  by  his  false,  fraudulent 
and  wrongful  manner,  and  in  the  manner  above  set  forth,  to 
cheat,  wrong  and  defraud  defendant  by  procuring  his  name 
to  be  written  on  the  instrument  sued  upon ;  that  defendant  did 
not  suspect  any  trick  or  device  to  defraud,  and  relying  upon 
the  truth  of  said  representations,  and  the  good  faith  of  his 
conduct  and  acts,  was  deceived  thereby;  that  defendant  has 
not  been  guilty  of  any  negligence  in  the  premises;  that  the 
instrument  sued  upon  is  not  hie  note,  and  he  is  in  no  man- 
ner bound  thereby.'* 

The  plaintiff  demurred  to  the  answer  as  follows:  ^The 
cause  of  action  sued  upon  is  a  negotiable  promissory  note,  and, 
as  alleged  in  the  petition,  was  transferred  to  plaintiff  for  a 
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valuable  consideration  before  raatuidty^  and  without  notice 
of  any  defense,  and  the  said  second  count  does  not  contro- 
vert the  said  allegation  of  the  petition,  nor  is  it  alleged  in 
said  count  that  the  plaintiff  had  any  .knowledge  of  the  fraud 
set  forth  in  said  counts  at  or  before  the  time  of  the  purchas- 
ing of  said  note  by  him."  The  court  overruled  this  demurrer. 
The  plaintiff  elected  to  stand  upon  his  demurrer,  and  judg- 
ment was  rendered  against  him  for  costs.  The  plaintiff  oip- 
peals. 

Crom.  BoweTij  for  appellant. 
Wishard  <&  Beed,  for  appellee. 

Day,  J. — ^We  need  not  determine  whether  the  matters  set 
up  in  the  answer  would  avail  against  the  honafide  holder  for 
value  of  a  negotiable  promissory  note.  In  our  opinion  the 
instrument  sued  upon  in  this  case  is  not  a  negotiable  promis- 
sory note.  The  qualities  essential  to  a  negotiable  promis- 
sory note  are  that  it  shall  possess  certainity  as  to  the  payor 
the  payee,  the  amount,  the  time  of  payment  and  the  place  of 
payment.     1  Parsons  on  Notes  and  Bills,  page  30. 

Respecting  the  certainty  as  to  the  amount  the  following 
language  is  employed:  "There  should  be  entire  certainty  and 
precision  as  to  the  amount  to  be  paid.  The  reason  for  this 
is  especially  obvious;  for  if  the  note  is  to  represent  money 
effectually,  there  must  be  no  mistake  as  to  the  amount  of 
money  of  which  it  thus  takes  the  place  and  performs  the 
office.  On  this  point,  therefore,  the  cases  are  quite  stringent. 
The  sum  must  be  stated  definitely  and  must  not  even  be  con- 
nected with  any  indefinite  or  uncertain  sum,  nor  are  we  aware 
of  any  trustworthy  cases  in  which  the  rule.  Id  certum  est 
quod  certum  reddlpotestj  is  permitted  to  supply  the  want  of 
an  express  certainty  on  this  point,  as  it  seems  to  be  in  relation 
to  some  other  certainties  required  in  promissory  notes."  1 
Parson  on  Notes  and  Bills,  p.  37.  Now  whilst  the  amount  to 
be  paid  is  stated  with  certainty  in  one  part  of  the  instrument 
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sned  upon,  it  is  rendered  uncertain  by  the  provisions  which 
follow.  The  instrmnent  contains  a  provision  that  the  payee 
may  at  any  time  he  deems  himself  insecure,  even  before  the 
maturity  of  the  instrument,  take  possession  of  the  property 
in  consideration  of  which  the  instrument  was  executed,  and 
sell  it  on  five  days'  notice.  If  this  privilege  should  be  exer- 
cised it  is  clear  that  the  amount  to  be  recovered  on  the  in- 
strument would  be  diminished  by  the  amount  for  which 
the  property  was  sold.  As  the  instrument  contains  an  ex- 
press provision  whereby  the  amount  to  be  recovered  upon  it 
may  be  rendered  uncertain,  it  cannot  be  said  that  it  is  certain 
as  to  amount.  The  instrument  lacks  the  most  important 
,  requisite  of  a  negotiable  promissory  note. 

The  matters  alleged  in  the  answer  constitute  a  complete 
defense  between  the  immediate  parties  to  the  instrument,  and 
are  equally  available  against  a  hoTUi  fide  holder,  liie  de- 
murrer was  properly  overruled. 

Affirmed. 


Atheeton  &  Kicker  v.  Marcy. 

1.  PrommiBSory  Note:  considbration:  aorebmbnt for  exi^ensios 
of  time.  Where  defendant's  father  was  indebted  to  the  plaintiffs  on  a 
promissory  note  which  was  about  to  fall  dae,  and  defendant,  in  considera* 
tion  of  a  six  months'  extension  of  time  on  the  orignal  debt,  made  hia  own 
note  therefor  payable  six  months  from  date,  lield  that  the  agreement  to 
extend  the  time  was  sufficient  consideration  to  snpport  the  new  note. 
It  was  not  material  that  the  extension  of  time  was  agreed  upon  and 
made  without  the  concurrence  or  request  of  the  father. 

Appeal  from  Sac  District  Court. 

Saturday,  October  21. 

Action  upon  a  promissory  note.     The  defenses  were  that 
the  note  was  executed  without  any  consideration,  and  that  it 
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had  been  fully  paid.     There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  defendant.     Plaintiff  apppeals. 

Zane  cfe  HeUellj  for  appellants. 
Chas.  D.  Ooldsmith^  for  appellee. 

RoTHROCK,  J. — I.  The  plaintiffs  were  merchants,  and  the 
defendant  claims  that  they  held  a  note  on  his  father  for  goods 
sold,  and  that,  when,  the  note  became  due  or  about  due,  the 
plaintiffs  procured  the  defendant  to  give  the  note  in  suit  for 
the  debt ;  that  the  note  in  controversy  was  payable  in  six  months ; 
that  he  gave  this  note  without  any  request  from  his  father  to 
do  so,  and  without  any  consideration  moving  to  defendant. 

The  plaintiffs  claimed  on  the  trial  that  the  original  debt  was 
the  joint  debt  of  the  defendant  and  his  father;  that  they  both 
purchased  the  goods,  and  that  the  claim  was  due,  and  the 
plaintiffs  extended  the  time  of  payment  for  six  months  on 
consideration  that  defendant  would  give  the  note  in  suit. 
Among  other  instructions  to  the  jury  the  court  gave  the  fol- 
lowing; 

"5.  The  defendant  claims  that  the  note  in  suit  was  given 
for  a  debt  due  from  his  father  to  the  plaintiffs,  and  that  he 
himself  never  received  any  consideration  or  benefit  for  giving 
the  same.  The  plaintiffs  claim  that  the  defendant  executed 
the  note  in  question  to  procure  the  extension  of  time  on  a  debt 
due  them  from  defendant's  father.  If  you  believe  from  the 
evidence  before  you,  that  defendant/s  father  was  indebted  to 
the  plaintiffs,  and  that  the  plaintiffs  requested  the  defendant 
to  execute  the  note  in  suit  for  the  debt,  there  would  be  no  con- 
sideration for  the  same,  and  your  verdict  should  be  for  the  de- 
fendant. 

"6.  If,  however,  you  believe  that  the  note  in  suit  was  made 
by  defendant  in  payment  of  goods  purchased  by  him  of  the 
plaintiffs,  or  you  think  from  the  evidence  that  the  defendant's 
father  was  indebted  to  the  plaintiffs,  and  that  the  debt  was 
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due  or  about  to  become  due,  and  he  wished  to  procure  an  ex- 
tension of  time  thereon,  and  that  the  note  in  suit  was  made 
by  the  defendant  to  procure  an  extension  of  time  on  his  father's 
debt,  and  the  extension  of  time  was  granted,  that  would  be  a 
sufficient  consideration  for  the  making  of  the  note,  and  jour 
verdict  should  be  for  the  plaintiffs. 

"7.  In  further  illustration  of  the  rule  of  law  that  I  have 
just  read  to  you,  I  will  say  that,  when  one  x>arty  is  indebted 
to  another  and  the  indebted  party  desires  the  time  for  the 
payment  of  his  debt  to  be  extended,  that  is,  where  he  de- 
sires that  the  payment  of  the  debt  may  be  put  off  for  six 
months  or  a  year,  or  any  other  time,  then  any  third  party  who 
comes  forward  and  executes  a  note  in  order  to  get  the  time 
extended  for  the  debtor,  receives  a  benefit  or  a  good  considera- 
tion in  law  for  the  making  of  his  note,  and  will  be  held  to  the 
payment  thereof.  So  in  this  case,  if  the  defendant  made  this 
note  in  order  to  extend  or  to  procure  an  extension  of  time  on 
some  debt  due  from  his  father  to  the  plaintiffs,  that  will  be  a 
good  consideration  for  the  note,  and  you  must  find  that  he  is 
owing  that  amount  to  the  plaintiffs,  unlesss  you  find  from 
other  evidence  in  the  case  that  he  has  already  paid  it" 

We  think  the  above  instruction  which  is  numbered  five  is 
erroneous  in  its  statement  of  what  was  claimed  by  the  plaint- 
iffs. It  is  there  stated  that  the  plaintiffs  claim  that  the  note 
in  question  was  executed  by  the  defendant  on  a  debt  due  them 
from  defendant's  father.  If  this  claim  was  made,  it  was  out 
side  of  the  record.  The  only  evidence  introduced  by  the 
plaintiffs  on  that  subject  was  to  the  effect  that  the  goods  which 
formed  the  consideration  of  the  original  debt  were  purchased 
by  the  defendant  and  his  father. 

The  three  instructions  taken  together  directed  the  jury  that> 
if  the  original  debt  was  the  debt  of  defendant's  father,  and  the 
note  in  suit  was  given  by  the  defendant  at  the  solicitation  of 
the  plaintiffs,  but  without  a  request  from  the  &ther,  there  was 
no  consideration  and  the  verdict  should  be  for  the  defendant 
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In  other  words,  that,  if  the  original  debt  was  the  debt  of  the 
father  and  he  made  no  request  for  the  extension  of  time, 
then  the  note  executed  by  defendant  was  without  consideration. 

It  appears  that  a  debt  due  from  a  third  person  is  a  good 
consideration  for  a  note,  and  when  the  note  is  executed  upon 
an  agreement  between  the  parties  thereto,  that  time  on  the 
original  debt  shall  be  extended,  the  consideration  is  sufficient, 
even  where  the  note  is  executed  without  the  request  of  the 
original  debtor.     Parsons  on   Notes  and   Bills,  Vol.  1,  195. 

And  "the  forbearance  of  a  debt  due  from  him  who  makes  or 
transfers  the  note,  or  of  the  debt  of  another  at  his  request, 
need  not  even  be  at  the  instance  of  the  person  liable  to  be 
sued."     Id.,  198. 

The  rule  of  the  instructions  under  consideration  appear  to 
be  inconsistent  with  that  just  cited,  and  we  think  they  are 
erroneous.  Indeed  they  are  not  in  harmony  with  the  funda- 
mental rule  that  any  benefit  to  the  promissor,  or  any  prejudice 
or  inconvenience  to  the  party  to  whom  the  promise  is  made, 
is  a  sufficient  consideration  to  support  a  promise  or  contract. 
In  this  case  if  the  plaintiffs,  as  the  consideration  for  the  note, 
agreed  to  forbear  to  proceed  to  collection  of  the  original  debt, 
the  consideration  was  sufficient. 

Reversed. 
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AuLTMAN,  Miller  &  Co.  v.  Heksjet  et  al. 

1.  Praudnlent  Conveyance :  delating  creditors:  intention  and 
result.    To  make  a  debtor's  transfer  of  property  fraudulent  as  res- 
pects his  creditors,  there  must  be  an  intent  to  defraud,  express  or  im^dled,  - 
■g-^j  and  an  act  which,  if  allowed  to  stand,  will  actually  defraud  them  by  hin- 

lOtfjBffl)  deringr,  delaying,  or  preventing  the  collection  of  their  claims.    Conse- 

liis  ^  quently,  ^ere  a  debtor,  though  with  the  intent  on  his  part  to  defraud 

if^^^l  his  other  creditors,  conv^s  all  his  real  estate,  inclnding  his  homestead 

lug  which  was  not  liable  for  his  debt,  to  one  of  his  creditors  for  a  bona  fidt 

69  654  consideration,  exceeding  by  8700  ihe  value  of  the  property  conveyed, 

■  IL  J^  after  deducting  the  value  of  the  homestead  and  the  incumbrances  upon 

118  ^  the  property,  Md  that  the  grantee  had  a  right,  for  the  purpose  of  secur- 

r       ^^,  ing  his  claim,  to  accept  the  conveyance,  that  the  transaction  did  not,  in 

fUi   4d5^  fact,  hinder  or  delay  the  other  creditors  of  the  grantor,  and  that  the  con- 

veyance  could  not  be  set  aside  as  fraudulent. 

Apjpeal  from  Warren  Circuit  Court. 

Saturday,  October  21. 

This  is  an  action  in  equity  to  set  aside  a  conveyance  of  real 
estate  as  in  fraud  of  creditors.  The  petition  alleges  that  on 
March  4, 1879,  plaintiffs  obtained  a  judgment  against  Greorge 
W.  Heiney,  for  $116.40,  on  a  promissory  note  dated  July 
14,  1877,  which  judgment  is  unsatisfied;  that  at  the  time 
of  giving  said  note  the  said  George  W.  Heiney  was  the 
owner  of  certain  lands  in  the  petition  described,  and  that  on 
October  14,  1878,  for  the  purpose  of  cheating  and  defraud- 
ing his  creditors,  and  especially  to  defeat  the  collection  of . 
plaintiff's  note,  he  fraudulently  made  a  quit  claim  deed  of 
conveyance  for  said  lands,  being  all  the  lands  owned  by  him, 
to  the  defendant,  Eli  Heiney;  that  said  deed  was  without  con- 
sideration, and  for  the  purpose  of  placing  the  property  of 
George  W.  Heiney  beyond  the  reach  of  his  creditors,  of  which 
intent  said  Eli  Heiney  had  notice,  and  intended  to  aid  said 
George  W.  Heiney  therein,  by  accepting  said  conveyance; 
that  on  October  30, 1878,  Eli  Heiney  and  wife  made  a  quit 
claim  deed  for  said  lands  to  W,  M.  Davis,  a  brother-in-law 
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of  said  George  W.  Heiney,  which  deed  was  without  consider- 
ation, and  for  the  purpose  of  still  farther  aiding  said  George 
W.  Heiney  to  evade  the  payment  of  his  debts;  that  on  Oc- 
tober 11,  1879,  the  defendant,  W.  M.  Davis,  and  wife,  con- 
veyed by  quit  claim  deed  said  lands  to  B.  F.  Heiney, 
which  was  recorded,  September  28,  1880;  that  said  deed  is 
without  consideration,  and  made  to  further  aid  said  fraudu- 
lent design  of  said  George  W.  Heiney,  of  which  said  B.  F. 
Heiney  had  notice  at  the  time  of  taking  said  convey- 
ance; that  part  of  the  laud,  so  conveyed  was  the  homestead 
of  said  George  W.  Heiney;  that  B.  F.  Heiney  is  a  son  of  said 
George  W.  Heiney,  and  has  always  resided  and  still  contin- 
ues to  reside  with  liis  father  on  said  homestead;  that  at  the 
time  said  George  W.  Heiney  made  conveyance  of  said  pre- 
mises he  was  largely  indebted  to  divers  persons,  and,  on  the 
day  before  the  deed  was  filed  for  record,  he  mortgaged  all  his 
personal  property  and  placed  it  beyond  the  reach  of  his  cred- 
itors. The  answer  denies  all  the  allegations  of  fraud  contained 
in  the  petition.  The  court  found  that  the  conveyance  from 
George  W.  Heiney  to  Eli  Heiney,  from  Eli  Heiney  to  W.  M. 
Davis,  and  from  W.  M.  Davis  to  B.  F.  Heiney,  were  all  made 
with  the  intent  to  hinder,  delay,  and  defraud  the  creditors  of 
George  W.  Heiney,  and  that  they  did  hinder  and  delay  his 
creditors.  The  court  declared  the  conveyance  void,  and  de- 
creed that  the  judgment  of  plaintiffs  be  a  lien  upon  the  prem- 
ises in  question.     The  defendant  appeals. 

Seevetrs  cfe  Samson^  for  appellants. 
Henderson  cfe  Berry y  for  appellees. 

Day,  J. — ^The  evidence  is  voluminous,  and  it  is  not  prac- 
ticable to  do  more  than  set  forth  the  material  facts  which,  in 
our  opinion,  it  establishes. 

On  the  fourteenth  of  July,  1877,  the  defendant,  George  "W. 
Heiney,  executed  a  promisory  note  to  the  plaintiffs  for  $100, 
on   which   they   recovered  judgment,   March  4,   1879,   for 
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$116.44,  and  attorney's  fees  and  costs,  upon  which  execution 
issued,  and  was  returned  December  12^  1S79,  unsatisfied,  no 
property  being  found  on  which  to  levy.  On  the  fourteenth 
day  of  October,  1870,  the  defendant,  George  W.  Heiney,  con- 
veyed, by  quit-claim,  to  his  brother,  Eli  Heiney,  of  Marion 
county,  Indiana,  all  the  real  estate  by  him  then  owned,  includ- 
ing his  homestead,  being  four  hundred  acres  of  land,  the  pro* 
perty  now  in  controversy.  The  consideration  of  the  convey- 
ance was  $10,000,  which  was  about  the  actual  value  of  the 
land.  In  payment  of  this  sum,  Eli  Heiney  assumed  a  mort- 
gage upon  the  land  for  $5,000,  canceled  a  bona  fide  indebt- 
edness to  himself  from  Greorge  W.  Heiney  for  $2,896.78,  and 
executed  his  note  for  $2,104.22,  which  he  subsequently,  and 
before  the  commencement  of  this  suit,  paid.  At  the  time  of 
this  conveyance,  George  W.  Heiney  was  indebted  to  various 
parties  in  a  sum  largely  exceeding  his  ability  to  pay.  Eli 
Heiney  knew  tliat  his  brother  was  indebted,  but  did  not  know 
that  he  was  indebted  to  the  plaintiffs,  and  did  not  know  that 
he  was  insolvent.  His  purpose  in  purchasing  the  property 
was  to  obtain  payment  of  the  debt  due  himself,  and  not  to 
hinder,  delay,  or  defraud  the  creditors  of  George  W.  Heiney. 
The  conveyance  from  George  W.  to  Eli  Heiney  was  filed 
for  record,  October,  29,  1878.  On  the  thirtieth  day  of  Octo- 
ber, 1878,  and  before  the  possession  of  the  property  was 
changed,  Eli  Heiney  conveyed  the  property  in  question  to  W. 
M.  Davis,  a  brother-in-law  of  George  W.  Heiney,  for  the  con- 
sideration of  $10,500.  Davis  assumed  the  payment  of  the 
§5,000  mortgage,  and  executed  three  promissory  notes,  all 
dated  October  30, 1878.  One  for  $1,000,  due  March  1, 1878, 
one  for  $2,000,  due  March  1,  1880,  and  one  for  $2,500,  due 
March  1,  1881.  In  November,  1878,  the  defendant,  B.  F. 
Heiney,  then  not  quite  twenty-one  years  of  age,  rented  the 
farm  from  his  uncle,  and  was  to  pay  $800.  On  the  eleventh 
day  of  October,  1879,  Davis  conveyed  the  land  in  question  to 
B.  F.  Heiney,  for  the  consideration  of  $10,500.  B.  F.  Hei- 
ney assumed  the  payment  of  the  $5,000  mortgage,  and  exe- 
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cuted  two  notes,  one  for  $2,500,  due  October  11,  1881,  and 
one  for  $3,000,  dne  October  11,  1882.  Davis  has  paid  Eli 
Heiney  the  $2,500  note,  and  B.  F,  Heiney  has  paid  him  the 
other  two  notes  for  $1,000  and  $2,000.  There  is  one  view  of 
this  case  which,  in  onr  opinion  is  decisive  of  it,  and  it  is  the 
only  view  of  it  which  we  deem  it  necessary  to  consider.  The 
petition  alleges,  and  the  proof  shows,  that  the  forty  acres  of 
land  in  qnestion  constitnted  the  homestead  of  George  W.  Hei- 
ney. 

The  evidence  shows  that  the  homestead  was  worth  $2,800. 
The  homestead  was  not  liable  for  the  unsecured  debts  of 
Gteorge  W.  Heiney,  and  conveyance  of  it  could  not  be  set  aside 
as  in  fraud  of  the  right  of  creditors.  DeUishrmtt  v.  Trauy 
4A  Iowa,  613;  Officer  df  Pusey  v.  Evam^  48  Id.,  557;  &riffin 
V.  Shelej/j  55  Id.,  513;  Baldwin  v.  (yZa/ughlvn  (Minn.),  11  N. 
W.  Eep.,  77. 

Deducting  the  value  of  the  homestead  and  the  amount 
of  the  incumbrance  upon  the  property,  there  is  left  but  $2,200, 
which  is  almost  $700  less  than  the  debt  due  Eli  Heiney.  Eli 
Heiney  had  a  right,  for  the  purpose  of  securing  payment  of 
the  debt  due  him,  to  accept  a  conveyance  from  Geo.  W.  Hei- 
ney, even  although  he  knew  that  George  W.  Heiney  was  in 
debted  to  other  creditors  and  was  prompted  by  a  fraudulent 
motive  in  making  the  conveyance;  and  the  conveyance  could 
not  be  set  aside,  merely  by  showing  such  knowledge,  unless 
the  grantee  also  participated  in  the  fraud.  See  Chase  v.  Wal- 
ters^ 28  Iowa,  460,  and  cases  cited  in  argument  of  the  appel- 
lee. 

Under  the  foregoing  authorities  the  conveyance  of  the  pro- 
perty, other  than  the  homestead,  was  clearly  valid,  as  it  was 
of  less  value  tlian  the  incumbrance  upon  it,  and  the  debt  due 
to  Eli  Heiney. 

Whatever  may  be  the  intent  of  a  conveyance,  it  cannot  be 
set  aside  as  in  fraud  of  creditors,  unless  it  does,  in  fact,  hin- 
der or  delay  them  in  collecting  their  debts.     Upon  this  sub- 
ject in  Baldwin  v.  O^Laughlin^  suprUy  the  following  lan- 
VoL.  LIX— 42 
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goage  18  employed:  "To  make  a  debtor^s  transfer  of  property 
fraudulent  as  respects  his  creditors,  there  must  be  an  attempt 
to  defraud,  express  or  implied,  and  an  act,  which,  if  allowed  to 
stand,  will  actually  defraud  them  by  hindering,  delaying,  or 
preventing  the  collection  of  their  claims.  Whatever  may  be 
the  debtor's  intent,  when  there  is  no  act  which  will  have  this 
effect,  the  creditors  are  not  damaged  or  defrauded."  Now  as 
the  property  conveyed  in  this  case,  over  and  above  the  incum- 
brance thereon  and  the  debt  due  Eli  Heiney,  constituted  the 
homestead  of  George  W.  Heiney,  and  was  not  liable  for  his 
debts,  it  follows  that  a  conveyance  of  it  did  not  hinder  or  de- 
lay his  creditors,  and  that  it  cannot  be  set  aside  as  fraudulent 
See  Delashmut  v.  Trauj  Officer  <&  Puay  v.  Evams^  Griffin  v. 
Shsleyy  and  Baldwin  v.  O^Laughlin^  supra. 

As  the  conveyance  to  Eli  Heiney  was  valid  and  entirely  di- 
vested the  title  of  George  W.  Heiney,  it  is  unnecessary  to 
inquire  into  the  nature  of  the  subsequent  conveyances.  The 
court  erred  in  decreeing  the  conveyances  to  be  fraudulent. 

Hevebsed. 


WmuLs  V.  Chapman. 


Chattel  Mortgage:  texots  of:  foreclosure  before  debt  due: 
EXECUTION  AGAINST  MORTGAGOR.  Where  a  chattel  mortprage  pro- 
vided that  the  mortgagor  might,  whenever  he  choso  so  to  do,  take  im- 
mediate possession  of  the  mortgaged  goods  and  sell  the  same  in  satis- 
faction of  the  mortgage  debt;  held  that  the  mortgagor  might  assert 
the  right  thus  given  when  the  goods  were  seized  by  an  officer  npon  exe- 
cution against  the  mortgagor,  even  though  the  mortgage  debt  was  not 
then  due,  and  that,  after  the  assertion  of  such  right,  there  was  no  inter- 
est left  in  the  mortgagor  which  was  subject  to  execution. 


:  LEVY  OF  EXECUTION  ON  MORTGAGED  CHATTELS:  NOTICE  TO 

OFFiCBiis:  INDEMNIFYING  BOND.  Where  an  officer  had  levied  an 
execution  on  mortgaged  chattels,  and  the  mortgagror  gave  written  notice 
to  the  officer  that  he  was  the  owner  of  the  chattels  by  virtue  of  a  chat- 
tel mortgrage,  and  that  he  demanded  the  inmiediate  return  of  the 
chattels  to  the  place  from  whidi  they  had  been  taken  by  the  officer  hdd 
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that  sach  notice  was  sufficient,  under  §8055  of  the  Code,  to  render  the 
farther  possession  of  the  goods  by  the  officer  wrongful,  and  to  entitle 
the  officer  to  demand  an  indemnifying  bond,  and  to  render  him  liable  to 
a  personal  action  under  said  section  of  the  Code. 

Appeal  from  Polk  Oircmt  CavH. 
Satueday,  Ootobeb  21. 

This  is  an  action  for  the  recovery  of  damages  for  the  alleged 
unlawful  conversion  of  certain  personal  property.  It  is 
averred  in  the  petition  that  the  property  was  taken  by  virtue 
of  an  execution  against  one  L.  "Wells,  in  favor  of  Lord  Stough- 
tenburg  &  Co.  That  the  plaintiff  was  the  owner  thereof  by 
virtue  of  a  chattel  mortgage  executed  and  delivered  by  said 
L.  Wells  to  the  plaintiff.  It  is  further  averred  that,  after  the 
goods  were  seized  by  the  defendant,  the  plaintiff  served  upon 
the  defendant  a  notice  of  ownership  and  demand  for  a  return 
of  the  goods. 

Copies  of  the  mortgage,  and  of  the  notice  and  demand  are 
exhibited  with  the  petition. 

There  was  a  demurrer  to  the  petition  which  was  overruled, 
and  the  defendant  failing  to  plead  over,  judgment  was  ren- 
dered against  him,  and  he  appeals. 

FmJcbme  df  McGleUandy  for  appellant. 

SickmoTh  <6  Barclay y  for  appellee. 

EoTHROCK,  J. — I.  The  amount  in  controversy  being  less 
than  one  hundred  dollars,  the  circuit  judge  has  certified  cer- 
tain questions  upon  which  it  is  said  an  opinion  of  this  court 
is  desired.  The  first  of  these  questions  is  as  follows:  "Did 
L.  Wells,  the  mortgagor  of  the  chattel  property  referred  to  in 
the  petition,  and  being  in  the  possession  thereof  under  the 
terms  of  the  mortgage  attached  to  said  petition,  *  *  *  have 
an  interest  therein  which  could  be  levied  on  and  sold  under 
execution?" 

Counsel  for  appellants  contend  that  this  question  should  be 
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answered  in  the  affirmative,  because  the  debt  secured  by  the 
mortgage  was  not  due  when  the  property  was  levied  upon, 
and  the  mortgagor  having  the  right  of  possession,  and  the 
mortgage  being  a  mere  lien,  the  property  could  lawfully  be 
seized  and  sold  as  the  property  of  the  mortgagor,  and  the 
mortgagee,  when  his  debt  became  due,  could  follow  the  prop- 
erty and  foreclose  the  mortgage. 

Whether  the  mortgagor  of  chattel  property  has  in  any  caae 
such  an  interest  in  the  mortgaged  property  as  may  be  sold  on 
execution,  we  need  not  determine  in  this  case.  We  must  be 
governed  by  the  stipulations  contained  in  this  mortgage.  It 
contains  the  following  provision: 

<<  And  I,  the  said  Lewis  Wells,  do  hereby  covenant  and 
agree  to  and  with  the  said  D.  N.  Wells,  that,  in  case  of  de- 
fault made  in  the  payment  of  the  above  mentioned  promissory 
note,  or  in  case  of  my  attempting  to  dispose  of,  or  remove 
from  said  county  of  Polk,  the  aforesaid  goods  and  chattels  or 
any  part  thereof,  or  whenever  the  said  mortgagee  shall  choose 
so  to  do,  then  and  in  that  case  it  shall  be  lawful  for  said  m<»rt- 
gagee  or  his  assigns,  by  himself  or  agent,  to  take  immediate 
possession  of  said  goods  and  chattels,  wherever  found,  the 
possession  of  these  presents  being  sufficient  authority  there- 
for, and  to  sell  the  same  at  public  auction,  or  so  much  thereof 
as  shall  be  sufficient  to  pay  the  amount  due,  or  to  become  due, 
as  the  case  may  be,  with  all  reasonable  costs  pertaining  to 
the  taking,  keeping,  advertising,  and  selling  of  said  property. 
The  money  remaining  after  paying  said  sums,  if  any,  to  be 
paid  on  demand  to  the  said  party  of  the  first  part.  Said  sale 
to  take  place  in  the  city  of  Des  Moines,  in  the  county  of 
Polk,  and  State  of  Iowa,  after  giving  at  least  ten  days'  notice 
thereof,  by  posting  up  written  notices  in  three  public  places 
in  said  county." 

Under  this  stipulation  the  mortgagee  had  the  right,  when- 
ever  he  should  "  choose  so  to  do, "  to  take  possession  of  the 
property  and  foreclose  the  mortgage,  whether  the  debt  was 
due  or  not.     He  chose  to  assert  that  right  when  the  property 
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was  seized  by  the  defendant,  and  when  he  asserted  his  right 
there  was  no  interest  left  in  the  mortgagor  which  was  subject 
to  execution.  It  is  proper  to  observe  that  the  mortgage  was 
duly  recorded,  and  was  notice  to  the  defendant,  and  the  whole 
world. 

Under  the  provisions  of  a  mortgage  like  this  it  Is  immate- 
rial whether  the  title  to  the  mortgaged  property  be  in  the 
mortgagor  or  mortgagee.  The  rights  of  the  parties  are  made 
plain  by  the  instrument  itself,  and  the  Tulfe  here  announced 
is,  in  our  opinion,  not  inconsistent  with  any  case  deter- 
mined  by  this  or  any  other  court. 

II.  Two  other  questions  are  certified  which  may  be  Con- 
sidered together.     They  are  as  follows: 

"  2.  Was  the  notice  served  by  the  plaintiflF  on  defendant 
and  set  out  as  Exhibit  *  A '  to  plaintiff's  petition,  such  a 
demand  by  plaintiff  of  the  possession  of  said  mortgaged 
property  as  to  render  the  further  possession  of  said  property 
by  defendant  wrongful?' 

3.  "Was  said  notice  set  out  as  Exhibit  ^  AVto  plaintiff's 
petition  sufficient  notice  to  entitle  the  officer,  defendant,  to 
require  an  indemnifying  bond  under  §  8065  of  the  Code,  and 
to  render  him  liable  to  a  personal  action  under  the  provisions 
of  that  section?'' 

The  notice  and  demand  which  was  served  upon  the  defend- 
ant by  the  plaintiff  are  contained  in  an  instrument  of  which 
the  following  is  a  copy: 
'^To  Thomas  Chapmcm: 

"  You  are  hereby  notified  that  I  am  the  owner  of  all  the 
goods,  wares  and  merchandise  this  day  levied  upon  by  you  in 
case  of  Lord  Stougktenhurg  cfe  Vo.  v.  L.  Welhy  and  that  I  am 
such  owner  by  virtue  of  a  certain  chattel  mortgage  recorded 
in  Polk  county  records,  in  Book  No.  92,  page  405  thereof, 
and  that  I  demand  of  you  the  immediate  return  of  said  goode 
to  the  place  from  which  you  took  the  same,  and  in  case  of 
your  non-compliance  I  shall  sue  you  for  the  value  thereof." 

It  is  also  averred  in  the  petition  that  the  defendant  had 
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actual  notice  of  the  plaintiflPs  interest  in  the  property  before 
the  levy  was  made.  K  under  these  circumstances  any  demand 
was  necessary,  we  think  the  demand  above  set  forth  was  suJffi- 
cient. 

It  is  claimed  that  it  is  not  a  demand  that  the  possession  be 
delivered  to  the  plaintiff,  but  a  demand  that  the  goods  be 
returned  to  the  place  from  whence  they  were  taken.  This 
position  we  think  cannot  be  maintained.  The  demand  was  to 
return  them  to  a  certain  place.  The  person  to  whom  they 
were  to  be  delivered  was  not  designated,  nor  was  it  necessary 
to  do  so.  We  think  the  demand  was  a  sufficient  indication 
that  the  plaintiff  intended  to  proceed  to  a  foreclosure  of  his 
mortgage. 

It  is  urged  that  the  notice  of  ownership  was  insufficient, 
because  it  shows  on  its  iacethat  the  property  did  not  ^'belong^ 
to  the  plaintiff  within  the  meaning  of  §  3055  of  the  Code. 
We  do  not  think  the  law  should  have  any  such  a  restricted 
construction.  The  notice  sets  out  that  the  plaintiff  is  the 
owner  by  virtue  of  the  ehattel  mortgage,  and  we  think  the 
notice  sufficiently  evinces  the  purpose  and  intention  of  the 
plaintiff  to  claim  his  right  of  possession,  and  present  right 
of  foreclosure  provided  for  In  the  mortgage. 

The  court  below  having  held  in  accordance  with  the  views 
herein  expressed,  the  judgment  will  be 

Affibmkd. 
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Ebebsole  &  Son  v.  Wake.  ^^  ^ 

1.  Jiistioe's  Court:  jubisdiction:  rbsidbnt  pabtnbbship  and  non-      dm  ^ 

BB8IDEKT  PABTNSB8.    A  partnership  may  be  sued  before  a  justice  of       i n 

the  peace  of  the  county  where  it  exists,  and  service  upon  a  resident  part-       j^    ^ 
ner  will  give  the  justice  jurisdiction  of  the  partnership,  and,  upon  suck  ' 

service,  a  judgment  against  the  firm  as  such  may  be  enforced  against  the 
partnerthip  property,  and  that  of  such  members  as  have  appeared  or 
been  served  with  notice;  but  where  an  action  is  brought  for  the  recovery 
of  money  against  the  members  of  a  firm  as  individuals,  the  justice  has 
no  jurisdiction  to  render  judgment  against  a  member  who  resided  and 
was  served  with  notice  in  another  county,  except  on  a  written  contract 
for  the  payment  of  money  in  the  township  where  the  suit  is  brought. 

2.  Appeal  to  the  Supreme  Court:  point  not  madb  bblow  nob  ab- 

OUED  ON  APPEAL.  Where  the  point  involved  in  a  question  certified  on 
appeal  to  the  Supreme  Court  doe^  not  appear  from  the  record  to  have 
been  made  in  the  court  below,  and  is  not  argued  on  appeal,  it  will  not 
be  considered. 

Ajpjpeal  from  Calhoun  Circuit  Court. 

Satitbday,  Octobbb  21. 

This  is  an  action  upon  a  book  account  for  $90.  Suit  was 
originally  commenced  before  a  justice  of  the  peace  against 
the  appellant  and  one  O'Connor.  O'Connor  accepted  servico 
of  the  original  notice  and  made  default,  and  judgment  was 
rendered  against  him.  The  suit  was  commenced  in  Calhoun 
countv,  and  the  original  notice  was  served  on  the  appellant  in 
Dubuque  county.  On  the  return  day  the  appellant  appeared 
before  the  justice  of  the  peace,  and  moved  that  the  action  be 
dismissed  as  to  him  upon  the  ground  that  he  was  an  actual 
resident  of  Dubuque  county,  and  never  had  been  a  resident  of 
Calhoun  county,  and  the  court  therefore  had  no  jurisdiction  as 
against  him.  The  motion  was  overruled,  and  appellant  was  . 
held  to  be  in  default,  and  judgment  was  rendered  against  him. 
The  cause  was  removed  to  the  Circuit  Court  by  writ  of  error, 
and  the  judgment  of  the  justice  was  affirmed.  Defendant  ap- 
peals. 
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Hurd  ds  Daniels^  for  appellaat. 
M.  D.  O^Connellj  for  appellee. 

BoTHBocK,  J. — The  amount  in  controversy  being  less  than 
$100,  the  Circait  Oourt  has  certified  the  fbllowing  question 
upon  which  it  is  said  it  is  desirable  to  have  the  opinion  of  this 
court. 

I.  <<  Does  the  jurisdiction  of  a  justice  of  the  peace  in  and 
for  Calhoun  county,  Iowa,  embrace  a  suit  for  the  recovery  of 
money  against  a  firm,  and  the  individual  members  of  said  firm, 
when  the  firm  had  its  permanent  and  only  place  of  business 
in  said  Calhoun  county,  and  one  member  of  said  firm  was  an 
actual  resident  of  said  Calhoun  county,  and  the  other  mem- 
ber an  actual  resident  of  Dubuque  county,  Iowa,  on  a  simple 
account  for  goods,  wares  and  merchandize,  alleged  to  have 
been  sold  to,  and  work  and  labor  alleged  to  have  been  per- 
formed for,  said  firm,  and  said  member  of  said  firm  so  actually 
residing  in  Dubuque  county,  Iowa,  was  served  with  the  orig- 
nal  notice  in  said  suit  in  said  Dubuque  county,  and  not  in  Cal- 
houn county,  and  said  member  of  said  firm  residing  in  Cal- 
houn county  having  been  served  with  the  original  notice  in 
said  Calhoun  county,  and  said  actual  resident  of  Dubuque 
county  appeared  before  the  justice  upon  the  return  day,  and 
filed  a  motion  to  dismiss  the  action  as  to  him  for  want  of  ju- 
risdiction, and  showing  his  residence  by  affidavit;  that  is,  has 
such  justice  jurisdiction  in  such  case  to  render  judgment 
against  such  actual  resident  of  Dubuque  county,  lowaP^ 

It  is  proper  to  say  that  the  record  made  by  the  justice  does 
not  show  that  any  judgment  was  demanded  against  a  partner- 
ship, and  no  such  judgment  was  rendered.  So  far  as  appears 
from  the  record,  the  demand  was  a  joint  demand  made  against 
the  two  defendants  to  the  action,  and  the  judgment  rendered 
was  against  them  not  as  a  partnership,  but  as  individuals.  A 
partnership  may  be  sued  before  a  justice  of  the  peace  of  the 
county  where  it  exists,  and  service  upon  a  resident  partner  will 
give  the  justice  jurisdiction  of  the  partnership,  and  upon  such 
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service  "a  judgment  against  the  firm  as  such  mi^  be  enforced 
against  the  partnership  property,  and  that  of  such  members 
as  have  appeared  or  been  served  with  notice.  But  a  new  ac- 
tion may  be  brought  against  the  other  member  on  the  origi- 
nal cause  of  action."     C!ode,  §  2553. 

But  because  a  justice  of  the  peace  thus  acquires  jurisdiction 
of  the  partnership  and  of  the  members  served,  it  does  not  fol- 
low that  his  jurisdiction  extends  over  alleged  partners  who 
are  non-residents  of  the  county.  If  so,  a  person  may  be  sued 
as  a  partner  in  any  county  of  the  State  before  a  justice  of  the 
peace,  and  compelled  to  attend  and  submit  to  a  trial  as  to 
whether  or  not  he  is  a  partner,  as  well  as  bis  general  liability 
upon  the  claim  made.  And  all  this  because  it  is  charged  that 
he  is  a  member  of  a  partnership  over  which  the  justice  of  the 
peace  has  jurisdiction. 

Section  3507  of  the  Code  fixes  and  defines  the  jurisdiction 
of  justices  of  the  peace  as  follows:  "The  jurisdiction  of  jus- 
tices of  the  peace,  when  not  specifically  restricted,  is  co-ex- 
tensive with  their  respective  counties,  but  does  not  embrace 
suits  for  the  recovery  of  money  against  actual  residents  of  any 
other  county,  except  as  provided  in  section  three  thousand  five 
hundred  and  thirteen  of  this  chapter.'* 

Section  3513  provides  that,  "On  written  contracts,  stipu- 
lating for  payment  at  a  particular  place,  suit  may  be  bropght 
in  the  township  where  the  payment  was  agreed  to  be  made." 

This  is  a  suit  for  the  recovery  of  money  as  against  the  de- 
fendant. He  was  made  a  party  for  no  other  purpose  than  to 
obtain  a  personal  judgment  against  him  on  a  money  demand, 
and,  as  we  understand  section  3507  of  the  Code,  the  justice  of 
the  peace  had  no  jurisdiction  over  him.  See  JSoyerv.  MoorSy 
42  Iowa,  544;  Samilton  v.  Millhotise,  46  Id.,  74;  (jfates  v. 
Wagner^  Id.,  355. 

It  can  make  no  difference  whether  the  non-resident  be 
charged  as  a  partner,  oras  a  mere  joint  obligor,  or  in  any  other 
capacity.  If  the  suit  be  for  the  recovery  of  money,  the  justice 
of  the  peace  has  no  jurisdiction  of  him,  and  this,  it  seems  to 
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US,  cannot  be  made  plainer  than  the  very  language  of  the  stat- 
ute makes  it.  No  other  construction  can  be  given  to  the  law 
as  written  therein. 

II.  Another  question  has  been  certified  which  involves  the 
inquiry  whether  or  not  a  writ  of  error  was  the  proper  remedy 
to  test  the  question  as  to  the  jurisdiction  of  the  justice  of  the 
peace.  It  does  not  appear  fi*om  the  record  that  any  motion 
was  made  to  dismiss  the  proceeding  in  the  court  below  upon 
this  ground,  and,  as  appellee  does  not  claim  in  argument  in 
this  court  that  the  remedy  should  have  been  other  or  different, 
but.argues  the  case  upon  it«  merits,  we  do  not  feel  called  upon 
to  determine  the  question. 

Affibkkd. 


g  ««|  Stanlby  et  al.  v.  Noblb  bt  al. 

[59    666 

LSL_i§5?  1.  Administrator:  sale  of  kkal  estatk:  petition  for:  jurisdic- 

TiON.  In  a  petition  bj  an  administrator  de  bonis  non  for  leave  to  sell 
real  estate  to  pay  debts,  the  allegations  that  no  personal  property  had 
come  into  his  hands,  and  that  there  were  debts  remaining  unpaid,  were 
a  sufficient  compliance  with  the  provisions  of  section  2375  of  tlie  Revis- 
ion. (Code,  §  2388.)  Whether  such  compliance  was  necessary  to  give 
the  court  jurisdiction  of  the  canse,  qwre? 

2. :  :  :  .    The  law  confers  upon  the  probate 

court  jurisdiction  over  the  subject-matter  of  such  applications;  and 
where  the  petition  was  entertained  and  a  sale  consummated  thereunder, 
the  court  must  have  determined  that  the  petition  was  sufficient,  and  the 
CQirectness  of  such  determination  cannot  be  questioned  in  a  collateral 
1»roceeding. 

3. : :  notice:  jurisdiotion.  Under  section  2376  of  the  Re- 
vision, which  provides  that  before  any  order  can  be  made  for  the  sale  of 
real  estate  to  pay  debts  of  decedent,  "such  notice  as  the  court  may  pre- 
scribe must  be  given  to  all  persons  interested  in  such  real  estate,"'  held 
that  the  court  had  jurisdiction  to  determine  that  the  notice  and  the 
service  thereof  were  sufficient,  and  that  such  determination,  though  er- 
roneous, cannot  be  attacked  in  a  collateral  proceeding. 

4 :  :  LIMITATION  of    time:  jurisdiction.    The  question 

whether  an  application  by  an  administrator  to  sell  real  estate  to  pay 
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debts  was  made  in  due  time  is  aot  jonkliQtaoiial  in  ito  naime.  Tboogli 
the  court  should  have  rejected  the  application  as  being  too  late,  tbft 
error  did  not  render  the  proceedings  and  sale  void  for  want  of  jurisdic- 
tion. It  should  have  been  conected  on  appeal,  and  cannot  be  coUat- 
erallj  attacked. 

Appeal  from,  Dallas  CircuU  CouH, 

Satubdat,  Ootobsb  21. 

Thb  plaintiffs  are  the  heirs  at  law  of  Adam  Riokett,  deoeaaed, 
and  brought  this  action  to  recover  certain  real  estate  belongs 
ing  to  the  said  Rickett  at  his  decease.  The  defendants  claim 
to  own  the  real  estate  in  controversy,  their  title  being  based 
on  a  conveyance  by  the  administrator  de  bonis  non  of  the 
deceased.  The  court  found  in  favor  of  the  defendants  and 
dismissed  the  petition.     The  plaintiff  appeals. 

A.  B.  Smallet/j  for  appellant. 

White  df  Wooden  and  Nov/ree  <&  Kaufftnan^  for  appellee, 

Seevsbs,  Ch.  J. — I.  Adam  Rickett  died  intestate  in  1857. 
Mary  Rickett,  his  widow,  shortly  after  his  death  was  appointed 
1  ADMnas-  administrator  of  the  estate.  She  resigned  in  1865, 
nJeof if4i  ^^^  ^^^  Abbot  was  appointed  administrator  de 
Scm  A)r^j!i^  bonie  non.  He  filed  a  petition  asking  leave  to 
^  ^^  sell  the  real  estate  for  the  payment  of  debts.  Such 
a  sale  was  ordered,  and  the  deed  to  the  purchaser  approved 
by  the  court  in  1866.  The  defendant  claims  under  such 
conveyance  the  case  can  be  best  disposed  of  by  considering 
the  objections  made  to  such  title.  It  is  conceded  by  counsel 
for  the  appellants,  if  the  probate  court  had  jurisdiction  when 
the  sale  of  the  real  estate  was  ordered,  the  title  of  the  defend- 
ants cannot,  at  this  late  day,  be  set  aside  in  this  collateral  pro- 
eeeding. 

It  is  said  an  application  to  sell  real  estate  by  an  adminis- 
trator can  only  be  made  after  a  full  statement  of  all  claims 
against  the  estate,  and  after  rendering  a  full  account  of  the 
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disposition  of  the  personal  estate.  Rev.,  §  2375.  To  say  the 
least,  it  is  doubtful  whether  this  is  a  jurisdictional  question. 
Oooper^.  Swnd&rlckndy  8  Iowa,  114;  Morrow  tf.  Weed^  4  Id., 
77.  But  waving  this  point,  it  appears  quite  satisfactorily 
from  the  record  that  it  was  alleged  in  the  petition  asking  an 
order  to  sell,  that  no  personal  estate  had  come  into  the  hands 
of  the  administrator  de  bonis  nofi^  and  also  that  there  were 
debts  remaining  unpaid.  This,  clearly,  was  sufficient  under 
the  statute;  the  petition  in  other  respects  being  sufficient  to 
invoke  and  give  the  court  jurisdiction  of  the  subject-matter. 

II.  Oonceding  the  coart  had  jurisdiction  of  the  subject- 
matter,  it'*is  said  that  it  did  not  have  jurisdiction  of  the 

^ . .  plaintiffs,  because  they  were  not  named  in  the  pe- 

*  '*  tition.  The  petition  was  entitled  as  follows: 
'^W.  S.  M.  Abbot,  adm'r  de  bonis  non  of  the  estate  of  Adam 
Rickett,  deceased,  vs.*'  etc  Petition  to  sell  land. 

"The  unknown  heirs  of  said  estate." 

This  was  followed  by  allegations  as  to  the  subject-matter. 
In  Head  et  al.  v.  Howe  et  al.,  39  Iowa,  553,  the  court  said: 
"  The  subject-matter  is  within  the  jurisdiction  of  the  court 
That  the  law  confers.  This  jurisdiction  is  called  into  exercise 
by  the  filing  of  a  petition  and  the  service  of  a  notice.  The 
court,  of  necessity,  must  determine  the  sufficiency  of  the 
petition."  The  court  determined  the  petition  to  be  suffi- 
cient, and  this  determination  cannot  be  attacked  in  this  col- 
lateral proceeding.  Besides  this,  how  are  we  to  know  that  the 
statement  that  the  heirs  were  unknown  was  not  all  the  plaint- 
iff conld  truthfully  state.  It  is  said  the  record  of  the  court 
at  least  showed  the  name  of  the  widow  of  the  deceased. 
But  this  is  immaterial,  as  it  was  for  the  court  to  determine 
whether  the  heirs  were  unknown.  In  the  ruling  made,  the 
court  may  have  committed  a  grave  error,  but  its  jurisdiction 
was  in  no  manner  affected  thereby.  It  is  suggested  no  guardian 
at  litem  was  appointed  for  the  defendants.  Hie  conclusive 
reply  to  this  is,  there  is  no  evidence  in  the  record  tending  to 
show  they  were  minors. 
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nL    It  is  objected  the  notice  is  insuflGkieiit  to  give  the 
court  jurisdiction:  Beoause,  fir%t — it  means  a  different  de- 
cedent.   The  notice  described  the  deceased  as 
Dotiee:  Jurist  Adam  ^  Ricketts.''    The  name  of  the  deceased, 

dictioii. 

in  some  places  in  the  record,  is  spelled  thus: 
^^Ricket;"  in  others,  ^^Rickett;"  and  in  the  petition  to  sell, 
and  notice,  ^<  Ricketts."  In  the  order  of  the  court  directing 
notice  to  be  given,  the  name  is  spelled  as  ^'Ricket,''  and 
also  as  '<  Ricketts."  Under  these  circnmstfmces,  we  think 
the  designation  of  the  deceased  in  the  notice  was  sufficient. 
The  second  objection  to  the  notice  is  that  no  land  is  de- 
scribed therein,  and  the  third  that  it  is  directed  to  no  defemd- 
ant  by  name.  The  notice  was  directed  to  <^the  heirs  and 
legal  representatives"  of  said  estate,  and  did  not  describe 
specifically  any  land,  but  stated  application  had  been  made  to 
sell  the  land  belonging  to  the  estate.  The  statute  then  in 
force  provided  the  notice  should  be  such  as  the  court  may  pre- 
scribe, and  must  be  given  to  all  persons  interested  in  the  real 
estate.  Revision,  §  2376. 

In  Shawhan  v.  ZqfeVj  24  Iowa,  217,  the  notice  was 
directed:  "  To  all  interested  in  the  estate  of  Benj.  P.  Shaw- 
han,"  and  such  designation  of  the  defendants  was  held  suf- 
ficient upon  the  principle  well  stated  by  Beck,  J.,  as  follows: 
<^  If  it  appears  there  was  a  notice,  though  defective,  or  the 
service  thereof  be  imperfect,  neither  in  strict  compliance 
with  the  directions  of  the  statute,  and  the  court  determined  in 
favor  of  the  sufficiency  of  sucli  notice  and  service,  which  is 
shown  upon  the  record,  even  though  such  determination  was 
erroneous,  the  judgment  of  the  court  will  not  be  held  void  in 
a  collateral  proceeding;  it  is  competent  for  the  court  to  deter- 
mine the  sufficiency  of  the  notice  and  service."  Now,  in  the 
case  at  bar,  the  court  ordered  ^^due  notice  to  all  concerned  of 
the  pendency  of  the  petition  "  should  be  given,  and  in  rela- 
tion thereto  the  court  found  and  entered  of  record:  "And 
it  appearing  to  the  satisfaction  of  the  court  that  service  ot 
notice  of  the  pendency  of  this  application  has  been  made 
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pnrBuant  to  the  direction  of  this  court  heretofore  made,'' 
etc.  Here  is  fonnd  an  express  determination  of  the  saffi- 
ciency  of  the  notice  and  service  thereof.  Under  the  role 
announced  in  Shawhan  v.  Lofferj  and  the  authorities  there 
cited,  such  determination  is  conchisive,  and  cannot  be  at- 
tacked in  a  collateral  proceeding. 

IV.  The  order  of  sale  was  made  nine  years  or  more  after  the 
death  of  Adam  Rickett,  and  we  are  aware  of  the  ruling  in 

^ .  McCrary  v.  Taaker^  41  Iowa,  255.  But  that  was 

tmie^*Juru?    ft^  appeal  from  the  decision  of  the  court  refusing 
dictton.  ^  make  the  order.  It  was  made,  therefore,  in  a 

direct  proceeding.  Here  the  question  is  whether  the  court 
had  the  jurisdiction  and  power  to  make  or  refuse  an  order  to 
sell,  and  not  whether  it  was  erroneous.  To  our  minds  the 
question  whether  the  order  was  made  in  due  time  is  not 
jurisdictional,  but  at  most  simply  erroneous. 

Apfirmed. 


"59    670  «     •  -TT 

w_llll  Thompson  v.  Silvees,  Hoffhajt  et  ix, 

1.  Praotice:  oabnishment:  examikatiok  op  gariyishbe  in  coubt. 
A  garnishee  who  has  answered  the  statutoiy  questions  propounded  by 
the  sheriff  may,  if  properly  notified  so  to  do»  be  compelled  und^  the 
statute  to  appear  before  the  court  or  a  referee,  and  submit  to  a  further 
examination. 

2. :  — — :  HUSBAND  AND  wiFK:  EVIDENCE.  A  Wife  who  is  gar- 
nished on  execution  against  her  husband  is  not  excused  ftcfm  answering 
questions  as  to  whether  she  is  indebted  to  her  husband,  or  has  money  or 
property  belonging  to  him. 

3. : :  BEFUSAL  TO  ANSWEB.  Where  garnishee,  after  answer- 
ing the  statutoiy  questions  propounded  by  the  sheriff,  was  summoned 
before  a  referee  for  further  examination,  and  she  appeared  but  refused 
to  answer,  the  plaintiff  may,  under  § 2984  of  the  Code,  have  been  enti- 
tled to  judgment  against  her;  but  since  he  did  not  then  move  for  such 
judgment,  or  having  moved,  did  not  insist  upon  a  ruling  on  his  motion, 
but  procured  an  order  for  her  appearance  in  court  for  further  examina- 
tion, held  that,  after  such  order,  she  had  a  right  to  assume  that  no  jndg^ 
ment  could  be  entered  against  her  until  such  examination  had  been 
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completed,  and  such  facts  had  been  elicited  therefrom  as  wofnld  sustain 
the  judgment  Also  held  that,  upon  an  appeal  to  this  court  from  the 
rating  of  the  court  below,  excusing  the  garnishee  from  answering  further, 
judgment  cannot  be  rendered  here  against  her,  although  the  rulings  of 
tiie  court  below  are  reversed. 

4.  Fraotice  in  Supreme  Court:  abstract:  bill  of  exceptions. 
Where  appellant's  abstract  contains  matter  which  it  oould  not  properly 
contain  unless  a  bill  of  exceptions  had  been  filed  by  him,  this  court  will 
regaid  the  appellant  as  claiming  that  such  bill  of  exceptions  was  filed, 
and  the  abstract  will  not  be  stricken  from  the  record  on  appellee^s 
motion,  simply  because  it  does  not  state  that  a  bill  of  exceptions  was 
filed.  If  in  fact  no  such  bill  was  filed,  appellee  should  have  taken  advan- 
tage of  the  omission  by  setting  it  up  in  an  additional,  abstract. 

Appeal  from  Ringgold  District  Court. 

Satubdat,  October  21. 

This  is  a  proceeding  in  garnishment  against  the  defendant, 
M.  A.  Hoffman.  The  plaintiff  holds  a  judgment  against  the 
defendant,  John  N.  Hoffman,  a  member  of  the  firm  of  Silvers 
&  Hoffman.  Upon  his  judgment  he  caused  execution  to  issue, 
and  caused  M.  A.  Hoffman,  wife  of  John  N.  Hoffman,  to  be 
garnished.  The  statutory  questions  were  propounded  to  her 
by  the  sheriff,  all  of  which  she  answered  in  the  negative. 
Afterward  a  referee  was  appointed  to  examine  her  further. 
She  appeared  before  the  referee  and  answered  one  question, 
stating  in  substance  that  she  was  not  indebted  to  the  execu- 
tion defendant.  The  referee  then  proceeded  to  interrogate 
her  specifically  concerning  certain  real  and  personal  property, 
but  she  refused  to  make  further  answers,  and  the  referee  so 
reported  to  the  court,  Tlie  plaintiff  then  moved  for  an  order 
requiring  her  to  answer,  and  the  court  ruled  that  she  be 
brought  into  court,  and  fixed  a  day  for  her  examination.  On 
the  day  fixed  she  appeared  and  the  plaintiff  by  his  counsel 
proceeded  to  interrogate  her,  but,  under  the  adv  ice  and  objec- 
tions of  her  counsel,  she  refused  to  answer,  and  the  court 
ruled  that  the  objections  were  well  taken,  and  discharged  her 
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from  making  farther  answers,  and  discharged  her  as  garnishee, 
to  all  which  the  plaintiff  excepted.     He  now  appeals. 

Whiffin  dh  Brawn^  for  appellant. 

Keller  <&  Spence  and  Askrerij  for  appellee. 

Adams,  J. — The  objections   interposed  by  the  appellee's 

counsel  were  that  she  had  already  answered  the  statutory 

1.  PRACTics.    qaestions,  and  that   the  testimony  sought  to  be 

eSmifSon '  elicited  was  against  her  husband,  the  execution 

of  garnishee      i   /•      i      ^ 

In  court.         defendant. 

In  our  opinion  neither  of  the  objections  was  well  taken. 
The  statute  expressly  provides  for  the  additional  examination 
by  the  court  after  the  garnishee  has  answered  the  statutory 
questions  to  the  sheriff,  if  the  plaintiff  notifies  the  garnishee 
to  appear  in  court  for  that  purpose.  The  garnishee  in  this 
case  was  not  only  notified  at  the  time  of  the  garnishment  to 
appear,  but  was  afterward  expressly  ordered  to  do  so  by  the 
court  Without  any  question,  we  think  the  plaintiff  was  not 
precluded,  by  the  fact  that  the  garnishee  made  answers  to  the 
sheriff,  from  prosecuting  the  examination  further  if  he 
saw  fit. 

*We  come  then  to  consider  whether  the  garnishee  was 
exempt  from  answering  because  her  answers,  if  they  had  dis- 

^ . .   closed  an  indebtedness  to  her  husband,  or  prop- 

wife  "e^-*  erty  in  her  hands  belonging  to  her  husband,  would 
deoce.  hsLve  been  testimony  against  him.     It  would  not 

be  contended,  of  course,  if  her  answers  had  been  unfavorable 
to  the  plaintiff,  tliat  they  would  have  been  testimony  against 
her  husband.  The  objection  must  be  deemed  to  be  predicated 
upon  the  theory  that  her  answers  might  have  been  favorable 
to  the  plaintiff,  and  such  as  would  have  justified  the  court  in 
charging  her  as  garnishee.  We  have  then  to  determine 
whether  such  a  result  would  have  been  against  the  execution 
debtor's  interest    To  hold  that  it  would,  would  be  to  hold  that 
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it  is  his  interest  to  be  allowed  to  coneeal  his  property  and 
thereby  evade  the  payment  of  his  just  debts.  Now  the  law, 
we  think,  does  not  recognize  that  snch  is  his  interest.  The 
debtor  ought  to  use  all  his  property  which  is  not  exempt,  in 
the  payment  of  his  debts,  and  the  law  cannot  recognize  that 
to  be  his  interest  which  is  not  right.  We  may  assume,  indeed, 
that  the  execution  debtor  desires  that  the  garnishee  should  be 
charged  if  the  facts  are  such  as  to  justify  it.  He  sustains  no 
adversary  relation  in  this  proceeding. 

We  think  that  the  case  must  be  remanded  for  a  further 
examination  of  the  garnishee  if  the  plaintiff  sees  fit  to  make 
it.  The  only  doubt  we  have  is  as  to  whether  we  ought  not  to 
go  further  and  direct  that,  without  examination,  judgment 

8.  — : :  should  be  rendered  against  her  for  the  amount  of 

answer.  the  plaintiff's  claim.     The  plaintiff  insists  that 

we  should,  because  it  appears  that,  after  the  garnishee  refused 
to  make  full  answers  to  the  referee,  he  moved  for  judgment, 
basing  his  motion  upon  the  fact  of  such  refusal.  He  calls 
our  attention  to  §  2984  of  the  Code,  which  provides  that  if 
the  garnishee,  when  duly  summoned  and  his  fees  tendered 
when  demanded,  fail  to  appear  and  answer  the  interrogatories 
propounded  to  him,  without  sufficient  excuse  for  his  delin- 
quency, he  shall  be  presumed  to  be  indebted  to  the  defendant 
to  the  full  amount  of  the  plaintiff^s  demands,  and  shall  be 
dealt  with  accordingly.  Now,  while  the  garnishee  did  not 
fail  to  appear  before  the  referee,  she  did  fail  to  answer 
and,  as  the  referee  stood  in  the  place  of  the  court,  fully  author- 
ized to  take  her  answers,  we  are  not  prepared  to  say  that  sha 
did  not  by  reason  of  her  failure  become  liable.  If  the  plaint- 
iff had  simply  stood  upon  his  right  to  a  judgment,  we  might 
have  felt  constrained  to  hold  that  he  was  entitled  to  it.  But 
without  taking  any  ruling  upon  his  motion  he  proceeded  to 
obtain,  and  did  obtain,  an  order  for  her  appearance  in  court, 
and  proceeded  to  make  an  examination  of  her  in  court 
Now,  from  the  time  such  order  was  served  upon  her,  we  think 
that  she  had  a  right  to  assume  that  no  judgment  could  be 
Vol.  LIX— 43 
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rendered  against  her  nntil  such  examination  had  been  had. 
The  order  was  based  upon  the  theory  that,  if  her  examination 
in  court  should  fail  to  disclose  any  indebtedness  upon  her  part, 
or  property  in  her  hands,  she  would  be  entitled  to  be  discharged. 
The  plaintiff,  after  proceeding  upon  such  theory,  cannot,  we 
think,  be  allowed  to  insist  that  she  was  in  no  event  entitled 
to  be  discharged.  He  has,  by  taking  the  order  and  proceed- 
ing under  it,  made  considerable  cost.  He  cani\ot  now,  we 
think,  be  permitted  to  say  that  he  is  entitled  to-  judgment, 
regardless  of  the  result  of  the  proceedings  in  which  such  costs 
have  been  made.     We  think  he  must  abide  by  their  result. 

The  conclusion  reached  in  this  case  requires  us  to  rule 
upon  a  motion  filed  by  the  appellees.  They  moved  to  strike 
1.  pRAcncB  the  appellant's  abstract,  stating  as  grounds  there- 
oourn^Rbi^  for  that  it  shows  that  no  bill  of  exception  was 
excepuons.  filed.  Without  denying  that,  if  the  abstract  showed 
affirmatively  that  no  bill  of  exceptions  was  filed,  the  motion 
should  be  sustained,  we  have  to  say  that  it  simply  fails  to 
show  that  one  was  filed.  The  question  presented  then  is  as 
to  whether  we  are  justified  in  assuming  that  one  was  filed. 

The  appellant  cannot  of  course  properly  show  to  us  what 
was  not  made  of  record.  When,  therefore,  the  abstract  con- 
tains matter  which  it  could  not  properly  contain  unless  made 
of  record,  we  must,  we  think,  regard  the  appellant  as  claim- 
ing that  it  was  made  of  record.  If  so,  a  direct  statement  to 
that  effect  by  him  is  not  necessary. 

The  general  practice,  it  is  true,  has  been  to  make  such 
statement  in  the  abstract,  but  the  practice  has  not  by  any 
means  been  invariable  in  this  respect.  Such  statement  is 
often  omitted.  Tet  the  question  is  now  raised,  we  believe 
for  the  first  time,  as  to  whether  the  abstract  should  be  stricken 
from  the  files  for  want  of  such  statement,  there  being  no 
claim  or  pretense  on  the  part  of  the  appellee  that  the  record 
is  in  fact  defective. 

It  appears  to  us  that  the  appellees  in  this  case  have  no 
good  ground  of  complaint,  unless  the  fact  is  that  no  bill  of 
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exceptions  was  filed,  and,  if  such  is  the  fact,  they  could  easily 
have  taken  advantage  of  it  by  setting  it  np  in  an  additional 
abstract;  and  such,  we  think,  would  have  been  the  correct 
practice.     The  motion  must  be  overruled  and  the  judgment. 

Reversed. 

RoTHBOOE,  J. — I  concur  in  the  result  reached  in  the  fore- 
going opinion,  but  prefer  to  put  the  case  upon  the  single 
ground  that  the  proceeding  in  garnishment  is  against  the  wife 
alone,  and  the  husband  is  not  a  proper  party  to  be  joined 
with  her.  When  she  was  called  upon  to  answer  as  garnishee 
her  answers,  whatever  they  might  be,  would  not  be  against 
her  husband,  but  against  herself.  It  seems  to  us  that  the 
opinion,  impliedly  at  least,  concedes  that  a  wife  may  be  put 
upon  the  stand  as  a  witness  by  a  party  opposed  to  the  hus- 
band and  examined  as  a  witness.  Where  the  husband  is  a 
party  in  the  sense  that  her  testimony  may  be  against  him, 
the  law  will  not  allow  her  to  be  called  and  examined  as  a 
witness;  no  matter  what  her  testimony  may  be,  she  is  dis- 
qualified as  a  witness  unless  called  by  her  husband.  Code,  § 
8641. 


RoBEBTs  v.  Campbell. 


1 .  Speoiflo  Performance :  evidence  considered.  Plaintiff  snes  for  the 

specific  performance  of  an  agreement  to  convey  land,  but  the  testimony 
foiling  to  show  what  the  agreement  really  was,  held  that  the  court  earrod 
in  decreeing  a  conveyance  as  prayed. 

2.  Mechanic's  Lien :  avbermbnts  necessary  in  petition  to  estab- 

lish. Where  neither  the  petition,  nor  the  amendment  thereto,  con- 
tained any  averment  that  the  plaintiff  performed  any  carpenter  work,  or 
other  work,  for  the  defendant,  or  fnmished  him  any  materials,  or  that 
tiiere  is  anything  due  the  plaintiff  for  such  work  or  materials,  there  was  no 
foundation  for  a  recovcty  as  for  such  work  and  materials,  nor  for  a  decree 
making  the  amount  of  such  recofery,  a  specific  lien  on  the  property  in 
question. 
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Appeal  from  Polk  Circuit  Cowrt. 
Satubdat,  Ootobbb  21. 

This  action  was  brought  to  obtain  a  decree  for  conveyance 
by  the  defendant  to  the  plaintiff  of  lots  22  and  23  in  Pleas- 
ant Hill  addition  to  the  city  of  Des  Moines,  and  also  a  decree 
for  the  reasonable  rent  thereof.  The  defendant  denied  the  al- 
legations of  the  petition,  and  filed  a  connter-daim  in  which  he 
averred  that  there  was  due  him,  from  the  plaintiflf,  a  balance 
of  an  account.  Ailterward  the  plaintiff  filed  what  he  called 
an  amendment  to  his  petition,  which,  however,  contains  no 
averments,  but  merely  an  alternative  prayer  for  the  establish- 
ment of  a  mechanic's  lien  upon  one  of  the  lots  in  question,  to- 
wit,  lot  22. 

The  court  entered  a  decree  that  the  defendant  convey  to  the 
plaintiff  lot  23,  and  also,  that  the  plaintiff  recover  of  the  de- 
fendant the  sum  of  $175,  and  have  special  execution  for  that 
amount  against  lot  22,  and  general  execution  for  the  balance, 
if  any,  after  the  lot  shall  be  sold.     The  defendant  appeals. 

Whiting  S.  Clark,  for  appellant. 

Jaine%  Embree,  for  appellee. 

Adams,  J. — I.  The  plaintiff  avers  in  substance  in  his  peti- 
tion that  he  bought  the  lots  of  one  Atkins,  and  took  a  bond 
for  a  deed;  that  afterwards,  and  before  any  deed  was  executed 
by  Atkins,  plaintiff  entered  into  an  agreement  with  the  de- 
fendant, who  was  his  son-in-law,  to  board  himself  and  daugh- 
ter, as  long  as  they  should  desire  to  live  with  him;  that  to 
pay  for  such  board,  he  agreed  with  defendant  that  Atkins 
should  deed  to  the  defendant  lot  22;  that  plaintiff  had  erected 
and  nearly  completed  a  dwelling  house  on  the  lot;  that  the 
defendant,  under  the  agreement  above  set  out,  moved  into  it 
and  commenced  occupying  it  as  a  home;  that  it  had  become 
necessary  to  borrow  some  money  upon  the  lots  to  pay  Atkins 
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and  to  discharge  Bome  other  liens  thereon,  and  complete  the 
house;  that  it  was  arranged  between  him  and  the  defendant, 
that  Atkins  should  deed  to  the  defendant,  not  only  lot  22, 
which  he  had  sold  to  the  defendant,  but  also  lot  23,  with  the 
understanding,  however,  as  to  lot  23,  that  that  was  conveyed 
to  the  defendant,  only  for  the  purpose  of  enabling  him  to  raise 
money  thereon,  in  connection  with  lot  22,  by  executing  a 
mortgage  upon  both  to  secure  a  loan ;  that  in  pursuance  of 
this  arrangement,  Atkins,  by  plaintiffs  directions,  conveyed 
both  lots  to  the  defendant,  the  latter  agreeing  orally  that,  when 
he  had  executed  a  mortgage  on  both  lots,  he  would  convey  lot 
23  to  the  plaintiff  at  his  request.  He  does  not  aver  that  the 
defendant  has  executed  a  mortgage  upon  the  lots,  or  either  of 
them,  but  he  avers  that  he  had  often  requested  the  defendant 
to  convey  to  him  lot  23,  and  the  defendant  has  refused  so  to 
do. 

The  defendant  avers  in  his  answer  that  he  borrowed  $466, 
on  five  years  time,  and  secured  the  same  by  executing  a  mort- 
gage on  both  lots,  and  used  the  money  in  discharging  liens 
upon  the  lots  and  in  finishing  the  house. 

The  court  in  decreeing  that  the  defendant  should  convey  lot 
23  to  the  plaintiff,  recognized  the  mortgage  and  decreed  that 
the  lot  should,  as  between  plaintiff  and  defendant  be  subject 
to  the  mortgage  to  the  amount  of  $151. 

Whether  the  alleged  agreement  between  the  plaintiff  and 
defendant  for  the  conveyance  of  the  lot  to  the  plaintiff  is  not 
within  the  statute  of  frauds  we  need  not  determine.  No  such 
question  is  raised.  Both  the  parties  testified,  and  they  sub- 
stantially agree,  that  the  plaintiff  was  to  pay  one  third  of  the 
mortgage  debt.  It  is  not  claimed  by  the  defendant,  as  we  un- 
derstand, that  the  plaintiff  is  not  entitled  to  have  a  deed  of 
the  lot  upon  paying  the  amount  which  he  agreed  to  pay. 
Whether  he  is  entitled  to  a  deed  before  such  payment,  de 
pends,  of  course,  upon  the  agreement.  All  the  evidence  which 
we  find  upon  the  point  is  the  testimony  of  the  plaintiff,  which 
is  in  these  words:  "I  was  to  pay  one-third  of  the  $450,  that 
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is  $160,  when  I  had  the  vacant  lot."  This  would  seem  to 
mean,  taken  by  itself,  that  he  was  to  pay  $150,  whenever  the 
title  should  be  conveyed  to  him.  But  this  money  was  not 
due  to  the  defendant,  but  to  the  mortgagee,  and  it  was  not 
due  to  the  mortgagee  until  the  end  of  five  years.  Whatever 
the  testimony  means,  we  cannot  say  that  it  means  that  the  de- 
fendant was  bound  to  convey  before  the  payment.  The  bur- 
den was  upon  the  plaintiff,  in  order  to  enable  him  to  main- 
tain an  action  for  a  conveyance,  to  show  what  the  agreement 
was.  In  decreeing  a  conveyance,  therefore,  before  payment,  it 
appears  to  us,  that  the  court  erred. 

IL  The  defendant  contends  that  the  court  erred  in  finding 
that  there  was  anything  due  the  plaintiff  for  carpenter  work 
and  building  material,  and  in  decreeing  him  a  mechanic's  lien 
therefor. 

Neither  the  petition,  nor  amendment  thereto,  contains  any 
averment  that  the  plaintiff  performed  any  carpenter  work  or 
other  work  for  the  defendant,  or  furnished  him  any  materials, 
nor  do  they  contain  any  averment  that  there  is  anything  due 
the  plaintiff  for  such  work  or  materials.  There  is,  then,  no 
foundation  laid  in  the  petition  for  such  recovery,  and  we  think 
that  the  court  erred  in  granting  it. 

III.  We  come  now  to  inquire  whether  the  defendant  is  en- 
titled to  recover  anything  upon  his  counter-claim.  The  court 
below  found  that  there  would  be  due  him,  but  for  the  pay- 
ments made  by  the  plaintiff,  the  sum  of  $242.29,  being  con- 
siderably less  than  the  amount  claimed  by  him.  We  see  no 
reason  to  question  the  correctness  of  this  finding.  As  the 
amount  thus  found  does  not  exceed  the  amount  of  payments 
admitted  by  the  defendant,  there  does  not  appear  to  be  any- 
thing due  him. 

Rkvkbsed. 
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Gbbbn  v.  Wilding. 

1.  Infant:  cohtbact  op:  rule  op  law.    When  thecoort  can  prononnce 

the  contract  of  an  infant  to  be  to  his  pr^ndice,  it  is  void,  and  when  to 
his  benefit,  aa  for  necessanes,  it  is  good;  and  when  the  contract  is  of  an 
uncertain  nature  as  to  benefit  or  prejudice,  it  is  voidable  only  at  the 
election  of  the  infant;  but  that  election  must  be  exercised  within  a  rea- 
sonable time  after  attaining  nugority. 

2.  ; :  DiSAPPiBiCAircB:  BBA80NABLB  TiMB.  Whflt  is  a  reason- 
able time  after  majority,  under  section  2238  of  the  Code,  within  which 
an  infant  may  disfdfirm  a  contract  made  in  infancy,  depends  upon  the 
circumstances  of  each  case.  But  as  the  plaintiff  in  this  case  did  nob  at- 
tempt to  disaflSrm  his  conduct  except  by  bringing  this  action,  and  did 
not  bring  this  action  until  three  years  and  eight  months  after  attaining 
her  majority,  and  three  months  after  being  legally  advised  that  she 
could  disafiBrm,  held  that  the  action  was  not  brought  within  a  reason- 
able time.  The  fact  that  she  was  informed  by  persons  not  qualified  to 
give  legal  advice  that  she  could  not  bring  her  action  until  her  infant 
brother  became  of  age,  was  not,  in  the  eye  of  the  law,  a  sufficient  reason 
for  the  delay. 

Appeal  from  Pottawatomie  District  CovH. 

S^TUBDAY,   OCTOBEB  21. 

This  is  an  action  in  equity  to  compel  the  defendant  to  re- 
convey  to  the  plaintiff  the  undivided  one  third  of  a  certain 
eighty  acres  of  land.  The  court  dismissed  the  plaintiff's  pe- 
tition. The  plaintiff  appeals.  The  facts  are  stated  in  the 
opinion. 

Ament  dk  SimmSy  for  appellant. 

Wright  <b  Baldvmiy  for  appellee. 

Day,  J. — In  1869,  one  0.  H.  Barton  died,  seized  of  the 
land  in  question,  leaving  his  widow,  Eebecca  Barton,  and  his 
children,  Charles  B.  Barton,  and  the  plaintiff  his  sole  legal 
heirs.  On  the  19th  day  of  February,  1872,  Kebecca,  Ida,  and 
Charles  Barton,  for  the  consideration  of  $800,  conveyed  the 
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land  in  controversy,  to  the  defendant.  At  the  time  of  this 
conveyance  the  plaintiff  was  thirteen  or  fourteen  years  of  age, 
and  Charles  Barton  was  yonnger.  No  order  of  court  was  ob- 
tained appointing  a  guardian  of  the  minors,  or  directing  the 
sale  of  the  real  estate  in  question.  The  purchase  was  made 
by  the  defendant  at  the  urgent  solicitation  of  Rebecca  Barton, 
and  upon  her  representation  that  she  could  not  otherwise 
maintain,  educate,  and  clothe  her  children*  It  does  not  ap- 
pear but  that  the  price  paid  was  the  full  value  of  the  land  at 
the  time  of  the  purchase.  The  purchase  price  was  paid  to 
Eebecca  Barton.  The  plaintiff  lived  with  her  mother  until 
her  marriage  in  September,  1877.  The  plaintiff  was  bom  in 
March,  1868,  or  1859.  This  action  was  commenced  on  the 
14:th  day  of  of  November,  1880,  when  the  plaintiff  was  either 
twenty-one  years  and  eight  months,  or  twenty -two  years  and 
eight  months  of  age.  She  assigns  as  a  reason  why  she  did  not 
commence  the  action  sooner,  that  she  was  advised  by  her 
neighbors,  and  her  mother,  that  she  could  not  bring  the  action 
until  her  brother,  who  is  still  a  minor,  became  of  age.  It 
does  not  appear  that  she  applied  for,  or  received,  any  legal  ad- 
vice upon  the  subject.  She  commenced  the  action  about  three 
months  after  she  was  advised  by  oneMcCoid,  that  she  could 
do  so. 

I.  It  is  insisted  that  the  plaintiff's  deed  was  without  con- 
sideration, and  is  therefore  void.  The  consideration  was  paid 
to  the  plaintiff's  mother,  and  it  is  not  shown  to  have  been  in- 
adequate. The  plaintiff  resided  with  her  mother  until  her 
marriage,  and  it  does  not  appear  but  that  she  received  the  full 
benefit  of  the  consideration  in  her  support  and  education. 
The  rule  respecting  the  contract  of  an  infant  is  as  follows: 
"That  when  the  court  can  pronounce  the  contract  to  be  to  the 
infant 's  prejudice,  it  is  void,  and  when  to  his  benefit,  as  for 
necessaries,  it  is  good;  and  when  the  contract  is  of  an  uncer- 
tain nature,  as  to  benefit  or  prejudice,  it  is  voidable  only,  at 
the  election  of  the  infant"  Keane  v.  JSaysotty  2  H.  Black, 
511;  2  Kent's  Com.,  193;  Wheaton  v.  East,  5  Yerg.,  41^ 
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The  case  of  Luafford  v.  Ferguson^  31  American  Reports,  369, 
S.  C,  3  Lea,  292,  cited  and  relied  up<»i  bj  appellant,  is  one 
in  which  there  was  no  consideration  whatever  for  the  con- 
veyance of  the  infant  The  conveyance  in  this  case,  in  our 
opinion,  was  not  void,  bat  voidable,  at  the  election  of  th^ 
plaintiff  within  a  reasonable  time  after  attaining  her  majority. 
See  Code,  §  2238. 

II.  The  only  act  of  disaffirmance  which  the  plaintiff  did  in 
the  case  was  the  commencement  of  this  suit,  which  was  either 
fonr  years  and  eight  months  or  three  years  and  eight  months 
after  she  attained  her  majority.  In  Wright  ^.  GeTmaiaiy  21 
Iowa,  585,  it  was  held  that  an  act  of  disaffirmance  about  two 
years  after  the  jflaintiff  attained  majority  was  too  late,  although 
•  daring  the  last  year  of  that  time  he  had  been  in  the  military 
service  of  the  United  States.  In  Janes  v.  Jones^  46  Iowa, 
466,  it  was  held  that  an  act  of  disaffirmance  about  six  months 
after  attaining  majority  was  not^  under  the  circumstances, 
within  a  reasonable  time.  What  is  a  reasonable  time  within 
the  meaning  of  the  statute  depends  upon  the  circumstances 
of  each  case.  Jenkins  v.  Jenkins^  12  Iowa,  195.  In  this 
case  the  only  excuse  offered  for  the  great  delay  is  that  the 
plaintiff  was  informed  by  her  mother  and  neighbors  that  she 
could  not  disaffirm  the  contract  until  her  brother  became  of 
age.  She,  however,  did  not  take  legal  advice^  and  she  waited 
at  least  three  months  after  she  was  informed  that  she  could 
disaffirm  the  contract,  before  she  commenced  the  action.  In 
our  opinion  the  plaintiff's  act  of  disaffirmance  was  not  within 
a  reasonable  time.    The  judgment  is 

Affibhed. 
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Lton  V.  Haddock  et  al. 

1.  Fraudulent  CouTeyanoe:  pabbnts  to  son.  A  fsther  and  mother 
conveyed  to  their  «on,  who  was  living  with  them,  all  their  real  estate,  for 
no  other  consideration  than  the  assumption  by  the  son  of  certain  liens 
on  the  land,  bnt  the  amount  of  these  liens  was  considerably  les9  than  the 
yalue  of  the  land:  held  that  the  conveyance,  so  far  as  the  valne  of  the 
property  exceded  the  amount  of  the  liens  assumed  by  the  grantee,  dioald 
be  held  subject  to  the  claims  of  a  creditor  whose  demands  arose  prior  to 
the  conveyance. 

Ajjpeal  from,  Ma/rshall  OvrouU  Court. 
Satiteday,  Octobeb  21. 

This  is  an  action  in  equity  by  whioh  it  is  sought  to  subject 
oertain  real  estate  and  personal  property,  the  title  to  which  is 
in  the  defendant,  Thomas  J.  Haddock,  to  the  payment  of  cer- 
tain judgments  against  the  other  defendants,  upon  the  alleged 
ground  that  the  property  was  conveyed  by  the  other  defend- 
ants to  Thomas  J.  Haddock  in  fraud  of  the  rights  of  plaintiff 
as  a  creditor. 

There  was  a  decree  in  the  Circuit  Court  for  the  plaintiffs, 
and  defendants  appeaL 

0,  L,  Binford^  and  Brovm  cfe  Carney^  for  appellants. 

Caswell  (&  Meeker  J  for  appellee. 

BoTHBOCE,  J. — The  defendant,  Thomas  J.  Haddock,  is  the 
son  of  Thomas  Haddock  and  Mary  Haddock,  the  other  de- 
fendants. He  is  unmarried  and  has  his  home  with  his  father 
and  mother.  At  the  commencement  of  this  suit  he  was  about 
thirty  years  of  age.  He  inherited  no  property  from  any  source. 
His  parents  owned  160  acres  of  land  which  was  partially  im- 
proved, and  three  lots  in  the  city  of  Marshall.  The  land  was 
incumbered  to  the  extent  of  some  $2,000.  Within  some  three 
or  four  years  after  Thomas  J.  Haddock  became  of  age,  his 
parents  conveyed  to  him  eighty  acres  of  the  land,  and  in  1877 
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they  conveyed  to  him  the  remainder.  He  also  became  the 
owner  of  the  city  lots  by  a  conveyance  from  his  parents  to 
one  Weatherby,  and  by  "Weatherby  to  one  Orabtree,  and  from 
him  to  Haddock.  He  assumed  the  ownership  of  the  farm  and 
of  all  the  personal  property  thereon  and  has  ever  since  claimed 
to  own  all  the  property.  He  paid  no  money  to  his  parents 
for  the  land,  and  it  does  not  appear  that  there  was  any  contract 
that  he  was  to  receive  pay  for  his  services  on  the  farm  after 
he  became  twenty-one  years  of  age. 

The  consideration  for  the  conveyances  of  the  lands  was  that 
he  assumed  to  pay  off  certain  mortgages  thereon  amounting  to 
some  two  thousand  dollars.  These  mortgages  were  considera- 
bly less  in  amount  than  the  value  of  the  land.  The  plaintiff 
seeks  to  enforce  the  payment  of  two  judgments  against  Thos. 
and  Mary  Haddock.  One  of  them  was  founded  on  an  obliga- 
tion which  was  contracted  before  any  of  the  conveyances  were 
made.  The  other  was  contracted  afta*  the  date  of  the  first 
conveyance  of  eighty  acres. 

The  court  below  decreed  that  the  city  lots  should  be  sub- 
jected to  the  payment  of  the  judgments.  "We  think  the  evi- 
dence fairly  supports  the  decree.  The  conveyances  of  the  lots 
from  Tlios.  and  Mary  Haddock  to  "Weatherby,  and  from  him 
to  Orabtree,  and  from  him  to  Thos.  J,  Haddock,  were  all  made 
within  a  short  time.  The  last  conveyance  was  made  at  the 
instance  and  by  the  procurement  of  Thos.  Haddock.  Tlios. 
and  Mary  Haddock  were  insolvent  at  the  time  of  all  of  the  con- 
veyances, and  the  consideration  agreed  to  be  paid  for  the  land 
was  less  than  its  value.  The  difference  between  the  mort- 
gages on  the  land  and  the  value  of  the  land  was  more  than 
sufficient  to  pay  the  plaintiff's  claims.  "We  think  the  circum- 
stances show  pretty  clearly  that  the  conveyances  were  made 
and  received,  and  Thos.  J.  Haddock  was  put  in  the  possession 
and  ownership  of  all  the  property,  to  protect  it  from  the  credi- 
tors of  his  parents.  Even  if  this  be  denied,  the  relationship 
of  the  parties  was  such,  coupled  with  the  fact  that  there  was 
no  consideration  paid,  but  a  mere  assumption  of  the  liens  on 
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the  land,  that  the  couvejaaees  in  so  &r  as  the  value  of  the 
property  exceeded  the  obligations  asBumed  bj  the  grantee 
would  be  held  subject  to  the  claims  of  creditors.  Keeder  v. 
Murphf/y  43  Iowa,  413;  Strong  v.  Zawreneey  68  Iowa,  56; 
Stammg  v.  Zaningy  Id.,  662. 

JiSVUBMKD, 


Lay  v.  Tkmpleton  et  al. 


1.  HoDMBteadi  chanobof:  uabiutt  fob  dbbts.  A  new  homestead 
of  no  greater  value  than  the  old  ona,  thoagh  purchasedin  part  with  pro- 
ceeds of  the  old  one,  and  in  part  with  other  means,  is  exempt  from  the 
debts  of  the  owner,  contracted  subseqaently  to  the  occapancy  of  the  old 
homestead. 

Ajppeal  from  Cfreens  OirouU  Court. 

Satubdat,  Ootobbb  21. 

This  is  an  action  in  equity  to  subject  certain  town  lots,  the 
legal  title  to  which  is  in  the  defendant,  Sarah  A.  Templeton, 
to  the  payment  of  a  judgment  recovered  by  the  plaintiff 
against  the  defendant,  S.  H.  Templeton.  The  court  granted 
the  relief  prayed  as  to  all  the  property  in  controversy,  except 
two  lots,  which  the  court  held  were  exempt  from  execution  as 
the  homestead  of  the  defendants.  From  the  dismissal  of  the 
petition  as  to  these  two  lots  the  plaintiff  appeals.  The  facta 
are  stated  in  the  opinion. 

O*  J7.  Balliet  and  Brown  <b  Gameyy  for  appellant. 
L.  A.  ElUa  and  JBussell  (b  ToUivety  for  appellee. 

Dat,  J. — The  judgment  to  which  the  plaintiff  seeks  to 
subject  the  property  in  question  was  recovered  March  9th, 
1881,  upon  an  indebtedness  contracted  August  Ist^  1873.  In 
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1871,  the  defendant,  S.  H.  Templeton,  owned  a  house  in 
Nevada,  which  he  and  the  defendant,  Sarah  A.  Templeton  oc- 
cupied as  their  homestead.  About  the  first  of  April,  1875, 
the  defendant  sold  this  homestead  in  Nevada  to  Pierce  for 
$1,525.  On  the  26th  day  of  April,  1875,  S.  H.  Templeton 
contracted  for  the  purchase  of  the  lots  in  question  in  Scran- 
ton  for  $325,  of  which  he  paid  one  fourth  down,  and  the  bal- 
ance in  one,  two  and  three  years. 

He  immediately  commenced  the  errection  of  a  small  house 
upon  these  lots,  and  about  the  Ist  of  July,  1875,  they  moved 
into  the  house  and  have  since  occupied  it  as  their  homestead. 
For  the  Nevada  homestead  Pierce  pcdd  $200  in  money,  and 
the  balance  of  the  proceeds  went  to  pay  debts  to  Pierce  and 
other  parties.  This  $200  was  applied  in  part  to  the  payment 
for  the  lots,  and  in  part  to  improving  them.  The  remainder  of 
the  proceeds  which  went  into  the  acquisition  of  the  new  home- 
stead arose  from  the  sale  of  personal  property  of  defendant, 
S.  H.  Templeton.  S.  H.  Templeton  assigned  his  interest  in 
the  lots  to  Sarah  A.  Templeton,  and  on  the  21st  day  of  Feb- 
ruary, 1880,  they  were  deeded  to  her.  The  intention  at  the 
time  of  selling  the  Nevada  homestead  was  to  get  another 
homestead  as  soon  as  possible.  It  is  not  claimed,  and  could  not 
be  from  the  testimony,  that  the  Scranton  homestead  is  more 
valuable  than  the  Nevada  homestead.  The  question  involved 
is  whether  the  new  homestead  is  exempt  from  liability  for 
the  debt  in  question  under  the  provisions  of  sections  2000 
and  2001,  authorizing  a  change  of  homestead.  We  think  the 
Scranton  homestead  is  exempt  under  the  doctrine  announced 
in  Benham  v.  Chamberlairhy  39  Iowa,  358,  which  holds  that 
the  purchase  of  a  second  homestead,  with  the  proceeds  in  part 
of  the  first  and  other  means,  entitles  the  owners  to  hold  it 
exempt  from  debts  contracted  subsequently  to  the  occupancy 
of  the  old  homestead.  See,  also,  Sargent  v.  Ch/uhhuchj  19 
Iowa,  37.  The  case  of  Gvoans  v.  Dewey^  47  Iowa,  414,  upon 
which  appellant  relies,  differs  in  essential  respects  from  these 
cases  and  from  the  case  at  bar.    In  that  case  the  old  home- 
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stead  was  disposed  of  in  satisfaction  of  a  debt  for  which  it 
was  liable,  and  the  property  sought  to  be  held  as  a  home- 
stead had  no  buildings  upon  it.  The  judgzoent  of  the  court 
below  is. 


105    400 


O'Bbien  v.  Habbisok  et  al. 


1.  Judioial  Sale:  puRCHiisB  ukdbr  judoicbnt  bubsbqubntlt  bb- 

versed:  statute  construed.  Under  seotioadldd,  of  the  Code,  whidi 
provideB  that  **property  acquired  by  a  purchaser,  in  j^xxl  faith,  under  a 
judgment  subsequently  reversed,  shall  not  be  affected  by  such  reversal,** 
heldy  that  a  purchaser  who  does  not  pay  the  full  amount  of  his  bid,  but 
only  the  costs  in  the  case,  is  not  a  purchaser  in  Rood  faith;  nor  is  the 
grantee  of  such  purchaser,  who  pays  to  his  grantor  only  the  money  paid 
by  such  grantor,  in  any  better  position  than  such  grantor;  nor  can  one 
who  acted  as  the  attorney  of  the  judgment  plaintiff,  both  in  the  court 
below  and  in  the  Supreme  Court>,  and  who  is  chargeable  with  actual 
knowledge  of  the  appeal,  acquire  from  such  grrantee  of  the  original  pur- 
chaser any  better  title  to  the  land  than  such  grantee  himself  had. 

2.  Practice  on  Appeal:  order  to  lower  court  to  apportion  costs: 

FAILURE  TO  HOVE  THE  COURT.  Where  a  judgment  including  costs  is 
reversed,  and  the  decree  of  the  appellate  court  directs  the  court  below 
to  make  an  equitable  apportionment  of  the  costs  in  that  court,  and  re- 
serves to  the  defendant  the  right  to  move  at  the  next  term  for  such  ap- 
portionment, this  decree  clearly  implies  that  the  original  judgment  for 
costs  is  not  left  standing,  and  the  neglect  of  the  defendant  to  move  the 
court  for  an  apportionment  of  the  costs  will  not  have  the  effect  to  keep 
the  original  judgment  for  costs  against  him  in  force. 

9.  Defective  Judicial  Sale :  abandonhent  or  land  bt  judgment 
debtor:  ESTOPPEL.  Where  land  was  sold  under  a  judgment  which 
was  reversed  on  appeal,  and  the  purchaser  was  not  a  good  faith  purchaser, 
the  fact  that  the  judgment  debtor,  after  the  Bheriff*8  sale,  abandoned  the 
land  and  removed  from  it  certain  buildings,  does  not  estop  him  to  re- 
cover possession  under  his  title. 

4.  Practice  in  the  Supreme  Oourt:  abstract  not  controverted 
DEEMED  true:  TRIAL  DK  NOVO.  Where  appellant*s  abstract  stated  that 
it  contained  all  the  evidenoe,  and  appellees,  though  filing  an  additional 
abstract  purporting  to  set  forth  the  evidence,  did  not,  until  the  argu- 
ment, claim  that  the  evidence  was  not  all  before  the  court,  and  that, 
therefore,  the  case  was  not  triable  tU  novo,  held  that  the  oltjectiim  was 
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raised  too  late,  and  that  the  court  most  tegard  the  appellant's  abstract, 
as  supplemented  by  that  of  the  appellees,  as  containing  all  the  evidence, 
and  that  the  case  mast  be  tried  tU  novo, 
5.  Defbotive  Judioiai  Sale:  ubn  of  purchaser  for  iconbt  paid. 
Where  land  was  sold  on  a  judgment  which  was  reversed  on  appeal, 
though  the  judgment  debtor  was  allowed  to  recover  the  land  of  the  por- 
chaser^s  grantee  in  an  action  for  that  purpose,  yet  it  was,  held  that  such 
grantee  should  have  judgment  against  the  owner  of  the  land  for  the 
amount  paid  the  sheriff  on  the  sale. 

A  petition  for  re-hearing  was  overruled. 

Seeyurs,  G.  J.,  unable  to  concur  in  the  opinion  on  rehearing,  and  unable, 
also,  upon  reconsideration,  to  concur  in  some  of  the  points  determined  in  the 
original  opinion,  dissents. 

Appeal  from  Palo  Alto  I^istrict  Court, 

Saturday,  October  21. 

Action  to  quiet  the  title  to  certain  land.  The  defendants 
1^  a  cross  bill  set  up  title  to  the  land  in  defendant^  T.  W. 
Harrison,  and  prayed  that  his  title  be  quieted.  There  was  iEt 
decree  dismissing  plaintiff's  petition  and  quieting  the  title  in 
defendant,  T.  W.  Harrison.     Plaintiff  appeals. 

Soper  <&  Crawford^  for  appellants. 
T,  W.  ffarrisoThy  for  appellees. 

Beck,  J. — I.  The  conflicting  titles  of  the  Irespective  par- 
ties to  the  land  in  controversy  have  a  common  source  in  John 
O'Brien.  The  plaintiff  dairtas  the  land  under  a  deed  executed 
by  him.  Defendant,  T.  W.  Hiarrison,  claims  the  land  under 
a  sheriff's  deed,  made  pursuant  to  a  sale  upon  a  judgment  in 
favor  of  John  O'Brien  against  plaintiff  in  this  case,  in  an  ac- 
tion upon  a  contract  between  the  parties,  whereby  it  was 
claimed  plaintiff  became  bound  to  support  John  O'Brien,  his 
father.  Upon  this  judgment  a  sheriff's  sale  and  deed  were 
made  to  James  R  White,  who  conveyed  the  land  to  Catherine 
Murry,  and  she  conveyed  it  to  defendant,  T.  W.  Harrison. 
We  are  required  to  pass  upon  the  validity  of  the  title  under 
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the  sheriff's  deed.  We  find  the  following  fiicts  upon  the  evi- 
dence presented  in  the  record,  which  are  to  be  considered  in 
the  decision  of  the  case: 

1.  The  judgment  upon  which  the  land  was  sold  was  ren- 
dered Maj,  1876,  and  ezecntion  issued  thereon  the  July  fol- 
lowing, and  in  August  it  was  levied  upon  the  land  in  contro- 
versy. 

2.  Prior  to  the  sale  John  O'Brien  died,  having  disposed 
of  his  property  by  will.  Catherine  Murry  is  a  devisee  under 
the  will.     She  is  a  daughter  of  the  devisor,  John  O'Brien. 

3.  Before  the  sale  of  the  land  upon  execution,  but  after 
the  levy,  William  O'Brien,  the  defendant  in  the  judgment 
and  the  plaintiff  in  this  case,  perfected  an  appeal,  but  did  not 
supersede  the  judgment. 

4.  The  land  was  sold  to  James  A.  White,  without  re- 
demption, and  a  deed  immediately  executed,  for  the  reason 
that  an  appeal  had  been  taken  in  the  case.  White  convey^ 
to  Catherine  Murry,  and  she  to  defendant,  T.  W.  Harrison. 

5.  By  the  decree  in  the  action,  it  was  declared  that  tiie 
title  of  the  land  in  controversy  was  vested  in  William 
O'Brien  and  Judgment  was  rendered  against  him  for  $895.75 
and  costs.  Upon  the  appeal,  this  court  decided  that  John 
O'Brien,  was  not  entitled  to  recover  a  money  judgment  against 
William,  and  that  William's  title  to  the  land  in  dispute  was 
valid.  See  47,  Iowa  892.  But  in  the  action,  another  mat- 
ter was  involved.  There  was  a  contract  between  the  parties 
that  John  should  convey  to  William  certain  other  lands  in 
consideration  of  the  support  of  John  and  his  wife.  It  was  held 
upon  the  appeal,  that,  under  this  contract,  neither  party  was 
entitled  to  affirmative  relief,  further  than  that  the  contract,  so 
far  as  it  constituted  a  cloud  upon  the  title  of  the  land  de- 
scribed in  it,  should  be  set  aside  and  declared  of  no  effect.  A 
decree,  in  accord  with  this  opinion  was  entered  in  this  court. 
By  this  decree  William  recovered  the  costs  of  the  appeal,  but 
it  was  ordered  that  the  court  below  should  make  an  equitable 
apportionment  of  the  costs  of  that  court  in  harmony  with  our 
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decision,  and  the  right  of  William,  by  motion  at  the  next 
term  of  the  conrt  below,  to  demand  such  apportionment  was 
secured  by  the  decree. 

The  decision  and  decree  of  this  court  was  after  the  sheriffs 
sale  and  deed,  and  the  deed  executed  by  White  to  Catherine 
MuiTy.  Tlie  deed  to  Harrison  by  Murry  was  executed  before 
that  decree. 

The  foregoing  are  undisputed  facts  of  the  case.  Other  mat- 
ters, about  which  there  is  conflict  of  eyidence,  will  be  here- 
atler  stated. 

II.  It  appears  from  the  foregoing  statement  that  defend- 
ant's title  is  based  upon  a  sheriffs  sale  and  deed,  under  a  judg- 
ment which  was  subsequently  reversed  and  set 

1.  JUDICIAL  ,_  ,     .  1?  .  TWT 

sale:  pur-       aside  ou  apppcal  to  this  court.     We  must  now 

ehase  under  ^'^'^^ 

soSSquentty  d^^^mine  whether  plaintift's  title  is  divested  by 
statute  con-  ^^^  ^^^^  ^^^  ^^^-  Code,  section  3199,  provides 
strued,  ^^^^  "property  acquired  by  a  purchaser  in  good 

faith,  under  a  judgment  subsequently  reversed,  pb«ill  not  be 
affected  by  such  reversal."  The  defendant  and  his  grantors 
under  the  sheriffs  deed  must  be  shown  to  be  good  faith  pur- 
chasers to  authorize  a  decision  supporting  the  validity  of  that 
deed. 

A  claimant  of  land,  who  has  not  paid  in  fall  therefor,  can- 
not be  regarded  as  a  good  faith  purchaser.  Kitteridge  v. 
Ohajpmany  36  Iowa,  348 ;  Syllyman  v.  Kingy  36  Iowa,  207. 

The  evidence  clearly  shows  that  White  did  not  pay  his  bid 
made  at  the  sheriffs  sale  for  the  land.  He  paid  the  costs, 
amounting  to  $146.70,  and  no  more.  The  land  was  conveyed 
by  White  to  Catherine  Murry,  for  the  consideration  of  $1200, 
but  she  paid  to  White  only  the  sum  which  had  been  paid  by 
him.  Under  the  rule  above  stated,  these  parties  arenotiona 
fide  purchasers. 

With  Harrison  the  case  is  no  better.     He  was  the  attorney 

of  John  O'Brien,  both  in  the  Supreme  Court  and  the  court 

below,  and  is  chargeable  with  knowledge  of  tlie  appeal  and  all 

proc>eeding6  had  in  the  case.    We  reach  the  conclusion  that 

Vol.  LIX— 44 
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White,  Marry,  and  Harrison  cannot  be  regarded  as  good  faith 
purchasers  under  the  judgment  and  execution. 

III.     Defendants  insist  that  their  title  is  valid,  upon  the 
gronnd  that,  by  the  terms  of  the  decree  of  this  court,  there  re- 
mained in  the  court  below  a  valid  judgment  for 

9.  PBACnCS  •        ^ 

'^"r'J^iow-  ^®^  which  would  support  the  sale  before  made. 

er© 

port 

moi 

^^"^  for  execution,  the  following  language  is  used: 

Hhe  court  below  to  make  such  an  equitable  apportionment  of 
the  costs  therein  as  seems  proper  in  view  of  the  findings  of 
this  court;  and  the  rights  of  the  defendant,  by  motion,  at  the 
next  term  of  said  court,  to  have  such  equitable  apportionment 
of  costs  is  hereby  reserved."  It  will  be  remembered  that,  pre- 
ceding this  order,  the  decree  sets  aside  the  judgment  against 
defendant  and  quiets  his  title  to  the  land  in  question. 

Defendants  now  insist  that  the  provision  of  the  decree  above 
quoted,  and  the  defendant's  failure  to  move  for  an  equitable 
apportionment  of  the  costs,  leave  the  judgment  for  costs  stand- 
ing. But  it  is  very  plain  that  this  position  is  in  conflict  with 
the  language  of  the  decree  under  consideration.  It  expressly 
provides  for,  and  directs  the  court  below  to  make,  an  equitable 
apportionment  of  the  costs.  In  this  case  it  clearly  implies 
that  the  judgment  for  costs  sliall  not  stand,  but  that  a  new 
judgment  for  costs,  after  the  matter  is  acted  upon,  shall  be 
entered.  The  judgment  reversed  was  an  absolute  judgment 
against  the  defendant  for  all  the  costs.  Our  decree  directs 
that  the  matter  of  costs  be  re-adjudicated  by  the  court  below, 
and  of  course  it  implies  that,  upon  such  adjudication,  a  judg- 
ment should  be  entered,  to  take  the  place  of  the  one  reversed 
and  set  aside. 

The  provision  of  the  decree  that  the  defendant  shall  be  se- 
cure in  the  right  to  move  for  an  equitable  apportionment  of 
costs,  does  not  nullify  the  preceding  provision,  nor  authorize 
the  conclusion  that,  if  he  failed  to  so  move,  the  judgment 
shall  stand.    It  simply  indicates  the  method  to  be  pursued  by 


Digitized  by 


Google 


OCTOBEB  TERM,  1882.  6»1 

CVBrien  ▼•  Hanrffon. 

the  defendant  to  eecare  this  action  by  the  court  below.  We 
conclude  that  the  failure  of  the  defendant  to  move  for  an 
equitable  apportionment  of  the  cost  did  not  give  validity  to 
the  judgment  which  was  Bet  aside,  nor  in  any  manner  cut  off 
or  predjudice  his  rights. 

lY.  The  plaintiff  in  this  case,  the  defendant  in  the  former 
case,  it  is  urged  by  the  defendants  herein,  after  the  sherifi's 
t.  dbfbotiVb  ^^^  abandoned  the  possession  of  the  land  in  con- 
l^Mdom^  troversy  and  removed  from  it  certain  buildings, 
iadgment  We  see  no  reason  why  this  act  should  defeat  his 
toppei.'  '  title  to  the  land.  The  abondonment  of  the  oocu* 
pancy  of  the  lands,  without  more,  woxdd  not  estop  him  to  re- 
cover its  possession  under  his  title. 

Y.     Defendants  insist  that  the  case  cannot  be  tried  ds  novo 

upon  this  appeal,  for  the  reason  tixat  the  abstract  fails  to  set 

4.  FBAoncK     ^^*  ^^1  ^®  evidence.     But  the  abstract  expressly 

%^r£-      declares  that  it  does  contain  all  the  testimony,  and 

S^jS^)^ed    defendants   filed  an  amended  abstract,  and   did 

ferial  d«  DOTo.*  not,  until  the  argument,  claim  that  the  evidence 

is  not  all  before  us.     We  must  regard  the  testimony  as  being 

fully  before  us.     Cross  v.  B.  <&  S.  W.  H.  B.  Co.  et  al.y  51 

Iowa,  683;  Starr  v.  City  o/ Burlington^  45  Iowa,  87. 

YI.     By  an  amended  petition,  the  plaintiff  tendered  to  de- 
fendant the  sum  of  $208.75,  being  the  amount  paid  to  the 
sheriff  upon  the  sale  of  the  land,  with  interest. 
^'fM^Sde'^  It  has  been  held  that  the  purchaser  who  pays  but 

len  o(  pnr- 

jhaserfor 

money  paid. 


ind 

obaser  iTor^  a  part  of  the  purchase  mon^,  and  is,  therefore, 
chargeable  with  notice  of  outstanding  equities,  is 
entitled  to  a  lien  upon  the  land  for  the  sum  paid  by  him. 
See  EiUeridge  t.  Chapnum,  supra. 

In  view  of  this  rule  and  the  tenders  made  by  the  plaintiff, 
the  defendant  is  entitled  to  recover  the  amount  tendered,  and 
will  have  judgment  therefor  without  costs. 

As  the  conclusions  we  have  announced  in  the  foregoing 
discussion  are  decisive  of  the  case,  questions  involving  other 
points  discussed  by  counsel  need  not  be  considered. 

Revebsed. 
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BsoK,  J. — ^A  petitition  for  rehearing  has  been  filed  in  this 
case,  which,  under  the  statute,  has  been  supported  by  an  oral 
argument  made  by  defendant's  counsel.  We  have,  upon  the 
petition,  re-examined  the  case,  and  remain  well  satisfied  with 
the  conclusion  and  arguments  of  the  foregoing  opinion. 

A  brief  reference  to  two  points  made  in  the  petiti&n  for  re- 
hearing  is  proper,  in  order  to  correct  a  clerical  mistake  occur- 
ing  in  our  opinion,  and  to  make  plain  the  position  that  the 
case  is  triable  de  novo  in  this  court. 

I.  It  is  stated  in  the  opinion  that  the  deed  to  Harrison 
was  executed  before  the  decree  was  rendered  under  which  the 
sherifi^s  sale  was  had.  The  deed  in  fact  was  after  the  decree. 
The  mistake  is  unimportant,  as  Harrison  could  not  be  re- 
garded as  a  good  faith  purchaser  upon  the  facts  stated,  ey^& 
although  he  purchased  before  the  decree. 

II.  Defendants  insist  that  the  case  is  not  triable  de  novo 
by  reason  of  the  following  facts:  Upon  the  trial  in  the  Dis- 
trict Court  the  plaintiff  offered  in  evidence  the  printed  ab- 
stract filed  in  this  court  in  the  case  wherein  the  judgment 
was  rendered  upon  which  the  land  was  sold.  The  abstract  in 
this  case  does  not  set  out  that  abstract,  but  refers  to  it  as  be- 
ing filed  in  this  court.  The  defendants,  appellees  in  this  case, 
filed  an  amended  abstract  of  great  length,  purporting  to  set 
out  evidence  in  the  case.  It  is  nowhere  stated  or  claimed 
therein  by  defendants  that  the  two  abstracts,  the  original 
and  amended,  fail  to  present  all  the  evidence.  The  amended 
abstract  contains  many  records,  as  executions,  returns,  etc,, 
besides  testimony  of  witnesses,  some  of  which,  it  may  be  pre- 
sumed, were  found  in  the  abstract  in  the  former  case. 

It  is  the  settled  rule  of  the  court  that  when  an  amended 
abstract  is  filed,  in  the  absence  of  a  claim  or  allegation  therein 
that  it  does  not  with  the  original  abstract  present  all  the  evi- 
dence, we  will  presume  that  all  the  evidence  is  before  us. 

Counsel  for  defendants  cite  decisions  of  the  court  to  the  ef- 
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feet  that,  when  an  abstract  shows  upon  its  face  that  it  does 
not  contain  all  the  evidence,  we  will  not  try  the  case  de  novo. 
But  these  decisions  were  made  in  cases  wherein  amended  ab- 
stracts were  not  filed.  They  are,  therefore,  not  in  conflict  with 
our  conclusion  upon  this  point  of  the  case  now  under  consid- 
eration. 

The  presumption  that  the  amended  abstract  supplied  all  ev- 
idence fn  the  case  is  sustained  by  the  consideration  that  our 
attention  has  not  been  called  to  a  single  fact  relied  upon  by 
either  party,  which  is  claimed  not  to  be  before  the  court,  for 
the  reason  that  all  the  evidence  is  not  found  in  the  two  ab- 
stracts. 

It  is  fair  to  presume  that  evidence  of  all  facts  thought  im- 
portant by  defendants,  which  was  omitted  in  the  original  ab- 
stracts, is  found  in  the  amendment  thereto  filed  by  them. 
Surely,  when  the  defendants  presented  an  amended  abstract 
for  the  avowed  purpose  of  making  the  evidence  before  us  com- 
plete, it  must  be  presumed,  in  the  absence  of  anything  to  the 
contrary  appearing  therein,  that  they  presented  in  their 
amendment  all  evidence  omitted  by  the  abstract  filed  by  the 
other  side.  We  are  authorized  to  presume  that,  when  the 
amended  abstract  was  filed,  defendants  were  content  to  try 
the  case  upon  the  evidence  presented  to  us. 

The  only  office  of  an  amended  abstract  is  to  supply  omis- 
sions and  mate  corrections  of  the  original  abstract.  We  will 
presume  that  all  omissions  and  corrections  are  made  in  an 
amended  abstract  unless  the  contrary  is  therein  shown. 

The  petition  for  rehearing  is  overruled. 

Sbevees,  Oh.  J. — I  am  unable  to  concur  in  the  foregoing, 
and,  upon  reconsideration,  I  am  unable  to  concur  in  some  of 
the  points  determined  in  the  original  opinion,  and  therefore 
file  this  dissent 
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}w  ^  Makstibld  v.  Sao  Couimr, 

1.  Paapers:  bmplotmbnt  of  phtsiciast  for:  boabd  of  supebtibobs 
CONTROL  TOWNSHIP  TRUSTBBS.  When  the  board  of  sapemsora,  m  a 
coaniy  where  there  is  no  poor  house,  employed  a  competent  phjBdan 
to  attend  all  the  poor  of  the  county,  the  trusteee  of  the  township  in 
which  such  physician  resided  mifcht  not  disregard  such  employment, 
and  employ  other  physicians  to  render  such  services  within  their  town- 
ship, and  thoreby  bind  the  county  to  pay  for  the  services  of  sooh  other 
physidans. 

Appeal  from  Sac  l^Utrict  Court. 

Saturday,  Ootobbr  21. 

The  plaintiff  is  a  physioiany  and  seeks  to  recover  in  this 
action  for  his  services  as  snch,  and  for  medicines  furnished  a 
poor  person  under  the  authority  of  tJie  township  trustees. 
Judgment  for  the  plaintiff,  and  defendant  appeals. 

Lot  Thomas^  for  appellant 
Chas.  D.  Ooldsmithy  for  appellee. 

Seevers,  Ch.  J. — The  trial  judge  certified  there  was  a 
question  of  law  upon  which  it  was  desirable  to  have  theopin* 
ion  of  the  Supreme  Court.  Such  question  is  as  follows: 
*<When  the  board  of  supervisors  of  a  county  in  which  there  is 
no  poor  house,  employs  a  convenient  and  competent  physician 
to  furnish  to  all  the  poor  persons  of  the  county  all  medicines 
and  medical  aid  that  such  poor  persons  may  require,  while 
such  physician  is  so  employed,  and  ready  and  able  to  furnish 
such  medicines  and  medical  aid,  may  the  trustees  of  the  town- 
ship in  which  the  physician  resides  disregard  such  employ- 
ment made  by  the  board  of  supervisors,  and  employ  other 
physicians  to  furnish  medicines  and  medical  aid  to  the  poor 
persons  of  said  township  who  make  application  to  them  there- 
for, and  bind  the  county  for  the  payment  of  medicines  and 
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medical  services  rendered  or  furnished  by  such  physician  em- 
ployed by  the  trustees?"  It  is  conceded  the  liability  of  the 
defendant  must  be  fixed  by  the  statute  or  it  does  not  exist 
Both  parties  cite  and  rely  upon  the  following  statute:  "The 
trustees  in  each  township,  in  counties  where  there  is  no  poor 
house,  have  the  oversight  and  care  of  all  poor  persons  in  their 
township,  and  shall  see  that  they  receive  proper  care,  until 
provided  for  by  the  board  of  supervisors/'  Code  §  1364. 
It  is  further  provided  by  statute  that  the  poor  must  make  ap- 
plication to  the  trustees,  who  may  afford  such  relief  at  public, 
expense  as  the  neccessities  of  the  person  may  require,  and 
shall  report  the  tase  to  the  board  of  supervisors,  who  may 
continue  or  deny  relief  as  they  may  see  proper.  Code,  § 
1365.  Primarily,  it  may  be  said,  the  care  of  the  poor  is  con- 
fided to  the  trustees.  But  no  provision  is  made  for  sudden 
emergencies,  such  as  a  severe  accident.  The  application  in 
such  case  for  relief  must  be  made  to  the  trustees,  and  the  same 
directed  to  be  furnished  by  them,  before  tlie  county  can  be 
made  liable.  If  relief  is  furnished  by  the  trustees,  it  is  re- 
garded as  of  a  temporary  character,  for  the  board  of  supervis- 
ors may  discontinue  the  same  if  they  see  proper.  Now  the. 
question  is  whether  the  board  may,  as  a  matter  of  precaution 
and  in  the  interest  of  economy,  employ  a  convenient  and  com- 
petent physician  in  advance  of  a  known  case  of  a  person 
needipg  relief.  We  think  they  may.  Certainly  the  statute 
does  not  forbid  the  board  from  so  doing.  The  trustees  have  the, 
care  and  overaight  of  the  poor  until  relief  is  afforded  by  the  board 
of  supervisors.  This,  we  think,  authorizes  the  board,  in  their 
discretion,  to  employ  a  physician  to  whom  the  trustees  may 
direct  sudi  person  for  relief.  There  is  no  reason  why  the 
trustees  should  not  respect  the  wishes  of  the  board  and  dii'ect 
the  poor  person  to  apply  to  the  physician  employed  by  the 
county,  unless  it  may  be  for  some  reason  not  apparent  in  the 
record. 

Ordinarily  the  care  and  responsibility  of  tlie  trustees  will 
be  lessened  if  they  do  so,  and  the  poor  person  in  no  manner 
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prejudiced.  If  the  trustees  should  employ  a  physician  and 
report  the  case  to  the  board,  it  is  clear  the  latter  may  discharge 
such  physician  and  supply  another.  Why,  therefore,  may  not 
the  board  in  advance  direct  the  trustees  whom  to  employ. 

Reversed. 


Amebioan  Ins.  Co.  v.  Stbatton. 

1.  PromiMory  Note;  official  siaKATUBBs  of  school  officers: 

DI8TBICT  NOT  BOUND  BT.  Where  a  note  was  given  to  an  insurance 
company  for  "Policy  No,  138,181.'*  and  was  signed  "E.  G.,  president, 
J.  A.,  8ecreiary»  E.  S.,  direotor,**  and  had  nothing  else  to  show  that  it 
was  the  obligation  of  the  school  district  of  which  the  makers  were  the 
officers,  held  that,  in  a  svut  thereon  against  one  of  the  makers  individ- 
ually, he  could  not  escape  liability  by  showing  that  it  was  given  for  in- 
surance upon  the  school-houset  of  the  district,  and  that  it  was  intended 
as  the  obligation  of  the  district 

2.  Sohool  Districts;  insubancb  of  school-houses:  btatots  oon- 

stbued.  Chapter  111,  acts  of  1882,  which  legalizes  all  contracts  made  by 
school  officers  for  insurance  of  school  buildings,  as  well  as  all  orders, 
warrants  and  other  evidences  of  indebtednesss  issued  therefor,  was  not 
intended  to  render  a  district  liable  for  the  personal  obligation  of  its 
officers,  such  as  the  note  sued  on  in  this  case. 

Appeal  from  Cherokee  District  CovH. 

Saturday,  Ootobeb  21. 

Action  upon  promissory  notes.  Judgment  for  plaintiffl 
Defendant  appeals. 

J.  D.  T.  Smith  and  Joy  <&  Wright j  for  appellant 

Kellogg  <b  Herrich^  for  appellee. 

Beck,  J. — I.  The  action  is  upon  several  promissory  notes, 
all  in  the  following  language,  except  variances  as  to  amounts 
and  numbers  of  policies: 
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"For  value  recieved  in  policy,  No.   138,181,  dated   the 
day  of  18     issued  by  the  American  Insurance  com- 

pany, of  Chicago,  Illinois,  we  promise  to  pay  to  said  Oompany 
the  sum  of  seven  dollars  and  ninety-nine  cents  on  the  1st  day 
of  July,  1874,  and  seven  dollars  and  ninety-nine  cents  on  the 
Ist  day  of  July,  1875,  and  seven  dollars  and  ninety-nine 
cents  on  the  Ist  day  of  July,  1876,  and  seven  dollars  on  the 
1st  day  of  July,  1877,  without  interest.^ 

Ekobt  Goodbioh,  president. 
J.  A.  Growtheb,  secretary, 
Elias  Steatton,  d'i/reotor. 

The  answer  alleges  that  the  notes  were  given  by  the  oflScers 
of  a  school  district,  upon  a  vote  of  the  board  of  directors,  for 
the  premiums  upon  policies  of  insurance  on  the  school-houses 
of  the  district;  that  they  were  received  by  plaintiffs  as  the 
obligation  of  the  district,  and  the  policies  were  issued  thereon 
and  were  part  of  the  same  transactions,  and  that  defendant 
was  known  to  plaintiff  to  be  a  director  of  the  district.  The 
answer  alleges  that  there  was  no  consideration  paid  by  plaint- 
iff  to  defendant  for  the  notes,  and  avers  that  they  are  without 
consideration. 

A  demurrer  to  the  answer  was  sustained,  and  defendant 
standing  upon  his  pleading,  judgment  was  entered  for  plaintiff. 

II.  The  case  falls  within  the  rule  of  Wing  v.  Olick  et  al.y 
66  Iowa,  473.  The  notes  in  suit  do  not  appear,  from  any- 
thing upon  their  face,  to  be  the  contract  of  the  school  district. 
The  description  added  to  the  names  of  the  makers  of  the  note 
is  not  sufficient  to  show  that  it  is  not  their  individual  con- 
tract. Nor  does  the  recitation  of  the  number  of  the  policy 
have  that  effect.  It  is  not  an  unusual  thing  for  an  individual 
to  give  his  note  for  a  consideration  moving  to  another.  The 
fact  that  the  policy  was  issued  to  the  school  district  does  not 
establish  the  liability  of  the  district  for  the  premium,  or  show 
that  defendant  did  not  intend  to  bind  himself  personally  for 
the  premiums.  The  case  is  distinguishable  from  Lacy  v.  The 
Dt^mque  Lwmher  Compam/y  43  Iowa,  610,  upon  the  facts. 
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III.  The  allegation  of  want  of  consideration  is  to  be  con- 
sidered in  connection  with  the  &ct8  alleged  in  the  answer, 
which  show  that  the  notes  were  e2cecuted  for  the  premiums 
upon  the  insurance  of  the  school-houses.  Indeed,  the  lan- 
guage setting  up  this  defense  is  to  the  eflFect  that  no  consider- 
ation moved  from  the  plaintiffs  to  defendant  It  does  not 
4^17  thi^  the  premiams  c^mstituted  the  consideration  of  the 
notes. 

IV.  Counsel  for  defendant  insist  that  under  chapter  111, 
acts  Nineteenth  General  Assembly,  the  notes  are  valid  obliga- 
tions against  the  school  district.  This  statute  legalizes  all  con- 
tracts made  by  school  officers  for  the  insurance  of  school 
buildings,  as  well  as  all  warrants,  orders,  and  other  evidence 
of  indebtedness  issued  therefor,  but  it  does  not  reach  this 
case.  It  does  not  provide  that  personal  obligations  like  the 
notes  in  suit  shall  be  regarded  as  the  obligations  of  the  school 
district,  and  the  obligors  shall  be  relieved  from  liability 
thereon;  this  the  statute  should  attempt  to  do,  in  order  to 
be  applicable  to  this  case.  The  question  would  then  arise  in- 
volving the  validity  of  such  a  statute. 

In  our  opinion  the  District  Court  correctly  ruled  sustain- 
ing the  demurrer  to  the  answer  to  plaintiff's  petition,  and  in 
rendering  judgment  for  plaintiff. 

Affirmed. 
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Mabviit  r.  Mabvin  et  al. 

1.  Divorce :  cuts  off  bight  to  doweb.  A  iroman  who  Imib  been  folly 
divorced  from  her  hasband  cannot  maintain,  afrainstthat  husband's  heir8« 
an  action  for  one-third  of  the  real  estate  of  which  he  died  seized.  Such 
right  belongs  on^  to  her  who  is  the  wife  of  the  deceased  at  the  time  of 
his  death. 

Appeal  from  Polk  CvrcuU  Court. 

Satubday,  Ootobbb  21. 

It  appears  from  the  averments  of  the  petition  that  the 
plaintiff  was  married  to  Wm.  Marvin  in  the  State  of  Ohio  in 
the  year  1852,  and  in  1856  she  obtained  a  divorce  from  him 
in  that  State  on  her  petition,  he  being  the  party  in  fault  Wm. 
Marvin  died  in  the  year  1880.  At  the  time  of  the  marriage 
and  up  to  the  time  of  his  death  he  was  the  owner  of  160  acres 
of  land  in  Polk  county  in  this  State.  The  plaintiff  claims 
that  she  is  entitled  to  one  third  of  said  land  in  fSee  as  the  wi- 
dow of  the  deceased.  The  d^endants  are  the  heirs  at  law  of 
Wm.  Marvin.  There  was  a  demurrer  to  the  petition  which 
was  sustained,  and  plaintiff  appeals. 

Detrick  <6  Snelly  for  appellant 
Smith  <6  Morrisy  for  appellees. 

GoTHBocK,  J. — A  copy  of  the  decree  of-  divorce  is  attached 
to  the  petition,  from  which  it  appears  that  the  divorce  was  fiill 
and  complete.  The  following  language  is  found  in  the  decree: 
<«It  is  therefore  adjudged  that  the  marriage  contract  existing 
between  the  parties  be,  and  the  same  is,  hereby  canceled,  dis- 
solved and  held  for  naught,  and  the  parties  be  freed  from  the 
obligations  of  the  same.''  The  law  of  this  State  must  control 
the  descent  and  distribution  of  property  within  the  State,  no 
matter  where  the  claimants  thereto  may  reside. 
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The  divorce  being  absolute,  the  rights  of  the  parties  in  prop- 
erty within  this  State  most  be  determined  by  our  laws. 

By  section  2440  of  the  Code,  the  estate  of  dower  is  abol- 
ished, but  one-third  in  value  of  all  the  real  estate  of  the 
husband  is  to  be  set  apart  to  the  wife  in  fee  simple  if  she  sur- 
vive him.  It  seems  to  us  if  there  be  no  «arviving  wife,  as  in 
ease  of  the  dissolution  of  the  marriage  relation  by  a  decree  of 
divorce,  there  can  be  no  distributive  share  set  off.  It  is  a  pre- 
requisite to  the  right  that  there  be  a  surviving  wife.  After 
a  divorce  either  party  may  again  marry.  Suppose  in  this 
case  the  husband  had  again  married,  and  died  leaving  his 
lawful  wife  surviving  him,  who  would  be  entitled  to  the  dis- 
tributive share  of  the  estate?  Of  course  it  would  be  the  last 
wife.  There  cannot  be  two  surviving  wives.  At  common 
law  *'no  woman  can  have  dower  in  her  husband's  lands  unless 
the  coverture  were  continuing  at  the  time  of  his  death."  An 
absolute  divorce  "puts  an  end  to  all  rights  resting  upon  the 
marriage  and  not  actually  vested."  Bishop  on  Marriage  and 
Divorce,  §  661. 

There  is  no  provision  of  our  statute  which  changes  this  rule 
of  the  common  law.  On  the  contrary,  by  section  2229  of  the 
Code,  "where  a  divorce  is  decreed,  the  court  may  make  such 
order  in  relation  to  the  children,  property,  parties  and  the 
maintainance  of  the  parties,  as  shall  be  right  and  proper."  We 
think  it  is  the  common  practice  in  divorce  proceedings  in  this 
State  to  make  an  equitable  division  of  the  property  of  the 
parties  to  the  action.  Such  a  proceeding  is  in  harmony  with 
the  thought  that  the  rights  of  the  parties  in  the  property  of 
each  other  are  then  fixed  for  all  time,  unless  the  decree  be 
modified  subsequently  because  of  the  changed  circumstances 
of  the  parties. 

We  do  not  think  it  necessary  to  further  elaborate  the  case. 
It  appears  to  us  that  under  our  laws  it  is  absolutely  essential 
for  plaintiff  to  show  that  she  was  decedent's  wife  at  the  time 
of  his  death  and  is  his  surviving  widow.  This  cannot  be  shown, 
because  the  marriage  was  dissolved  by  the  decree  of  divorce. 

Affirmed. 
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Snell  V.  Iowa  Homestead  Co. 

1.  Vendor  and  Vendee;  coybnants  op  wabrahtt:  liabiutt  of 
▼kndob:  hbaburb  of  damages.  Id  this  case  the  defendant  conveyed 
to  one  8.,  with  the  usual  covenants  of  warraniy,  certain  land  to  which 
it  had  no  title.  8.  afterwards  mortgaged  the  land  to  the  plaintiff  to  se* 
core  the  payment  of  certain  notes,  the  mortgage  containing  the  fol* 
lowing  recital:  **The  intention  heing  hereby  to  convey  an  abaolate 
title  in  fee  simple.**  8.  afterwards  conveyed  the  land  to  J.  C,  snlject 
to  the  mortgage  to  plaintiff,  and  J.  G.  afterwards  conveyed  to  M.  C, 
who  perfected  her  title  by  secoring  a  conveyance  from  the  real  owner, 
the  amount  paid  by  her  therefor  not  appearing.  Plaintiff  herein  suea 
the  defendant  upon  the  breach  of  its  covenants  of  warranty,  to  recover 
the  amount  due  on  his  mortgage  notes,  but  the  court  held  that  neither 
8.  (the  original  grantee),  nor  any  one  holding  under  her,  could  buy  in  the 
paramount  title,  and  recover  of  the  defendent  more  than  the  amount 
paid  therefor,  with  interest;  and  that  she  could  not,  by  her  mortgage  to 
plaintiff,  have  conveyed  to  him  any  greater  rights  against  defendant 
than  the  she  herself  possessed;  and  since  it  does  not  appear  how  much 
M.  G.  paid  for  the  paramount  title,  plaintiff  is  entiled  upon  the  record  to 
only  nominal  damages. 

Appeal  from  Buena  Vista  Circuit  Court. 

Satubday,  Octobeb  21. 

This  is  an  action  for  the  breach  of  covenants  in  a  deed  of 
conveyance  of  real  estate.  The  cause  was  tried  to  the  court, 
and  judgment  was  entered  for  the  plaintiff  for  $1,007.72. 
The  defendant  appeals.     The  facts  are  stated  in  the  opinion. 

Hubha/rdy  Clark  <6  Dawley^  for  appellant. 

Detrich  cfe  Snell^  for  appellee. 

Day,  J. — The  cause  was  submitted  to  the  oonrt  below 
upon  an  agreed  statement,  showing  the  following  facts:  On  the 
28th  day  of  November,  1864,  the  Iowa  Homestead  Company, 
in  consideration  of  $501.38,  conveyed  the  property  in  contro- 
versy to  one  Mary  Stine.  On  the  21st  day  of  May,  1866, 
Mary  Stine  executed   a  mortgage  upon  said  property  to 
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Thomas  Snell  to  secure  the  payment  of  two  promissory  notes, 
one  for  $125.25,  and  the  other  for  $328.59,  the  mortgage 
containing  the  following  recital:  "The  intention  being  to 
convey  hereby  an  absolute  title  in  fee  simple.'^  On  the  5th 
day  of  November,  1866,  Mary  Stine,  in  consideration  of 
$3,000,  conveyed  said  land  to  Jacob  Grouse,  subject  to  the 
mortgage  to  Thomas  Snell.  Afterward  the  property  was  con- 
veyed to  Mary  Grouse.  The  land  in  controversy  is  ineluded 
in  the  lands  granted  to  the  State  of  Iowa,  and  by  the  State 
to  the  Des  Moines  Navigation  and  Railroad  Go.  The  only 
claim  of  title  the  Iowa  Homestead  Gompany  had  to  said 
land  at  the  date  of  its  conveyance  to  Mary  Stine,  or  at  any 
time  thereafter,  is  under  a  conveyance  from  the  Dubuque  and 
Pacific  Railroad  Company.  The  Supreme  Gourt  of  the 
United  States,  in  cade  of  HomeBtead  Co,  v.  Valley  Rail- 
road Company y  17  Wall,,  161,  and  other  cases  upon  the  same 
state  of  facts  affecting  the  title  as  in  this  case,  decided  that 
the  Dubuque  and  Pacific  R.  R.  Go.  had  nothing  at  all  in 
said  land,  and  that  the  same  passed  to  the  Des  Moines  Navi- 
gation and  Railroad  Go.  under  the  grants  by  Gongress  to  the 
State  of  Iowa,  and  the  conveyance  from  said  State  to  said 
company.  Mary  Stine  at  the  date  of  the  deed  from  the 
Homestead  Gompany  to  her  for  said  land,  took  possession 
thereof,  and  she  and  her  grantees  remained  in  possession 
thereof  under  said  conveyance  until  July  7th,  1875,  when 
Mary  Grouse,  the  last  grantee  under  the  conveyance  from 
said  Homestead  Gompany,  purchased  the  title  thereto  through 
a  conveyance  from  said  Des  Moines  Navigation  and  Railroad 
Go.  The  agreed  statement  does  not  show  what  Mary  Grouse 
paid  for  the  conveyance  to  perfect  her  title.  The  court  found 
for  the  plaintiff  the  amount  of  the  note  for  $328.59,  with  in- 
terest compounded  at  eight  per  cent,  the  plaintiff  having 
waived  all  claim  to  recover  on  the  other  note.  The  appellant 
insists  that,  as  the  conveyance  from  Mary  Stine  and  Jacob 
Grouse  was  in  terms  subject  to  the  prior  mortgage  to  Thomas 
Snell,  the  subsequent  perfecting  of  the  title  by  Mary  Grouse 
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enured  to  the  benefit  of  Thomas  Snell;  that  his  title  was  then 
perfected,  and  there  has  been  no  breach  in  the  covenants  as 
to  him. 

In  the  view  which  we  take  of  the  ease  we  do  not  deem  it 
necessary  to  determine  this  question.  The  conveyance  of  the 
•Iowa  Homestead  Co.  to  Mary  Stine  subjected  the  company 
to  certain  liabilities,  and  conferred  upon  it  certain  privileges. 
The  grantee  of  the  Homestead  Co.  took  possession  of  the  land 
under  the  conveyance.  If  she  and  those  holding  under  her 
had  remained  in  adverse  possession  under  this  conveyance 
for  ten  years,  their  title,  defective  at  first,  would  have  ripened 
into  a  perfect  title,  and  there  would  have  been  no  liability 
upon  the  part  of  the  defendant  on  the  covenants  in  its  deed. 
If,  however,  the  grantee  of  the  defendant,  or  any  one  holding 
under  her,  had  been  evicted  under  a  paramount  title,  the  de- 
fendant would  have  been  liable  upon  its  covenants  ta  the  ex- 
tent of  the  consideration  received,  and  interest.  The  defend- 
ant, however,  had  a  right  at  any  time  before  eviction  to  buy 
in  the  outstanding  title,  and  thus  perfect  the  title  of  its  gran- 
tee, and  escape  liability  upon  its  covenants.  The  grantee  of 
the  defendant,  however,  was  not  bounds  to  waituntil  actual 
eviction,  but  she  also  might  buy  in  the  outstanding  title, 
thus  suffering  a  constructive  eviction,  and  recover  of  the  de- 
fendant, her  grantor,  the  amount  paid  for  the  outstanding 
title,  if  such  amount  was  reasonable.  Kow,  if  no  mortgage 
had  been  executed,  neither  Mary  Stine  nor  any  one  holding 
title  under  her  could  buy  in  the  outstanding  title  and  recover 
more  than  was  paid  for  it  with  interest. 

It  seems  to  us  evident  that  Mary  Stine  could  not  con- 
vey to  her  grantees  a  greater  right  than  she  herself  possessed. 
She  could  not,  by  executing  a  mortgage  to  one  party,  and  a 
conveyance  of  the  equity  of  redemption  to  another,  deprive 
her  grantor  of  the  right  which  he  possessed  to  protect  him* 
self  by  buying  in  the  outstanding  title,  nor  render  him 
liable  for  more  than  was  paid  by  any  one  holding  under  him 
for  such  title.    It  does  not  appear  what  Mary  Crouse  paid 
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for  the  outstanding  title.  There  is,  therefore,  in  the  case,  no 
basis  for  the  recovery  of  more  than  nominal  damages.  See 
Brandt  v.  Foster,  6  Iowa,  287;  Baker  v.  Corbett,  28  Id. 
317;  Thomas  v.  Stickle,  32  Id.,  71;  Richards  v.  Iowa 
Homestead  Go.,  44  Id.,  304.  In  rendering  judgment  for  the 
amount  of  the  note  secured  bj  the  mortgage  and  interest, 
the  court  erred. 

Sjcvkkssd. 


•> 


American  Missionary  Association  v.  Smith. 

1.  Tax  Bale:  beryicb  of  notice  to  redeem:  statute  cohotrued. 
The  affidavit  required  by  section  894  of  the  Code,  to  perfect  the  servioe 
of  the  notice  therein  prescribed  of  the  expiration  of  the  time  for  the  re- 
demption of  land  sold  for  taxes,  must  be  signed  and  verified  by  the 
holder  of  the  certificate  of  purchase,  his  agent  or  attorney.  An  affidavit 
made  by  one  of  the  proprietors  of  the  paper  in  which  the  notice  vmi 
published,  held  insufficient  to  cut  off  the  right  of  redemption. 

Appeal  from  Polk  Circuit  Court. 

Satitrdat,  October  21. 

This  is  an  action  in  equity  to  quiet  title  to  certain  land. 
The  defendant  claims  the  land  under  a  tax  deed.  The  plaint- 
iff claims  that  the  land  was  not  subject  to  taxation  for  the 
year  for  which  it  was  sold,  and  that  no  sufScient  notice  was 
given  of  the  expiration  of  the  time  of  redemption,  and  no 
sufficient  affidavit  was  made  of  the  service  of  the  notice.  The 
court  found  that  the  defendant  failed  to  serve  the  proper  no- 
tice prescribed  by  law,  prior  to  the  taking  of  the  deed,  and 
that  the  land  is  still  subject  to  redemption.  The  court  ad- 
judged that  the  plaintiff  may  redeem  said  land  from  the  sale 
by  paying  for  the  use  of  defendant  the  sum  of  $45.84,  which 
sum  the  plaintiff  thereupon  paid  into  court  for  the  use  of 
defendant.  The  defendant  appeals.  The  material  £stct8  are 
stated  in  the  opinion. 
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Crom,  Boweuy  for  appellant. 
Sickmon  <&  Barclag^  for  appellee. 

Day,  J. — The  oause  was  submitted  to  the  conrt  below 
upon  an  agreed  statement  of  facte.  In  the  view  which  we 
take  of  the  case,  we  deem  it  necessary  to  set  forth  only  the 
facts  pertaining  to  the  notice  of  the  expiration  of  the  period 
of  redemption,  and  the  afSdavit  required  in  section  894  of 
the  Code. 

The  land  was  assessed  for  the  years  1873  and  1874  to 
Edgar  Ketchum,  treasurer  American  Missionary  Association. 
For  1875  and  1876  the  land  was  assessed  to  Edward  Ketchum, 
treasurer  American  Missionary  Association.  For  the  years 
1877  and  1878  the  land  was  assessed  to  Edward  Ketchum, 
president  American  Misssionary  Association.  The  defend- 
ant  claims  the  land  under  a  sale  for  the  taxes  of  1874.  The 
notice  and  affidavit  ran  as  follows: 

"To  Edgar  Ketchum  and  others:  "You  are  hereby  noti- 
fied that  on  the  21st  day  of  October,  1875,  the  following 
property  was  sold  for  the  taxes  for  the  year  1874.  *  * 
*  *  That  the  same  was  purchased  by  E.  W.  Smith,  and 
duly  assigned  to  Scott  E.  Smith,  and  that  the  right  of  redem- 
tion  will  expire,  and  a  deed  for  said  land  be  made,  unless 
redemption  from  such  sale  be  made  within  ninety  days  from 
the  completed  service  hereof.  Dated  at  Des  Moinee,  this 
30th  day  of  August,  1878.  Scott  E.  Smith, 

Owner  of  Certificate.'^ 

John  G.  Blair,  being  sworn,  says:  "That  he  is  one  of  the 
proprietors  of  the  Iowa  State  Journal^  a  newspaper  pub- 
lished in  Des  Moines,  Polk  county,  Iowa,  and  that  the  notice 
of  which  the  annexed  is  a  printed  copy  was  published  in  said 
State  Journal  three  consecutive  weeks,  the  first  publication 
being  upon  the  12th  day  of  September,  A.  D.  1878,  and  the 
last  on  the  26th  day  of  September,  1878.    John  G.  Blaib." 

Section  894  of  the  Code  provides  as  follows:    "After  the 
Vol.  LIX— 45 
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expiration  of  two  years  and  nine  months  after  the  date  of  sale  of 
the  land  for  taxes,  the  lawful  holder  of  the  certificate  of  pur- 
chase may  cause  to  be  served  upon  the  person  in  possession 
of  such  land  or  town  lot,  and  also  upon  the  person  in  whose 
name  the  same  is  taxed,  a  notice,  signed  by  him,  his  agent  or 
attorney,  stating  the  date  of  sale,  the  description  of  the  land 
or  town  lot  sold,  the  name  of  the  purchaser,  and  that  the 
right  of  redemption  will  expire,  and  a  deed  for  said  land  be 
made,  unless  redemption  from  such  sale  be  made  within 
ninety  days  from  the  completed  service  thereof.  *  *  *  * 
*  *  Service  shall  be  deemed  completed  when  an  affidavit 
of  the  service  of  said  notice,  and  of  the  particular  mode 
thereof,  duly  signed  and  verified  by  the  holder  of  the  cer- 
tificate of  purchase,  his  agent  or  attorney,  shall  have  been 
filed  with  the  treasurer  authorized  to  execute  the  tax  deed." 
This  statute  clearly  fixes  the  time  when  the  proper  affidavit 
of  the  holder  of  the  certificate  of  purchase,  his  agent  or  at- 
torney is  filed,  as  the  commencement  of  the  period  of  ninety 
days  within  which  redemption  must  be  made. 

The  statute  requires  the  affidavit  to  be  signed  and  verified 
by  the  holder  of  the  certificate,  his  agent  or  attorney.  The 
provision  is  statutory,  and  it  is  imperative.  Until  the  statute 
is  complied  with,  the  statutory  period  of  redemption  cannot 
expire.  Doubtless  the  affidavit  of  some  other  person,  cogniz- 
ant of  these  facts,  would  be  just  as  efficacious  in  imparting 
information  to  the  treasurer  of  the  time  when,  and  manner  in 
which,  notice  was  given.  But  no  other  person  is  authorized 
to  make  the  affidavit.  We  are  not  authorized  to  say  that  the 
affidavit  of  some  other  person  may  be  substituted  because  it 
would  be  as  efficacious,  nor  are  we  called  upon  to  assign  any 
reason  why  the  authority  to  make  the  affidavit  should  be  lim- 
ited to  the  owner,  his  agent  or  attorney. 

When  the  provisions  of  the  statute  are  plain  and  unambig- 
nous,  it  is  sufficient  to  say  ita  lex  scripta  est.  The  affidavit 
in  this  case  was  made  by  one  of  the  proprietors  of  the  paper 
in  which  the  notice  waa  published,  and  not  by  the  owner  of  the 
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certificate,  his  agent  or  attorney.  It  was  therefore  insufficient 
under  the  statute,  and  the  plaintiff  is  still  entitled  to  redeem 
from  the  tax  sale.     The  jndgment  of  the  court  below  is 

Affibmed. 


59    TUT 
8Q    667 

Miller  v.  C.  &  N.  W.  R.  Co.  m  m\ 

1.  Railroads:  rate  of  speed:  yerdict:  evidence  to  8UFP(»aT.    Since 

it  appears  from  the  evidence  in  this  case  the  accident  to  plainti£r*8  horse, 
for  which  he  seeks  to  recover,  may  have  been  occasioned  by  defendant's 
train  entering  upon  the  depot  grounds  at  the  vnlawfal  rate  of  more  than 
eight  miles  per  hoar,  notwithstanding  the  fact  that  the  train  had  slowed 
down  to  a  speed  of  less  than  eight  miles  per  hour  before  the  animal  came 
upon  the  track,  and  the  evidence  is  thus  susceptible  of  a  construction 
consistent  with  th^  verdict,  the  verdict  will  not  be  set  aside  as  not  being 
supported  by  the  evidence. 

2.  :  INJUKT  TO  STOCK  RUKNINO  AT  LARGE:  CONTRIBUTORY  NEGLI- 
GENCE. An  instruction  in  the  following  language:  '*  If  the  plaintiff 
knowingly  allowed  his  horse  to  be  upon  and  to  frequent  the  depot  and 
station  grounds  of  defendant,  where  it  was  not  required  to  fence,  and 
where  there  was  danger  of  the  horse  being  struck  by  the  trains  of  defend- 
ant, he  is  guilty  of  contributory  negligence,  and  cannot  recover  in  this 
action,  *  *  held,  properly  refused .  Kuhn  v.  C,  R,  I.&P.IL  Co^  42  Iowa, 
420. 

8.  :  INJURY  TO  STOCK  ON  DEPOT  GROUNDS:  DOUBLE  DAMAGES: 

STATUTE  CONSTRUED.  A  statute  ougfat  Bot  to  be  80  construed  as  to 
create  or  authorize  the  recovery  of  a  penalty,  unless  the  intention  to  do 
so  is  clear.  Consequently,  the  latter  part  of  §  1289  of  the  Code,  making 
railroads  liable  under  said  section  for  the  operating  of  trains  in  depot 
grounds  at  a  greater  rate  of  speed  than  eight  miles  per  hour,  being  sus- 
ceptible of  a  different  construction,  will  not  be  construed  so  as  to  author- 
ize the  recovery  of  double  damages  for  ixguries  to  stock  caused  by  a 
violation  of  said  statute. 

Saturday,  Ootobeb  21. 

Appeal  from  Story  Ci/rcuU  Cov/rt. 

This  is  an  action  to  recover  double  damages  for  the  killing 
of  plaintifi's  horse,  upon  defendant's  depot  grounds,  by  a  train 
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running,  it  is  alleged,  at  a  greater  rate  of  speed  than  eight 
miles  an  hour.  Upon  motion  of  the  defendant,  all  that  por- 
tion of  the  petition  relating  to  double  damages  was  stricken 
out. 

The  defendant  denied  the  allegations  of  the  petition,  and 
alleged  that  the  plaintiff  contributed  to  the  injury  by  allow- 
ing his  horse  to  run  at  large  in  the  vicinity  of  the  depot 
grounds.  There  was  a  jury  trial  resulting  in  a  verdict  and 
judgment  for  the  plaintiff  for  one  hundred  dollars.  Both 
parties  apjJeal.  The  defendant,  having  first  served  notice  of 
appeal,  is  to  be  denominated  the  appellant. 

Hvhhard^  Clark  <&  Dawley^  for  appellant. 

Geo.  A.  Underwood  and  S.  J^.  Balliett^  for  appellee. 

Day,  J. — I.  It  is  insisted  by  the  defendant  that  the  verdict 
is  not  supported  by  the  evidence.  Section  1289  of  the  Code 
LBAiLBOADs:  P^ovides:  "The  operating  of  trains  upon  depot 
^iS?ct1^eH- '  grounds  necessarily  used  by  the  company  and  pub- 
donct.  jj^  where  no  such  fence  is  built,  at  a  greater  rate 

of  speed  than  eight  miles  per  hour,  shall  be  deemed  negli- 
gence and  render  the  company  liable  under  this  section." 
There  was  evidence  tending  to  show,  and  from  which  the  jury 
could  have  found,  that  the  train  in  question,  when  it  passed 
the  east  switch  and  entered  upon  the  depot  grounds,  was  run- 
ning at  a  rate  of  from  fifteen  to  sixteen  miles  an  hour,  and 
that  the  whistle  for  stock  was  made  soon  after  the  engine 
crossed  the  switch.  Before  the  animal  actually  came  upon 
the  track,  which  was  about  five  or  six  rods  ahead  of  the  engine, 
it  appears  without  conflict  in  the  evidence  that  the  train  had 
slowed  down  to  a  speed  less  than  eight  miles  an  hour,  and 
that,  when  tlie  engine  struck  the  horse  in  question,  the  train 
had  so  nearly  stopped  tliat  the  fireman  got  off  the  engine  and 
went  ahead  of  it,  and  drove  another  animal  off  the  track. 
From  the  fact  that  the  stock  whistle  was  sounded  soon  after 
the  train  passed  the  east  switch,  the  jury  were  authorized  to 
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find  that  the  animal  in  question  was  then  discovered  to  be  in 
a  dangerous  situation. 

And  from  the  fact  that  the  train  had  so  nearly  stopped  when 
the  accident  occurred,  the  jury  were  authorized  to  find  that 
the  train  would  have  been  stopped  entirely,  if  it  had  entered 
the  depot  grounds  at  a  speed  not  exceeding  eight  miles  an 
hour. 

It  follows  that  the  accident  may  have  been  occasioned  by 
the  train's  entering  upon  the  depot  grounds  at  a  speed  greater 
than  eiglit  miles  an  hour,  notwithstanding  the  fact  that  the 
train  had  slowed  down  to  a  speed  less  than  eight  miles  an 
hour  before  the  animal  actually  came  upon  the  track.  We  do 
not  feel  authorized  to  disturb  the  verdict  upon  the  ground  that 
it  is  not  supported  by  the  evidence. 

II.  The  evidence  shows  that  the  plaintiff  lived  about  one 
hundred  yards  from  the  depot,  and  that  the  night  before  the 
• .-Injury  injury  he  turned  his  horses  out  to  graze  north  of 

to  stock  pun-     ,,  ,,  T  .111./. 

nioK  at  large:  the  depot,  and  that  they  were  in  the  habit  of  run- 
contributory  ^    '  •^ 
negiigeuce.      ning  at  large  and  grazing  upon  the  depot  grounds. 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows: 
"If  the  plaintiff  knowingly  allowed  his  horse  to  be  upon  and 
to  frequent  the  depot  and  station  grounds  of  defendant,  where 
it  was  not  required  to  fence,  and  where  there  was  danger  of 
the  horse  being  struck  by  the  trains  of  defendant,  he  is  guilty 
of  contributory  negligence  and  cannot  recover  under  this 
action."  The  refusal  to  give  this  instruction  is  assigned  as 
error. 

This  instraction  was  properly  refused  under  the  doctrine 
announced  in  Kuhn  ^.  (7.  R.I.<&  P.  B.  Co.^  42  Iowa,  420. 
The  case  of  Van  Horn  v.  J?.,  C.  R.  <b  N.  B.  Co.,  33  ante, 
is  not  in  point.  In  that  case  it  was  held  that  the  defend- 
ant should  have  been  allowed  to  prove  that  the  stock  killed 
ran  at  large  unlawfully,  in  violation  of  a  city  ordinance. 

III.  It  is  claimed  that  the  verdict  is  contrary  to  the  in- 
structions of  the  court,  that  the  plaintiff  must  show  that  the 
injury  occurred  without  fault  or  negligence  on  his  part  and 
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that,  right  or  wrong,  this  instruction  embraces  the  law  of  the 
case  and  must  be  followed.  But  the  court  further  instructed 
the  jury  that  it  was  not  necessarily  negligence  for  the  plaint- 
iff to  suffer  his  horse  to  run  at  large,  and  left  it  to  them  to 
determine  as  a  question  of  fact,  whether  the  plaintiff  exer- 
cised such  ordinary  and  reasonable  care  to  prevent  injury  as 
an  ordinarily  prudent  person  would  exercise  under  like  cir- 
cumstances. The  instructions  clearly  left  it  to  ths  jury  to 
determine  whether,  under  the  circumstances,  it  was  negligence 
for  the  plaintiff  to  allow  his  horse  to  run  at  large.  It  cannot 
be  claimed  that  the  jury,  in  rendering  a  verdict  for  the  plaint- 
iff, disregarded  these  instructions. 

IV.  The  plaintiff's  appeal  presents  the  question  as  to  his 
right  to  recover  double  damages.  Section  1389  of  the  Code 
3. :iniu-  is  as  follows:  "  Any  corporation  operating  a  rail- 
on  depot  way,  that  fails  to  fence  the  same  against  live  stock 
d^SS-**'  running  at  large  at  all  points  where  such  right  to 
sSi^  *^""  fence  exists,  shall  be  liable  to  the  owner  of  any 
such  stock  injured  or  killed  by  reason  of  the  want  of  such 
fence  for  the  value  of  the  property  or  damage  caused,  unless 
the  same  was  occasioned  by  the  willfal  act  of  the  owner  or  his 
agent.  And  in  order  to  recover,  it  shall  only  be  necessary  for 
the  owner  to  prove  the  injury  or  destruction  of  his  property; 
and  if  such  corporation  neglects  to  pay  the  value  or  damage 
done  to  any  such  stock  within  thirty  days  after  notice  in 
writing,  accompanied  by  an  affidavit  of  such  injury  or  destruc- 
tion, has  been  served  on  any  officer,  station  or  ticket  agent 
employed  in  the  management  of  the  business  of  the  corpora- 
tion, in  the  county  where  the  injury  complained  of  was  com- 
mitted, such  owner  shall  be  entitled  to  recover  double  the 
value  of  the  stock  killed  or  damages  caused  thereto.  *  * 
*  *.  The  operating  of  trains  upon  depot  grounds  necessa- 
rily used  by  the  company  and  public  where  no  such  fence  is 
built,  at  a  greater  rate  of  speed  than  eight  miles  per  hour, 
shall  be  deemed  negligence  and  render  the  company  liable 
under  this  section.''     The  body  of  this  section  was  enacted  in 
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1862.  The  provision  respecting  the  operating  of  trains  upon 
th^  depot  grounds  was  added  in  1873,  when  the  Code  of  1873 
was  adopted.  This  provision  is  susceptible  of  two  construc- 
tions. First:  That  it  creates  a  liability  to  the  same  extent 
as  for  a  failure  to  fence,  including  a  liability  for  double  the  dam- 
ages caused,  upon  a  failure  to  pay  for  the  injury  within  thirty 
days  after  the  giving  of  the  prescribed  notice.  Second:  That 
it  simply  makes  the  running  at  a  greater  rate  of  speed  than 
eight  miles  an  hour  negligence  and  creates  a  liability  therefor, 
leaving  the  extent  of  the  liability  to  be  determined  by  the 
amount  of  injury  done.  The  provision  in  this  section  making 
the  defendant  liable  for  double  the  damages  is  in  its  nature 
penal.  A  statute  ought  not  to  be  so  construed  as  to  create  or 
authorize  the  recovery  of  a  penalty,  unless  the  intention  to  do 
BO  is  clear.  Inasmuch  as  this  provision  of  the  statute  is  sus- 
ceptible of  diiferent  constructions,  it  ought  not,  we  think,  to 
be  so  construed  as  to  authorize  the  recovery  of  double  dam- 
ages.    Upon  bo&  appeals  the  judgment  is 

Affibmed. 


Digitized  by 


Google 


712  SUPREME  COURT  OP  IOWA, 

Crosby  t.  HungerforA. 


j  ^  ^  [The  two  opinions  next  following,  which  were  filed  at  the  Jane  term,  1882, 

so  'ritl        ^^^  ^^^^  foi*  rehearinflr,  and  did  not  come  into  my  hands  in  lime  for  paUica- 
^  ^        tion  in  their  proper  order.    REF<mTBS .] 
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i^^^    ^^^  CbOSBY  V.  HCJNGKBFOBD  BT  AL. 

1.  Pleading:  redundant  allbgationb:  proof  or  not  nbgbssart.  In 

an  action  against  the  sureties  on  a  sheriff's  bond  for  negligence  of  the 
sheriff  in  failing  to  lery  an  execution  npon  certain  property  in  the  pos- 
session of  theexecation  debtor,  held  that  it  wassuffideat  for  the  defend- 
ants, having  admitted  that  the  execotion  debtor  had  in  his  possession 
certain  articles  of  personal  property,  to  deny  that  he  was  the  owner  of 
them;  and  although  defendants  proceeded  to  aver  with  particularity  the 
ownership  of  each  article  of  such  petsooal  property,  such  averments 
were  redundant,  and  it  was  not  incumbent  npon  defendants  to  prove  the 
same. 

2.  Execution:  duty  of  sheriff  to  levy:  instruction.    In  snch  ac- 

tion the  court  gave  the  following  instruction:  ''Under  said  execution  the 
sheriff  was  bound  to  levy  on  the  property  in  possession  of  the  execution 
debtor,  but  if  he  failed  to  levy  thereon,  and  if  the  evidence  shows  that 
the  property  was  then  the  property  of  some  one  other  that  the  execution 
debtor,  then  the  defendants  herein  are  not  liable  for  the  failure,  if  any, 
of  said  sheriff  to  levy  on  said  property:**— l^/cj  correct  and  properly 
given. 

8.  :  :  MEASURE  of  SKILL  AND  DILIQENCE    REQUIRED.     The 

exercise  of  such  skill  and  diligence  as  a  reasonable  man  would  exercise 
in  the  performance  of  like  duties  under  the  same  circumstances,  is  all 
that  can  be  required  of  a  sheriff  in  levying  npon  property  under  an  exe- 
cution. 

4.  InstruotionB :  repetition  not  required.    It  was  not  error  to  refuse 

to  give  to  the  jury  an  instruction  asked  by  a  party,  when  the  instruction 
refused  was  substantially  covered  by  one  given. 

5.  Evldenoe:  improper  admission  of:  error  without  prejudice. 

Where  a  fact  was  established  by  testimony  which  is  not  disputed,  the 
appellant  cannot  claim  to  have  been  prejudiced  by  the  admission  <^  other 
immaterial  testimony  tending  to  establish  the  same  fact. 

6.  Practice:  interrogatories  to  jury:  duty  of  party  proposing. 

The  statute  is  imperative  that  a  party  proposing  to  submit  to  the  jury 
special  interrogatories  shall  submit  the  same  to  the  attorney  of  the  ad- 
verse party  before  the  argument  is  begun.  It  is  not  sufficient  that  they 
be  submitted  to  the  court;  and  the  court  did  not  err  in  refusing  to  submit 
to  the  jury  interrogatories  which  had  not  been  submitted  to  the  adverse 
attorney  vdthin  the  time  provided  by  statute. 
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7.  Verdict:  eyidbnce  to  suppobt.  Where  there  is  some  evidence  to 
support  a  verdict,  it  will  Dot  be  set  asde  in  this  coort  as  being  without 
support. 

Appeal  from  Sioym  District  Cawrt. 

Fkiday,  Juke  9. 

Action  upon  a  BherifPs  bond.  The  defendants  are  sureties 
upon  the  bond.  The  principal,  one  Innis,  is  dead.  The  plaint- 
iff obtained  a  judgment  against  one  Yan  Sickle  and  caused 
execution  to  be  issued  and  placed  in  the  hands  of  Innis,  who 
was  sheriff  of  Plymouth  county.  No  levy  was  made  by  Innis, 
and  the  plaintiff  avers  that  he  was  guilty  of  negligence  in  not 
making  a  levy.  The  defendants  deny  that  he  was  gailty  of 
negligence.  There  was  a  trial  to  the  jury  and  verdict  and 
judgment  rendered  for  the  defendants.     The  plaintiff  appeals. 

H.  C.  Hemhvuxiy  and  II.  C.  CvHiSy  for  appellant 
O.  W.  Argo  and  Isaac  Feixdletouj  for  appellee. 

Adams,  J. — I.  The  defendants  in  their  answer  admitted 
that  Van  Sickle,  the  execution  debtor,  had  certain  personal 
1.  PLBADiNo:  pi'operty  in  his  possession  but  averred  that  he  did 
EgiuiolwV*^'  not  own  the  same.  They  described  the  property, 
nec^saiy!^'  showing  it  to  consist  of  agricultural  implements, 
and  they  set  out  the  name  of  the  owner  of  each  implement. 
The  court  instrncted  the  jury  that,  if  the  evidence  showed  that 
the  property  belonged  to  some  one  other  than  Van  Sickle,  the 
defendants  were  not  liable  for  Innis'  omission  to  levy  on  the 
same.  The  plaintiff  contends  that  the  court  misconceived  and 
misstated  the  issue,  for  that  under  the  averments  of  tlie  answer 
it  was  incumbent  upon  the  defendants  to  prove  that  the  sev- 
eral implements  belonged  to  the  several  pei-sons  respectively 
named  in  the  answer  as  the  owners  thereof,  and  that  it  was 
not  sufficient  for  the  defendants  to  prove  tliat  they  belonged  to 
some  one  other  than  Van  Sickle. 

The  answer  to  our  mind  contained  more  than  is  necessary. 


Digitized  by 


Google 


714  SUPREME  COUBT  OF  IOWA, 

GvMlnr  T.  HuBfMford. 

The  plaintiff  had  averred,  as  it  was  incumbent  upon  him  to  do, 
that  there  was  property  liable  to  the  execution.  He  had  also 
averred  tliat  Innis  was  guilty  of  negligence  in  omitting  to 
levy.  Under  the  issue  tiius  tendered,  it  wi»  sufficient  for  the 
defendants  to  deny  that  there  was  property  liable  to  the  exe- 
cution, or,  if  they  were  satisfied  that  there  was  such  property, 
they  might  simply  deny  that  Innis  was  guilty  of  n^ligence. 
This  they  did  do  and  in  addition  averred  with  particularity 
the  ownership  respectively  of  the  difterent  articles  of  property 
in  Van  Sickle's  possession.  Now  whatever  view  the  court 
may  at  one  time  have  taken  of  the  necessity  of  such  averment, 
we  have  to  say  that  we  think  it  was  not  necessary,  and  that 
the  court  did  not  err  in  omitting  to  instruct  the  jury  that  the 
ownership  must  be  proved  strictly  as  averred.  If  Van  Sickle 
did  not  own  the  property  it  was  not  important  to  inquire  who 
did. 

We  ought  perhaps  to  say  in  this  connection  that  the  plaint- 
iff seems  to  have  conceived  the  idea  that  an  admission  of  pos- 
session of  personal  property  by  Van  Sickle  was  an  admission 
of  the  defendant's  liability,  unless  avoided  by  an  averment 
that  the  property  was  owned  by  some  person  other  than  Van 
Sickle.  But  possession  by  Van  Sickle  was  merely  presump- 
tive evidence  that  he  was  the  owner.  This  presumption  might 
be  overcome  by  evidence  that  he  was  not  the  owner,  and  such 
evidence  was  admissible  under  tlie  denial  tliat  thei*ewas  prop- 
erty liable  to  the  execution. 

II.  The  court  gave  an  instruction  in  these  words:  "Under 
said  execution  the  sheriff,  Innis,  was  bound  to  levy  on  the 
2  EXECUTION-  P^P^^^y  ^^  *^^®  possession  of  Van  Sickle,  but  if 
i'fltijievy.Ma"  ^^^  failed  to  levy  thereon,  and  if  theevidenoo  shows 
Btruction.  ^\^^  ^i^q  property  was  then  the  property  of  some 
one  otlier  tlian  Van  Sickle,  then  the  defendants  lierein  are  not 
liable  for  the  failure,  if  any,  of  said  Innis  to  levy  on  said 
property."  The  giving  of  this  instruction  is  assigned  as  er- 
ror. 

The  plaintiff's  contention  is,  if  we  understand  it,  that  the 
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sheriff,  haviog  yiolated  an  imperative  obligation  to  levy  on  the 
property  in  Van  Sickle's  possession,  became  liable  to  the 
amount  of  the  fall  value  thereof,  not  exceeding  the  amonnt 
of  the  execution,  and  that  it  is  not  material  whether  Yan  Sickle 
had  any  int^est  in  the  property  or  not. 

It  was  held  in  Evans  dk  Son  v.  Thurston^  68  Iowa,  122, 
that  where  on  officer  has  levied  an  execution,  and  has  been  in- 
demnified, it  is  his  duty  to  hold  the  property,  and  subject  it 
to  his  execution,  and  that  if  he  releases  it  he  cannot  be  allowed 
to  escape  liability  by  showing  that  the  property  did  not  be- 
long to  the  execution  debtor.  But  the  reasoning  in  that  case 
will  show  that  it  is  not  applicable  to  the  case  at  bar.  It  is 
abundantly  evident  that,  if  Yan  Sickle  had  no  interest  in  the 
property  in  question,  the  plaintiff  sustained  no  injury  by  the 
sheriff's  failure  to  levy,  and  we  think  it  allowable  for  the  de- 
fendants to  show  that  Yan  Sickle  had  no  interest.  Governor 
V.  Campbellj  X7  Ala.,  666. 

III.  The  court  instructed  the  jury  that  if  the  sheriff  used 
ordinary  skill  and  diligence  in  the  discharge  of  his  duties 

^  __ , the  defendants  would  not  be  liable.     The  giving 

SSfSSdiii-  ^*  *^'*  instruction  is  assigned  as  error.  It  is 
gencerequired.  contended  that  the  sheriff  was  bound  to  use  more 
than  ordinary  skill  and  diligence.  But  we  cannot  say  that 
he  was,  if  we  take  the  words  used  in  the  sense  in  which  they 
appear  to  have  been  used.  The  court  defined  ordinary  skill 
and  diligence  as  being  such  as  a  reasonable  man  would  exer- 
cise in  the  performance  of  like  duties  under  the  same  circum- 
stances. Beasonable  diligence  we  think  is  sufficient  EU 
more  v.  Hilly  61  Wis.,  366;  Barnes  v.  Thompson^  2  Swan, 
(Tenn.),  812. 

lY.  The  plaintiff  requested  the  court  to  instruct  the  jury 
that  any  statement  to  the  sheriff  by  Yan  Sickle  that  the  prop- 
erty in  his  possession  was  not  his,  would  not  relieve 

1.  IN8TRUC-  »/  r  7 

ucmnorfe?*"  ^^  sheriff  from  his  obligation  to  levy.     The  court 
qniied.  refused  to  so  instruct  and  the  refusal  is  assigned 
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as  error.  The  court  had  already  given  an  unquaKfied  instruc- 
tion to  the  effect  that  the  sheriff  was  bound  to  levy  upon  any 
property  in  Van  Sickle^s  possession.  This  was  equivalent  to 
saying  that  there  was  nothing  shown  in  the  case  which  could 
relieve  him  from  the  obligation.  The  instruction  refused  was 
we  think  substantially  covered  by  the  one  given. 

V.  The  plaintiff  assigns  as  error  the  admission  in  evidence 
of  a  contract  executed  by  him  to  the  Adams  &  French  Har- 
5.  KTimcNCE:  ^®®^r  Co.    The  contract  purported  to  show  that 

iSSSHfT^'  they  made  Van  Sickle  their  agent  for  the  sale  of 
prejudic^*^^  harvesters.  It  also  showed  the  terms  of  the  agency. 
Van  Sickle  testified  that  a  certain  harvester  in  his  possession 
was  received  by  him  from  the  Adams  &  French  Harvester  Co. 
as  their  agent.  He  says  that  he  received  it  under  a  contract 
executed  in  1876,  the  terms  of  which  were  similar  to  the 
terms  of  the  contract  introduced  in  evidence,  which  was  exe- 
cuted in  1876.  The  plaintiff  insists  that  the  contract  was  im- 
material and  secondary  evidence.  If  we  should  concede  that 
the  contract  was  inadmissible,  we  should  not  be  able  to  say 
that  the  plaintiff  was  prejudiced.  The  testimony  of  Van  Sickle 
t^at  he  received  the  harvester  as  agent  seems  to.be  undispu- 
ted. 

VI.  The  plaintiff  complains  that  certain  interrogatories 
proposed  by  him  for  submission  to  the  jury  the  court  refnsod 
«.  pRAGTiGB :  *^  submit.    The  defendants  objected  to  the  sub- 

Ses  tojSy':  Diissiou  on  the  ground  that  they  were  not  perti- 
prop<S&£^  iient,  and  would  tend  to  confuse  the  jury,  and  upon 
tiiie  further  ground  that  they  were  not  submitted  to  the  defend- 
ant's attorneys  until  after  the  argument  had  commenced.  The 
statute  is  imperative  that  such  questions  must  be  submitted  to 
the  attorney s  of  the  adverse  party  before  the  argument  is  com- 
menced. It  is  contended  that  it  is  sufficient  that  they  were 
submitted  to  the  court,  because  it  must  be  presumed  that  the 
court  submitted  them  to  the  attorneys  of  the  adverse  party, 
but  we  think  otherwise. 
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VII.  The  plaintiflF  contends  tliat  the  verdict  is  without 
support,  because  there  was  no  evidence  that  Van  Sickle  was 
T.  viaaDicT:  not  the  Owner  of  the  personal  property  in  his  pos- 
support.  session.  The  evidence  upon  this  point  is  not  very- 
full,  hut  Van  Sickle  testifies  in  these  words:  "None  of  this 
property  which  was  received  according  to  the  written  contracts 
I  have  produced  belonged  to  me,  and  I  had  no  property  lia- 
ble to  be  taken  on  execution."  We  think  that  the  verdict 
could  not  be  said  to  be  without  support.  The  judgment  must 
be 

Affibmed. 


Robinson  v.  Fiest  M.  E.  Chuboh  of  Fbakkville  et  al. 

1.  Frandulent  Conveyance:  pbefebencb  op  obeditors:  bulb  in 
EQUITY.    The  defendant,  the  M.  E.  Church »  owned  the  lot  in  question, 
on  which  was  situated  its  house  of  worship  and  parsonage.    It  was  in- 
debted to  Litchfield,  S122.18,  to  Lane,  S855,  and  to  Aldrich,  8300. 
Litchfield  had  begun  an  actiou  to  recover  his  claim,  but  three  days  be- 
fore he  obtained  judgment,  the  church  conveyed  to  Aldn'ch  in  payment 
of  his  claim,  that  part  of  the  lot  on  which  the  parsonage  stands,  and 
mortgaged  to  Lane  the  other  part  to  secure  her  claim.    Plaintiff  chums 
the  property  by  virtue  of  a  sheriff 's  deed  obtained  under  the  Litchfield 
judgment,  and  seeks  to  set  aside  the  deed  to  Aldrich,  and  the  mortgage 
to  Lane  as  fraudulent.    Under  these  facts  the  court  held  that  plaintiff 
could  not  recover,  because: 
First :    The  church  in  preferring  creditors,  did  not  exhaust  its  property,  it 
appearing  that  the  portion  mortgaged  to  Lane  for  $335  was  wortii  at 
least  83,000. 
Second:    The  plaintiff  does  not  come  into  court  with  dean  hands,  since 
he  seeks  to  hold  property  worth  83,500  on  a  sheriff 's  deed  which  cost 
him  only  8171.66»  and  tries  to  defeat  two  other  creditors  holding 
equally  just  claims,  one  for  8385,  and  the  other  for  8300. 

Appeal  from  Winneshiek  Ci/reuU  CovH. 

Thursday,  June  15. 

AonoN  in  chancery  to  set  aside  and  declare  void  a  certain 
deed,  and  a  mortgage  executed  bj  the  Firist  Methodist  Espis- 
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copal  Church  of  Frankville,  on  the  ground  that  they  were 
made  with  the  fraudulent  purpose  of  hindering  and  delaying 
its  creditors.  Upon  a  trial  on  the  merits  plaintiflF's  petition 
was  dismissed;  he  now  appeals  to  this  court.  The  facts  of 
the  case  are  fully  stated  in  the  opinion  of  the  court 

CooUy^  Fannont  &  Aker^^  for  i^pellant* 
L.  BulliB,  for  appellee. 

Beok,  J. — I.  The  petition  alleges  among  other  matters 
that  plaintiff  acquired  title  to  lot  22,  in  the  town  of  Frank- 
ville,  under  a  sheriff's  sale  and  deed  made  pursuant  to  a  judg- 
ment against  the  First  Methodist  Episcopal  Church  of  Frank- 
ville;  that  just  prior  to  the  sale,  the  church  fraudulently,  for 
the  purpose  of  delaying  and  hindering  its  creditors,  conveyed 
a  part  of  the  lot  to  Smith  Aldrich  and  executed  a  mortgage 
upon  the  other  part  to  Eveline  Lane,  to  secure  $335,  and  that 
these  conveyances  were  voluntary  and  without  consideration. 
It  is  alleged  that  Aldrich,  conveyed  the  property  deeded  to 
him  by  the  church  to  Gtermund  Merrill,  who  had  notice  of 
plaintiff's  title  and  took  the  conveyance  without  confedera- 
tion for  the  purpose  of  defrauding  plaintiff.  The  petition 
prays  that  plaintiff's  title  be  established  against  the  deed  and 
mortgage  referred  to,  and  that  they  be  declared  void  and  of 
no  effect.  The  church,  Aldrich,  Lane,  and  Merrill,  are  made 
defendants.  They  answer  the  petition  denying  all  fraud,  and 
alleging  that  the  conveyances  assailed  in  plaintiff's  petition 
were  made  in  good  faith  and  upon  sufficient  consideration, 
and  are  valid  and  lawful  instruments,  and  they  ask  that,  by 
proper  decree  in  this  case,  it  may  be  so  declared,  and  that 
they  have  such  other  relief  as  they  may  be  entitled  to  un- 
der the  rules  of  equity.  Other  allegations  of  the  pleadings 
need  not  be  here  recited. 

II.  Upon  the  evidence  and  admissions  of  the  pleadings, 
we  find  the  facts  of  this  singular  case  to  be  as  follows: 

1.    The  First  M.  E.  Church  of  Frankville,  prior  to  the 
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transactions  involved  in  this  suit,  owned  the  lot  in  contro- 
versy, whereon  it  had  erected  ahouse  of  worship  costing  from 
$6,000  to  $7,000,  and  a  parsonage  at  a  cost  of  $400  or  $500. 
When  the  church  edifice  was  abont  to  be  "dedicated,"  it  was 
found  that  an  unsatisfied  mortgage  was  upon  it,  amounting  to 
about  $1,400,  held  by  one  Teabout.  It  was  thought  desirable 
to  remove  this  incumbrance  before  'dedication,"  so  that  the 
property  would  be  "free."  Teabout  accordingly  proposed 
that  he  would  contribute  one-half  of  the  amount  of  his  claim  if 
the  balance  would  be  provided  for.  Thereupon  four  trustees 
of  the  church  executed  their  notes  to  Teabout  for  equal  por- 
tions of  the  half  of  the  debt,  and  he  canceled  his  mortgage. 
Two  of  the  trustees  executing  the  notes  were  Litchfield  and 
Lane.  Teabout  understood  that  in  this  transaction  the  trus- 
tees made  to  the  church  a  contribution  of  the  amounts  of 
their  respective  notes,  and  that  the  church  was  to  be  released 
from  debt.  But  it  appears  that  there  was  some  arrangment 
or  understanding  that  the  contribution  was  made  by  these 
trustees  depending  upon  the  liberality  and  generosity  of  the 
membership  of  the  church  to  reimburse  the  amount  they 
should  severally  pay. 

2.  Litchfield  afterwards  claimed  payment  from  the  church, 
and  a  settlement  or  compromise  of  his  claim  was  made,  and 
the  promissory  note  of  the  church,  by  its  trustees,  was  made 
to  him  for  $133.  Upon  this  note  Litchfield  afterwards  re- 
covered a  judgment  for  $122.18  and  $14.45  costs,  upon 
which  lot  22,  whereon  the  house  of  worship  and  parsonage 
were  situated,  was  sold  to  Litchfield  for  $153.92,  being,  as  we 
understand  it,  the  amount  due  upon  the  execution.  In  due 
time  a  sheriff's  deed  was  executed  to  Litchfield,  who  by  quit 
claim  deed  conveyed  the  property  to  plaintiff,  Bobinson,  for 
the  consideration  of  $171.66. 

3.  Three  days  before  the  judgment  was  rendered  in  favor 
of  Litchfield  the  church  by  its  trustees  conveyed  that  part  of 
the  lot  upon  which  the  parsonage  was  situated  to  Aldrich  for 
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the  consideration  of  $300.  Aldrich  was  the  pastor  of  the 
church  and  a  balance  of  his  salary  was  due.  He  paid  a  small 
claim  against  the  church  for  lumber.  The  parsonage  was 
convejed  to  him  in  payment  of  the  amounts  due  upon  these 
claims,  which  we  find  are  just  and  true. 

4.  On  the  same  day  the  deed  to  Aldrich  was  made,  the 
church  executed  a  mortgage  to  Mrs.  Lane.  Her  husband  was 
one  of  the  trustees  of  the  church  executing  the  notes  to  Tea- 
bout,  and  subsequently  died.  It  is  shown  that  she  succeeds 
to  all  his  rights  and  property.  It  appears  that  when  Litch- 
field demanded  payment  of  the  church,  Mrs.  Lane  insisted 
that  she  should  also  be  paid,  and  the  trustees  executed  the 
mortgage  to  secure  her. 

5.  It  is  shown  that  the  church  edifice  cost  from  $6,000  to 
$7,000,  and  we  find  that  it  is  worth  at  least  $3,000.  The 
plaintiff  is  the  pastor  of  the  Presbyterian  Church  at  Frank- 
ville,  and  the  evidence  shows  that  he  intends  the  property  in 
controversy  for  tlie  use  of  his  own  church.  It  is  shown  that 
he  estimates  it  to  be  of  the  value  of  $3,000,  and  that  he  stated 
he  should  report  it  to  the  "Presbyterian  Church  Board  of  Ex- 
tension" as  of  that  value,  and  from  this  "board"  he  expected 
to  receive  a  part  of  the  sum  the  property  cost  him.  His 
statements  to  this  effect  are  proved,  and  he  does  not  in  his 
testimony  deny  having  made  them.  We  think  the  testimony 
shows  that  all  of  the  lot  in  controversy,  including  both  the 
house  of  worship  and  the  parsonage,  is  worth  at  least  $3,500. 

6.  The  defendants,  as  well  as  the  trustees  of  the  church 
executing  the  deed  and  mortgage  to  Aldrich  and  Lane,  testify 
that  it  was  not  the  purpose  of  the  transactions  to  defeat  or 
delay  Litchfield  in  the  collection  of  his  claim,  but  the  convey- 
ances were  made  in  good  faith  to  pay  and  secure  the  claims  of 
the  grantees. 

III.  We  are  quite  clear  in  our  own  opinion,  however,  that 
the  trustees  were  quite  anxious  that  Aldrich  and  Lane  should 
have  preference  to  Litchfield.     But  this  is  not  a  fraud  as  to 
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Litchfield,  and  the  law  will  not  on  that  ground  alone  disturb 
the  conveyances.  A  debtor  may  prefer  by  payment  or  secur- 
ity a  creditor.  This  is  a  familiar  rule  of  the  law,  and  in  ex- 
ercising this  preference,  if  he  retains  enough  property  to  sat- 
isfy other  creditors,  they  have  no  ground  of  complaint  in  law, 
equity  or  conscience.  The  church  by  its  deed  to  Aldrich  paid 
his  just  claim.  It  retained  property  to  the  value  of  $3,000  at 
least,  which  cost  $6,000  or  $7,000.  Upon  this  property  it 
executed  a  mortgage  to  secure  to  Mrs.  Lane  $355.  It  owed 
Litchfield  $122.18,  which  was  subsequently  increased  by 
costs  to  $153.92.  It  owed  no  other  debts.  Now  surely  a 
mortgage  by  way  of  preference  upon  property  worth  $3,000 
to  secure  ^335  cannot  be  regarded  as  fraudulent  as  against  a 
solitary  creditor  holding  a  claim  of  $122.15.  But  plaintiff 
who  stands  in  Litchfield's  shoes,  holding  under  him  by  a  quit- 
claim deed,  is  clamorous  in  his  charge  of  fraud,  on  the  ground 
that  there  is  an  unlawful  preference  of  creditors.  The  plaintiff 
while  making  these  charges  is  endeavoring  to  hold  the  prop- 
erty worth  $3,500,  for  a  debt  originally  but  $122.16,  which 
cost  him  only  $171.66,  and  thus  defeat  two  other  creditors 
holding  just  claims,  one  for  $335,  and  the  other  for  about  $300. 
A  courtof  equity  will  not  aid  him  in  his  grasping  enterprise; 
it  will  not  be  moved  to  come  to  his  aid  in  order  to  enforce 
a  title  based  on  a  sheriff's  deed  and  sale  for  a  consideration  so 
inadequate.  His  hands  are  not  clean  enough  to  be  held  up  in 
a  court  of  equity.  They  smell  of  oppression  and  avarice. 
He  is  entitled  to  no  relief. 

IV.  Plaintiff  insists  that  Mrs.  Lane's  mortgage  is  not 
based  upon  a  valid  claim  against  the  church,  for  the  reason 
that  the  note  of  her  husband  to  Teabout  was  a  contribution 
to  pay  the  debt  of  the  church.  This  we  think  is  true.  But 
the  claim  of  Litchfields  is  of  the  same  character,  and  differed 
from  Mrs.  Lane's  claim  in  no  respect.  If  the  church  may  be 
compelled  to  pay  the  Litchfield  claim,  we  think  plaintiff 
ought  not  to  complain  that  it  voluntarily  secured  Mrs. 
Lane's  claim. 

Vol.  LIX— 46 
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V.  We  may  remark  appropriately  that  the  case  on  the  part 
of  the  defendants,  as  the  trustees  of  the  church,  shows  that 
they  sacrificed  the  property  of  the  church  without  any  effort 
disclosed  by  the  evidence  to  save  it.  For  trifling  debts  they 
permitted  valuable  property  to  be  lost.  In  this  they  were 
unfaithful  tJ)  their  trusts. 

The  plaintiff,  as  we  have  shown,  has  no  standing  in  a  court 
of  chancery,  nor  can  his  actions  be  approved  in  foro  con- 
scientcBy  and  when  tried  by  the  principles  of  the  gospel  he 
preaches,  are  subject  to  severe  condemnation. 

Under  the  pleadings  in  the  case,  no  relief  can  be  granted  to 
the  church,  even  if  it  be  entitled  thereto,  according  to  the 
rules  of  equity.  We  make  no  inquiry  as  to  its  rights  and 
equities. 

The  decree  of  the  Circuit  Court  dismissing  plaintiff  *s  pe- 
tition is 

Affibmed. 


Digitized  by 


Google 


APPENDIX. 


NOTES  OF  CASES  NOT  OTHERWISE  REPORTED. 


EiCHABDS  V.  Burden  et.  al. 

Paktkershif:  dissolution  op:  conflicting  testimony  considbked  in 
detebmikino  the  rights  and  liabilities  op  various  parties. 

on  rehearing. 

1.  PbACTIOB  IN  SUPREME  court:    RE-HEARING :  QUESTION  TO  RETRIED. 

A  re-hearing  of  a  cause  by  the  Supreme  Courtis  a  new  trial  regardless  of 
the  former  opinion  of  the  court;  and  the  essential  question  is  not  whether 
the  former  opinion  shall  be  adhered  to,  but  whether  the  judgment  of  the 
court  below  shall  be  affirmed. 

2.  : :  COURT  EquALLY  DIVIDED.    Hcnce,  when  the  court  on 

the  rehearing  of  a  cause  is  equally  divided  as  to  whether  the  judgment 
of  the  lower  court  should  be  affirmed,  that  judgment  stands  affirmed  by 
operation  of  law,  and  that  regardless  of  the  fact  that  the 'court  in  its 
first  opinion  may  have  thought  that  the  judgment  should  be  reversed. 
Beck,  J.,  dissenting. 

Appeal  from  Dubuque  District  Court. 

Thursday,  April  21. 

This  action  was  commenced  On  the  18th  day  of  September,  1869,  for  the 
dissolution  of  the  partnership  existing  between  the  plaintiff  and  the  defend- 
ant, Oeorge  Burden,  the  distribution  of  the  partnership  assets,  the  appoint- 
ment of  a  receiver,  and  an  ii^'unction  to  prevent  the  defendants,  Eliza  A. 
Burden,  and  Richard  Babba^,  from  disponing  of  certain  firm  property  placed 
in  their  possession  by  the  defendant,  Qeorge  Burden,  llie  defendant,  Eliza 
A.  Burden,  filed  an  answer  and  cross  bill,  asking  that  her  account  for  a 
large  amount  of  money  advanced  to  the  firm  of  Richards  &  Burden  be  stated 
and  allowed.  The  defendants,  George  and  Eliza  A.  Burden,  also  filed  a  cross- 
bill asking  the  enforcement  of  a  certain  contract  entered  into,  as  alleged,  be- 
tween the  plaintiff  and  the  defendants,  Gkorge  and  Eliza  A.  Burden,  for  the 
conveyance  of  certain  lands  in  Mitchell  and  Chickasaw  counties.    On  the 
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18th  day  of  September,  1869,  John  Hodgdon  was  appointed  receirer  of  the 
effects  of  the  partnership,  and  an  injunction  was  granted  as  prayed.  On  the 
27th  of  November,  1869,  by  consent  of  parties,  the  cause  was  referred  to  D. 
C.  Cram,  Esq.,  to  take  proofs  and  report  on  the  issues  and  state  an  account. 
On  the  12th  day  of  July,  1876,  the  referee  filed  his  report,  containing  a  yery 
fiill  and  exhaustive  presentation  of  the  facts,  and  embracing  seventy  distinct 
findings.  The  plaintiff  and  each  of  the  defendants,  George  and  Eliza  A. 
Burden,  excepted  to  certain  portions  of  the  report.  At  the  November  term, 
1877,  of  the  District  Court,  an  interlocutory  decree  was  entered  sustaining, 
in  part,  the  exceptions  of  each  of  the  parties.  The  cause  was  again  referred 
to  the  same  referee  for  supplemental  report  upon  certain  matters  indicated 
in  the  interlocutory  decree.  On  the  6*Ji  day  of  March,  1878,  the  referee  filed 
his  sapplemental  report,  upon  which,  on  the  20th  day  of  July,  1878,  the  Dis- 
trict Court  entered  final  decree.  This  decree  renders  judgment  in  favor  of 
Eliza  A.  Burden  against  the  firm  of  Richards  &  Burden  for  96,276.41.  It 
is  further  ac^judged  that  the  balance  due  plaintiff  from  the  firm  of  Richards 
&  Burden,  January  1,  1878,  was  $26,778.20.  It  is  further  ac^judged  that 
the  firm  of  Richards  &  Burden  recover  from  the  defendant,  (}eorge  Burden, 
the  sum  of  $20,9:J9.07.  It  is  further  ordered  that  the  firm  of  Richards  & 
Burden  be  dissolved.  No  relief  was  granted  against  the  defendant,  Richard 
Babbage.  The  plaintiff  and  each  of  the  defendants,  George  and  Eb'sa  A. 
Burden,  appeal.  The  f&cts  necessary  to  an  understanding  of  the  various 
points  ruled  are  stated  in  connection  with  the  discussion  of  the  points  re- 
spectively. 

Griffith  dt  Knight,  for  the  pkintiff. 

George  Crane  and  Bdhinson  <t  Lacy,  for  the  defendants. 

Day,  J.— This  action  was  commenced  on  the  18th  day  of  September,  1869. 
For  nearly  nine  years  it  was  pending  in  the  court  below.  On  the  29th  day 
of  July,  1878,  final  decree  was  entered  in  the  court  below,  which  was  satis- 
factory to  neither  party.  On  the  20th  day  of  September,  1878,  the  defendants 
perfected  then:  appeal.  On  the  11th  day  of  October,  1878,  the  plaintiff  pe^ 
fected  an  appeal.  The  cause  involved  the  i>artner8hip  business  of  the  plaint- 
iff and  the  defendant,  George  Burden,  for  a  period  of  about  fifteen  jrears,  and 
questions  of  a  collateral  nature  connected  with  the  partnership.  The  parties 
differ,  almost  totocoelo,  and  the  controversy  has  engendered  a  bitterness  of 
feeUng  greatly  to  be  deplored.  In  view  of  the  many  points  in  controversy, 
the  great  mass  of  the  testimony,  its  unusually  conflicting  character,  and  the 
pertinacity  with  which  the  views  of  the  respective  parties  are  urged,  it  is 
scarcely  to  be  hoped  that  we  will  be  able  to  make  a  disposition  of  the  cane 
more  satisfactory  to  the  parties  than  that  made  by  the  referee  and  the  court 
below.  Where  questions  of  fact  are  to  be  determined  upon  conflicting  evi- 
dence, it  rarely  hapx>ens  that  a  conclusion  can  be  reached  which  will  meet 
with  universal  approval  from  parties  indifferent  as  to  the  result,  much  less 
from  parties  deeply  interested  upon  opposite  sides.  Oftentimes  the  tribunal 
which  has  to  determine  can  only  say  that  the  conclusion  adopted  is  more 
probably  correct  than  its  opposite,  and  is  forced  to  admit  that  against  the 
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Tiew  reached  objections  may  be  urged  which  it  is  not  possible  to  answer. 
We  &eely  admit  that  we  have  found  ourselves  in  this  condition  as  to  some 
of  the  questions  of  fact  involved  in  this  case.  And  yet,  if  no  conclusion  may 
be  reached  and  acted  upon,  against  which  an  unanswerable  otgection  exists, 
individuals  and  courts  must  leave  many  of  the  most  important  business  con- 
troversies undetermined.  It  is  a  matter  of  universal  experience  that  opposite 
views  may  be  maintained  by  unanswerable  arguments.  In  such  cases  the 
only  reasonable  course  is  to  adopt  the  more  probable  views. 

In  our  consideration  of  the  various  questions  at  issue  between  the  parties, 
it  vrill  not  be  practicable,  and  if  practicable,  it  would  not  be  profitable,  to 
discuss  all  the  testimony  directly  or  remotely  bearing  upon  them.  We  shaU 
attempt  no  more  than  an  allusion  to  the  prominent  features  of  the  testimony 
which  control  our  judgment.  Where  the  evidence  comes  in  direct  conflict, 
and  we  are  unable  to  determine  a  preponderance  either  wiay,  we  shall  adopt 
the  conclusion  which  in  view  of  the  whole  case  seems  to  us  the  more  reason- 
able. When  this  test  is  wanting,  and  the  evidence  seems  to  betn  eguilibriOt 
we  shaU  decide  adversely  to  the  party  on  whom  rests  the  burden  of  proof. 
We  now  proceed  to  a  consideration  of  the  various  questions  in  controversy 
between  the  parties,  in  an  order  somewhat  different  firom  that  pursued  by 
counsel, 

/.  A8  to  the  claim  of  Mrs.  Burden  being  usurious. 

During  the  years  1854  and  1855.  Mrs.  Burden,  then  Mrs.  Holmes,  placed 
in  the  hands  of  the  plaintiff  as  a  member  of  the  firms  to  which  he  belonged, 
as  shown  by  the  evidence  and  found  by  the  referee,  $10,224.72.  An  import- 
ant question  of  difference  between  the  parties  is  as  to  the  contract  under 
which  the  money  was  received.  The  plaintiff  insists  that  the  money  was  re- 
ceived as  a  loan,  under  an  usurious  agreement  for  the  payment  of  twenty 
per  cent  per  annum  interest.  Mrs.  Burden  insists  that  the  money  was  fur- 
nished to  the  firms  as  her  agent  to  be  employed  by  them  in  time  entries,  they 
to  account  for  one-half  of  the  proJits,  and  to  have  the  other  half  as  compen- 
sation for  their  services.  The  referee  and  the  court  below  sustained  the  view 
of  the  defendant,  Mrs.  Burden,  as  to  this  question,  and  held  that  the  agree- 
ment was  not  usurious.  On  the  80th  day  of  May,  1856,  the  plaintiff  ren- 
dered to  Mrs.  Eliza  A.  Holmes,  now  Mrs.  Burden,  a  statement  of  account. 
Appended  to  this  account  he  wrote  as  follows:  ** Eliza  A.  Holmes  has  p.'ud  to 
me  the  above  amounts  in  all,  and  she  should  receive  them  and  twenty  per 
cent.,  in  all  from  T.  R.  &  D.  and  T.  R.  &  B.,  from  date  of  being  received  to 
this  date,  less  her  debit  account  and  one-half  house  expenses.''  The  plaint- 
iff places  great  reliance  upon  this  memorandum  as  sustaining  his  view  of  the 
case.  In  our  opinion  it  is  equally  consistent  with  the  view  of  the  defendant, 
Mrs.  Burden.  The  evidence  shows  that  in  the  time  entry  business  forty  per 
cent  was  exacted  of  the  party  for  whom  the  entry  was  made.  If  he 
paid  for  the  entiy,  forty  per  cent  profit  was  realized  upon  the  invest^ 
ment.  At  the  time  this  memorandum  was  made  it  was  supposed  by 
the  parties  that,  if  the  entry  was  forfeited  and  the  fiim  had  to  keep 
the  land,  the  land  was  worth  as  much  as  the  original  investment 
and  forty  per  cent  thereon.  So  that,  in  either  event,  the  firm  sup- 
posed that  investments  made  were   yielding  a  profit  of  forty  per  cent. 
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It  is  therefore  perfectly  confdstent  with  the  claim  of  Mrs.  Burden  that  the 
plaintiff  should  say,  when  rendering  his  account,  that  Mrs.  Holmes  should  re- 
ceive the  various  sums  advanced,  and  twenty  per  cent  from  date  of  being  re- 
ceived. On  the  4th  of  July,  1856,  the  plaintiff  rendered  another  account  in 
which  the  sums  due  are  designated  as  principal  and  interest.  The  fiict  that 
the  plaintiff,  in  estimating  the  amount  due  Mrs.  Burden,  designated  the 
amount  above  the  principul  sum  received  as  interest,  is  a  drctunstance  en- 
titled to  only  slight  consideration,  in  view  of  the  other  testimony  in  the  case. 
The  plaintiff's  understanding  of  the  manner  in  which  this  money  was  to  be 
employed  is  derived  from  a  letter  which  he  wrote  to  the  defendant,  Mrs.  Bur- 
den, on  the  25th  day  of  April,  1854,  just  after  he  had  received  the  second 
installment  of  money.  In  this  letter  he  says:  **I  have  invested  all  your 
funds,  12,000,  at  twenty  per  cent,  without  any  charge  for  gold  or  drafts.  I 
took  the  deeds  in  my  name  for  convenience,  and  have  executed  a  deed  to  you, 
so  that  the  title  is  in  you  if  I  should  be  taken  away.  I  will  send  you  a  de- 
scription of  the  lands  by  and  by  when  I  have  more  time.  The  reason  of  my 
doing  this  is,  that  while  you  are  just  as  safe,  it  saves  you  a  great  deal  of 
trouble  in  constantly  making  deeds  in  Rockford,  and  sending  to  settlers  here 
when  they  pay  up.  You  understand  that  you  have  now  $3,000  invested  in 
improved  lands  in  Iowa,  at  $1.05  per  acre,  most,  indeed  I  beUeve  all,  being 
for  one  year  from  the  time  the  investment  was  made.  All  this  draws  twenty 
per  cent.  So  that  your  income  from  this  source  is  8600  per  year,  and,  as 
soon  as  the  money  begins  to  be  paid  in,  you  can  invest  at  the  same  rate, 
both  principal  and  interest.  I  have  no  doubt  but  that  you  can  do  this,  or  I 
can  for  you,  for  five  years  yet  at  least.  If  we  arc  economical,  in  that  time 
you  can  double  your  money,  besides  living,  and  I  now  think  I  can  make 
mine  ten  times  as  big.  I  had  invested  Melinda's  at  40  per  cent.  The  more 
I  see  of  this  business  and  of  the  men  who  have  been  in  it  for  ten  or  fifteen 
years,  the  more  confident  I  am  that  there  is  no  chance  for  failure.  Moreover, 
I  say  now,  and  you  may  keep  the  letter,  that  if  you  or  Melinda  lose  anything 
by  sending  money  here,  or  even  fail  of  making  as  much  as  you  possibly  could 
in  Illinois,  I  will  make  up  the  balance  out  of  my  own  pocket''  This  letter 
is  altogether  inconsistent  with  the  notion  that  the  money  was  received  as  a 
loan  to  be  repaid  with  interest. 

The  time  location  book  of  B.  B.  Richards,  Taylor  &  Richards,  and  Taylor, 
Richards  &  David,  contains  the  name  of  Eliza  A.  Holmes,  opposite  five  dis- 
tinct entries,  in  a  column  headed  **name3  of  cestui  que  trust,  or  person  fur- 
nishing the  money  to  make  the  location."  This  mode  of  keeping  the  books 
is  inconsistent  with  the  notion  that  the  money  of  Mrs.  Holmes  was  simply 
loaned  to  the  firm,  to  be  repiiid  with  interest.  After  the  formation  of  the 
firm  of  Taylor,  Richards  &  Burden,  the  mode  of  keeping  the  books  waa 
changed,  as  shown  by  the  evidence,  for  convenience  in  keeping,  but  it  does 
not  appear  that  Mrs.  Holmes  had  any  knowledge  of  that  fact.  Mrs.  Bur- 
den testifies  as  follows:  "The  agreement  between  the  plaintiff  and  me  in 
regard  to  the  first  money  advanced  by  me  to  him  was  that  it  was  to  be  used 
in  time  entries  through  Mr.  Taylor,  as  I  understood  it  The  terms  were  that 
the  money  was  to  be  used  in  time  entries  and  I  was  to  receive  one-half  of  the 
profits  (wliich  were  usually  forty  per  cent)  and  the  firm  or  the  plaintiff,  as 
my  agent,  the  other  one-half,  for  his  services.    I  advanced  money  aftewards 
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never  as  a  loan,  but  always  for  time  entries.  It  was  agreed  that  the  title 
to  the  land  entered  should  be  taken  in  the  name  of  plaintiff,  or  some  mem- 
ber of  the  firm,  as  my  agent  or  trustee.  I  talked  with  Mr.  Taylor  in  regard 
to  such  investments.  Twenty  per  cent  firom  the  profits  was  to  be  paid  to 
me.  I  never  loaned  any  money  to  Taylor,  Richards  &  David,  and  never 
heard  it  mentioned  till  here  in  the  court  by  the  plaintiff.  They  received  my 
money  as  my  trustees  or  agents,  to  invest  in  land  on  time  for  settlers,  and 
agreed  to  pay  me  icom  the  profits,  twenty  per  cent.  I  talked  with  Mr.  Tay- 
lor and  the  plaintiff  about  it.  I  did  not  loan  any  money  to  Taylor,  Richards 
&  Burden,  until  the  dose  of  the  year  1858,  or  January,  1859.  I  advanced 
some  other  money  to  Taylor,  Richards  &  Burden,  and  credits  from  Taylor, 
Richards  &  David,  which  were  to  be  used  in  entering  land  on  time,  as  long  as 
there  were  time  entries  to  be  made.  My  agreement  with  Taylor,  Richards 
&  Burden  was  exactly  the  same  as  my  agreement  with  Taylor,  Richards  & 
David,  as  I  understood  it."  John  W.  Taylor,  a  member  of  the  firm  of  Tay- 
lor &  Richards,  Taylor,  Richards^  David  and  Taylor,  Richards  and  Burden, 
testifies  as  follows:  "We  received  money  from  Mrs.  Burden,  to  be  invested 
for  her  in  time  locations.  She  was  to  have  twenty  per  cent  on  the  money 
out  of  the  profits,  and  the  firm  investing  it  was  to  have  all  the  profits  above 
twenty  per  cent  for  their  services.*' 

Upon  the  other  hand,  the  plaintiff  testified  as  follows:  "My  agreement 
with  Mrs.  Burden,  then  Mrs.  Holmes,  from  the  first  was  thtit  she  should  re- 
ceive twenty  per  cent  interest  on  all  the  money  that  came  into  my  hands, 
without  loss  of  time,  until  the  same  should  be  repaid.  The  lands  conveyed 
to  her,  or  which  she  held  through  me  as  trustee,  were  for  her  security,  and 
only  that.  The  money  was  to  be  repaid  absolutely  to  her  with  interest  at 
twenty  per  cent  per  annum.*'  There  is  some  evidence  tending  to  corrobor- 
ate this  testimony  of  the  plaintiff,  but  more  corroboratory  of  the  evidence  of 
Mrs.  Burden.  Without  noticing  the  evidence  more  in  detail  upon  this 
branch  of  the  cose,  we  deem  it  sufficient  to  say  that,  after  a  careful  examina- 
tion of  all  the  evidence  bearing  upon  this  question,  we  are  well  satisfied  with 
the  finding  of  the  referee  upon  this  point,  and  we  concur  with  the  referee 
and  the  court  below  in  the  conclusion  that  the  money  was  not  received  under 
an  usurious  agreement. 

II,    As  to  the  amount  of  Mrs.  Burden's  credit  against  the  Jirm  of  Richards 

dt  Burden. 

The  evidence  shows,  and  the  referee  found,  that  the  money  originally  fur- 
nished by  Mrs.  Burden  to  the  plaintiff,  to  be  accounted  for  by  the  firms  to 
which  he  belonged,  was  $10,224.72.  Upon  this  branch  of  the  case,  the  testi- 
mony as  shown  by  the  abstract  is  as  follows:  John  W.  Taylor  testified: 
**At  the  close  of  1858  the  accounts  of  the  different  members  of  the  firm  were 
made  up,  and  each  member  of  the  firm,  and  others  who  had  advanced  money 
for  the  time  locations,  were  credited  with  the  twenty  per  cent  as  if  realized 
profits.  Many  of  the  time  locations  were  not  then  paid  up,  and  it  was  un- 
certain whether  they  would  be.  The  value  of  the  land  was  uncertain,  but 
the  firm  had  confidence  that  it  would  ultimately  prove  a  good  investment 
and  yield  at  least  the  profits  credited  to  those  advancing  money.  It  was 
understood  that  the  firm  should  keep  the  land  and  pay  the  profits  as  credited 
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upon  the  books.  Taylor,  Richards  &  Burden  received  Mrs.  Burden *s  money 
upon  the  same  conditions  that  the  firms  before  them  did,  but  they  did  not  set 
apart  to  her  specific  locations  and  keep  an  account  with  them.  We  preferred 
to  assume  the  profits  were  made  and  credit  accordingly.  It  was  impossible 
to  determmethe  exact  profits  on  time  locations,  but  we  thougfht  that  justice 
to  Mrs.  Burden  and  to  others  furnishing  money  required  us  to  assume  that 
profits  enough  were  made  in  one  way  and  another  to  entitle  them  to  twenty 
percent." 

The  defendant,  Greorge  Burden,  testified  as  follows:  "It  was  understood 
between  Mrs.  Burden,  John  W.  Taylor  and  Richards  &  Burden,  in  regard  to 
Mrs.  Burden's  money  and  interest  in  time  entries  at  the  close  of  1858,  that 
she  should  be  settled  with  upon  the  basis  of  twenty  per  cent  credits  for  tiie 
money  advanced  by  her,  less  her  debits,  and  that  Richards  k  Burden  should 
retain  her  money  as  a  loan,  and  that  she  should  have  no  interest  in  the 
huids." 

The  plaintiff  testified  as  follows:  **The  Simple  truth  is,  that  on  December 
81, 1858,  Mrs.  Birden  received  credit  of  twenty  per  cent  per  annum  for  the 
preceding  year,  making  her  gross  credit  on  that  day  $10,320.47.  That  credit 
has  stood  there  from  that  time  to  this  without  change,  without  agreement  of 
any  kind,  but  simply  left  there,  by  consent  of  all  parties,  except  of  course  the 
pretended  agreement  of  May  25tii  1869."  Upon  this  evidence  the  referee 
found  that  the  Glance  of  $10,220.47  must  be  held  as  an  account  stated  of 
the  amount  due  Mrs.  Burden,  January  1,  1859.  As  against  the  firm  we 
think  the  finding  of  the  referee  is  correct.  We  understand  the  plaintiff  to 
olgect  to  this  statement  only  upon  the  ground  that  the  money  was  received 
under  an  usurious  contract,  and  that  the  firm  is  liable  only  for  the  principal 
sum.  It  is  claimed  that,  if  the  balance  of  January  1,  1859,  was  usurious, 
making  it  or  calling  it  an  account  stated  does  not  purge  it  of  usurious  com- 
plication. This  is  true.  But  if,  as  we  have  found,  the  money  was  not  re- 
ceived under  an  usurious  contract,  and  the  firm  dealt  with  the  money  in  such 
a  manner  that  it  cannot  tell  what  profits  were  realized  from  the  money  of 
Mrs.  Burden,  then  Mrs.  Burden  should  be  allowed  to  accept  and  enforce 
against  the  firm  whatever  arrangement  the  firm  substituted  for  the  original 
agreement,  rendered  incapable  of  enforcement  by  the  manner  in  which  the 
firm  conducted  the  business.  Mrs.  Burden  accepts  the  statement  as  correct, 
and  concedes  that  since  the  first  day  of  January  1859,  her  money  has  re- 
mained with  the  firm  of  Richards  &  Burden  as  a  loan  simply.  The  amount 
thus  stated  as  due  January,  1859,  $10,320.47,  should  be  niade  the  basis  of 
the  settlement  of  the  accounts  between  the  parties. 

///.    Aa  to  the  rate  of  interest  which  Mrs.  Burden  should  be  allotced  since 

January  i,  1859, 

Mrs.  Burden  concedes  that  the  amount  of  her  money  in  the  hands  of  Rich- 
ards &  Burden,  on  the  first  day  of  January,  1859,  remained  with  them  there- 
after as  a  loan.  She  claims  that  the  firm  agreed  to  allow  her  thereon  inters 
est  at  the  rate  of  ten  per  cent,  payable  annually.  The  plaintiff  claims  that 
no  agreement  as  to  interest  was  made.  The  evidence  upon  this  quesdon 
leaves  it  in  very  great  uncertainty.  The  referee  allowed  Mrs.  Burden  on  her 
ccount  against  the  firm  from  January  Ist,  1869,  interest  at  the  rate  of  seven 


Digitized  by 


Google 


APPENDIX.  729 

per  cent  per  annum,  with  annual  rests,  and  held  that  the  firm  at  no  time 
made  any  other  obligatory  contract  with  her  as  to  interest  on  her  open  ac- 
count. Taking  the  evidence  all  together,  we  think  it  is  not  shown  that  prior 
to  some  time  in  1862  the  firm  had  any  agreement  witii  Mrs.  Burden  as  to 
the  rate  of  interest  to  be  allowed.  It  appears  from  a  preponderance  of  the 
evidence  that  the  defendant,  George  Burden,  subsequently  to  his  marriage 
with  Mrs.  Burden,  executed  to  her,  in  1862,  a  written  agreement  on  behalf 
of  the  firm  for  the  payment  of  interest  at  the  rate  of  ten  per  cent  per  an- 
num, payable  annually.  It  appears  also  tha4^,  some  time  in  1865,  this  writ- 
ten agreement  was  surrendered,  and  the  defendant,  George  Burden,  executed 
another  written  agreement  for  the  payment  of  ten  per  cent  interest,  cover- 
ing the  amounts  embraced  in  the  first  agreement,  and  others  subsequently 
advanced.    Both  of  these  written  agreements  are  lost. 

It  appears  from  the  evidence  that  the  plaintiff  had  no  knowledge  of 
the  execution  of  these  agreements  on  behalf  of  the  firm.  It  is  true 
that,  under  ordinary  circumstances,  one  partner  has  authority  to  settle  a 
debt  of  the  firm  and  to  execute  an  agreement  to  pay  thereon  any  legal  rate 
of  interest.  Bat  the  relations  of  these  parties  are  so  peculiar  that  we  think 
this  principle  should  not  apply.  At  the  time  these  contracts  were  executed, 
the  defendant,  George  Burden,  was  the  husband  of  the  creditor  of  the  firm, 
Mrs.  Burden.  He  was  directly  interested  in  swelling  the  amount  of  the 
claim  against  the  firm,  in  making  this  agreement  he  did  not  occupy  the 
usual  position  of  a  partner  solicitous  only  to  guard  the  interests  and  protect 
the  rights  of  the  firm.  He  had  an  interest  adverse  to  the  interests  of  the 
firm.  If  the  defendant,  George  Burden,  had  been  himself  the  creditor  of  the 
firm,  and  he  had  executed  to  himself  on  behalf  of  the  firm  an  agreement  to 
pay  upon  an  open  account  ten  per  cent  per  annum  interest,  papable  annu- 
ally, it  would  hardly  be  insisted  that  such  agreement  could  he  enforced.  But 
his  interest  is  in  fact  scarcely  less  direct  and  actual  than  if  he  were  himself 
the  creditor.  We  think  that,  conceding  these  written  agreements  to  have 
been  executed  at  the  times  stated  in  the  testimony  of  the  defendants,  they 
cannot  be  enforced  against  the  firm.  Interest  at  a  greater  rate  than  six  per 
cent  per  annum  can  be  allowed  only  when  the  parties  agree  in  writing  for 
the  payment  of  such  rate.  Code,  §  2077;  Thrift  v.  Redman,  13  Iowa, 
2b;  Myers  v.  Smith,  15  Id.,  181;  Lommen  v.  Tobiason,  52  Iowa,  665.  The 
referee  and  the  court  below  allowed  Mrs.  Burden  seven  per  cent  per  annum 
with  yearly  rests.  It  is  probable  that  the  finding  of  the  referee  upon  this 
point  is  based  upon  inventories  of  the  firm  made  in  1861, 1862  and  1865, 
in  which  the  sums  due  Mrs.  Burden  seem  to  be  computed  at  seven  per  cent. 
We  have  no  doubt  from  the  evidence  that  the  firm  expected  to  pay,  and  Mrs. 
Burden  to  receive,  interest  at  the  rate  of  seven  per  cent,  payable  annually. 
Still  we  do  not  think  the  inventories  establish  a  written  agreement  fbr  the 
payment  of  interest  at  that  rate.  They  were  made  for  the  purpose  of  ob- 
taining an  approximate  estimate  as  to  the  condition  of  the  firm.  We  think 
that,  since  January  1, 1859,  Mrs.  Burden  should  be  allowed  on  her  credits 
against  the  firm  interest  at  the  rate  of  six  per  cent,  and  that  upon  her  debits 
she  should  be  charged  at  the  same  rate,  both  to  be  computed  in  the  maimer 
set  out  in  the  twentieth  finding  of  the  referee. 
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IV.    As  to  the  f 4,000  furnished  hy  Mrs,  Burden^  hut  not  credited  to  her  on 

thebooks  of  the  firm. 

The  evidence  shows  that  of  the  910,224.72,  originally  famished  by  Mrs. 
Burden  to  the  plaintiff,  the  followmg  items:  $2,500,  April  26, 1855;  $600, 
May  28, 1855;  $600,  July  7, 1855,  and  f  300,  August  11, 1855,  were  not  entered 
upon  the  books  of  the  respective  firms  to  the  credit  of  Mrs.  Burden,  and  they 
form  no  part  (^  the  610,320.47,  standing  to  her  credit  en  the  first  day  of  Jan- 
uary, 1859.  About  the  30th  day  of  May,  1856,  the  plaintiff  executed  to  Mrs. 
Burden,  then  Mrs.  Holmes,  on  account  of  t^ese  several  items,  aggregating 
84,000,  his  promissory  note  for  $5,000.  The  note  has  beendestroyed.  The 
plaintiff  insists  that  the  note  bore  an  usurious  interest,  twenty  per  cent. 
Mrs.  Burden  claims  that  the  note  bore  but  ten  per  cent  As  to  the  rate  of 
interest  upon  the  note  the  testimony  is  in  direct  conflict.  The  fact  of  the  ex- 
ecution of  the  note  being  admitted,  the  presumption  of  the  law  is  that  it  was 
in  accordance  with,  rather  than  in  violation  of,  the  law.  The  burden  of  proof 
is  therefore  upon  the  plaintiff  who  asserts  that  the  note  was  usurious.  The 
evidence  appears  to  be  tn  equilibriOy  and  hence  this  point  must  be  deter- 
mined adversely  to  the  party  on  whom  rests  the  burden  of  proof.  It  follows 
that  the  referee  correctly  found  that  this  note  bore  interest  at  the  rate  of  ten 
per  cent.  It  is  claimed  that  this  sum  of  $4,000  was  altered  upon  the  books 
of  Taylor,  Richards  &  Burden  to  the  credit  of  Richards;  that  in  his  accounts 
with  the  firm  he  was  allowed  twenty  per  cent  thereon,  and  that,  as  it  was  a 
trust  fund  misapplied,  he  should  account  to  Mrs.  Burden  for  the  profits 
actually  realized  tliereon.  We  think  this  position  would  be  correct  if  Rich- 
ards actually  obtained  a  credit  upon  the  books  for  this  amount  Upon  this 
question  the  testimony  is  conflicting.  Richards  testifies  that  he  used  it  in 
personal  transactions,  and  did  not  obtam  credit  upon  the  books  of 
the  firm  for  that  amount.  We  have  examined  all  the  evidence  bear- 
ing upon  this  question  with  great  care,  and  while  we  concede  that 
the  point  is  not  dear  of  doubt,  yet  we  do  not  feel  that  the  evidence 
warrants  a  finding  that  Richards  obtained  credit  upon  the  books  for  this 
sum.  Ihe  mode  adopted  by  the  referee  of  cbargipg  the  plaintiff  with  the 
several  sums  making  up  this  $4,000,  as  set  forth  in  the  13th  finding  of  fact,  is 
correct.  The  plaintiff  is  properly  chargable  with  six  per  cent  interest  until 
the  note  was  executed,  and  with  ten  per  cent  thereafter,  until  liquidated  by 
the  amounts  chargeable  to  Mrs.  Burden  for  household  expenses. 

r.    As  fo  the  contract  between  the  plaintiff  and  Mrs,  Burden  respecting 

household  expenses. 

The  plaintiff  is  a  brother  of  the  defendant,  Mrs.  Burden.  In  1854  the 
plaintiff  was  a  widower,  with  a  son  three  and  one-half  years  old.  The  de- 
fendant, Mrs.  Burden,  then  Mrs.  Holmes,  was  a  widow,  residing  atRockford, 
Illinois,  having  a  younger  sister,  Melinda  Richards,  living  with  her.  It  was 
arranged  between  the  plaintiff  and  Mrs.  Holmes  that  these  four  should  con- 
stitute a  family  at  Dubuque.  Pursuant  to  this  arrangement,  Mrs.  Holmes 
removed  with  her  household  effects  to  Dubuque,  and  she  and  the  plaintiff 
commenced  keeping  house  on  the  25th  day  of  December,  1854.  In  January, 
1857,  Melinda  Richards  manied  Mr.  Hervey  and  removed  to  Des  Moines. 
During  the  years  1856  and  1857,  Mr.  Burden,  who  was  then  a  suitor  of  Mrs. 
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Holmes,  became  a  gaest  of  the  family,  and  remained  about  one  year.  In 
the  fall  of  1857,  Mrs.  Hervey  and  her  husband  returned  to  the  family,  where 
fom*  children  were  bom  to  them,  three  of  whom  survived.  Mrs.  Herv^  and 
her  three  children  continued  members  of  this  household  as  long  as  it  existed, 
and  her  husband  about  seven  years  of  the  time.  In  November,  1857,  the 
father  and  mother  of  the  plaintiff  and  of  Mrs.  Holmes  became  members  of  the 
family,  and  so  continued  during  its  existence.  With  the  father  and  mother 
came  tiiree  small  children,  one  an  infant  of  Mrs.  Waldo,  a  deceased  sister  of 
plaintiff  and  Mrs.  Holmes.  Two  aunts  of  the  plaintiff  and  Mrs.  Holmes 
during  the  period  of  their  housekeeping  visited  them,  f*nd  sx>ent  about  one 
year  each.  In  November,  1861,  the  defendant,  George  Burden,  married 
Mrs.  Holmes,  and  became  a  member  of  the  household.  During  all  this 
period  Mrs.  Burden  was  recognized  as  the  mistress  of  the  family.  Invita- 
tions to  parties  and  to  social  entertainments  were  issued  in  her  name,  and 
she  entertained  her  friends  at  pleasure.  In  this  manner  these  parties  re- 
sided together  until  the  first  of  October,  1865.  During  this  penqd  neither  of 
the  defendants  contributed  anything  to  the  household  expenses,  jwith  the 
exception  of  $87.50,  contributed  by  Mrs.  Holmes  to  the  payment  of  rent. 
From  the  first  day  of  October,  1865,  until  June,  1866,  when  the  defendants 
removed  to  their  own  house,  an  account  of  family  exx>ense6  was  kept,  and 
they  were  paid  out  of  the  income  of  the  firm. 

The  plaintiff  claims  that  it  was  agreed  between  himself  and  Mrs.  Holmes 
that  each  should  bear  one-half  of  the  household  expenses.  Mrs.  Holmes 
concedes  that  such  agreement  was  originally  made,  but  insists  that  it  was 
conditioned  upon  the  family  continuing  as  constituted  when  the  agreement 
was  made,  and  upon  her  continuing  to  receive  twenty  per  cent  per  annum 
profits  upon  her  money  in  plaintiff *8  hands;  and  that  the  agreement  was 
abandoned  in  1856.  The  evidence  upon  this  branch  of  the  case  is  very  con- 
flicting. We  feel,  however,  constrained  to  hold  that  it  does  not  establish 
the  conditions  nor  the  abandonment  claimed.  AH  of  the  x>er80ns  who  be- 
came members  of  the  family,  or  who  were  entertained  as  guests,  were  as 
nearly  related  to  Mrs.  Holmes  as  to  the  plaintiff.  We  are  satisfied  from  all 
the  evidence  that  she  derived  as  much  comfort,  and  received  as  many  advan- 
tages, from  the  joint  house  keeping  arrangement,  as  did  the  plaintiff.  We 
see  nothing  ui^'ust  or  inequitable  in  requiring  her  to  bear  one-half  the  ex- 
pense of  securing  for  herself,  her  needy  sister,  her  aged  parents,  her  sister *s 
orphaned  children,  and  her  husband,  a  comfortable  home,  in  which  for 
eleven  years  she  was  permitted  to  preside  as  undisputed  mistress,  and  to  en- 
tertain her  friends  at  pleasure,  without  question  or  restraint. 

VI.    As  to  the  amount  which  should  be  charged  to  Mrs.  Burden  for  house' 

hold  expenses. 

The  referee  found  that  the  household  expenses,  one-half  of  which  should 
be  charged  to  Mrs.  Burden,  were,  from  December  25,  1854,  to  December 
25.  1862,  81,312  per  year,  and  from  December  25,  1862,  to  October  Ist, 
1864,  $2,000  per  year.  The  court  modifies  this  finding  so  far  ^  to  fix  the 
amount  of  expenses  at  $2,000  -per  year  for  the  whole  period  from  December 
25,  1854,  to  October  1,  1865.  The  referee  based  his  finding  principally 
upon  a  statement,  made  by  the  plaintiff,  of  household  expenses  for  five  and 
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one-half  years.  We  have  carefully  examined  the  evidence  upon  this  point, 
and  we  think  it  sustains  the  finding  of  the  referee.  The  expense  account 
should  remain  as  fixed  by  the  refbree.  Interest  should  be  computed  and  the 
amounts  applied  upon  the  $4,000  and  interest,  as  indicated  in  the  fourteenth 
finding  of  the  referee. 

VII,   As  to  whether  the  plaintiff  is  entitled  to  credit  upon  the  firm  books 

for  the  amount  of  the  uncles  and  aunts  accounts. 

This  is  one  of  the  most  important  and  difficult  questions  at  issue  between 
these  parties.  The  referee  very  pertinently  says  upon  this  branch  of  the 
case,  that  *'the  conflict  in  the  eyidence  is  appalling.**  We  have  with  great 
care  examined  the  entire  evidence  bearing  upon  this  question.  It  is  useless 
to  attempt  to  reconcile  or  harmonize  the  testimony.  The  conflict  is  utter 
and  hopeless.  The  referee,  in  his  report,  allowed  the  plaintiff  to  have  the 
benefit  of  a  credit  for  these  accounts.  The  court  set  aside  tins  finding  of  the 
referee,  and  struck  out  these  sums  &om  the  plaintiff's  credit,  thus  reducing 
his  balance  on  the  first  day  of  January,  1856,  in  the  sum  of  $7,470.70. 

Prior  to  the  formation  of  the  partnership  of  Taylor,  Richards  &  Burden, 
certain  uncles  and  aunts  of  plaintiff,  residing  in  New  York,  sent  the  plaintiff 
money  to  be  used  in  his  discretion,  for  which  he  issued  his  individual  receipts 
or  notes,  promising  to  pay  them  twenty  percent  per  annum.  This  money 
was  credited  to  the  uncles  and  aunts  on  the  books  of  Taylor,  Richards  & 
David,  and  was  used  by  them  in  their  time  entry  business.  After  the  firm 
of  Taylor,  Richards  &  Burden  was  formed,  these  credits  to  the  ''uncles  and 
aunts'*  were  transferred  to  the  books  of  Taylor,  Richards  &  Burden.  As 
the  books  then  stood,  the  firm  of  Taylor,  Richards  &  Burden  appeared  to  be 
the  debtor  of  the  ''uncles  and  aunts,**  although  the  money  was  furmahed 
to  B.  B.  Richards,  and  the  ''uncles  and  aunts**  as  we  think  the  evidence 
shows,  looked  to  him  for  payment.  The  credits  so  stood  until  October,  1858, 
when  the  plaintiff  caused  the  "uncles  and  aunts**  to  be  charged  upon  the 
books  of  Taylor,  Richards  &  Burden  with  the  amount  a^qsearing  to  thdr 
credit  upon  the  books,  and  took  credit  himself  on  the  books  of  the  firm  for 
the  same  amount.  At  the  time  of  this  transaction  no  payment  was  made  to 
the  "uncles  and  aunts.**  When  these  transfers  were  made  to  the  plaintiff^ 
so  far  as  the  firm  was  concerned,  the  debt  to  the  "uncles  and  aunts**  be- 
came the  individual  debts  of  the  plaintiff,  as  they  were  at  the  beginning. 
What  was  the  purpose  in  making  this  transfer  we  are  unable  to  determine 
from  the  evidence.  It  is  claimed  by  the  defendant,  Qeorge  Burden,  that  this 
transaction  was  fraudulent  as  to  the  firm,  in  that  it  would  enable  Richards  to 
settle  with  the  "uncles  and  aunts'*  for  less  than  the  sum  actually  due,  and 
charge  the  firm  with  the  whole  amount  advanced  and  interest  But  we  an 
satisfied  that  no  such  fraudulent  purpose  could  have  been  contemplated  at 
the  time  the  transfer  was  made,  for  the  firm  then  believed  itself  solvent,  and 
expected  to  pay  all  its  liabiUties  in  full.  It  seems  to  us,  therefore,  that  if 
the  "uncles  and  aunts**  were  willing  to  regard  the  plaintiff  as  sole  debtor, 
it  could  make  no  real  difference  to  the  firm  whether  the  amount  of  these  ac- 
counts stood  upon  the  books  of  the  firm  to  the  credit  of  the  plaintiff,  or  to 
the  credit  of  the  "uncles  and  aunts.**  If  the  plaintiff  had  in  fact  paid  the 
"uncles  and  aunts,**  no  real  injury  would  have  been  done  to  any  one  by 
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the  transfer  of  accounts  upon  the  books.  But,  as  we  have  said,  the  '^uncles 
and  aunts"  were  not  paid.  The  defendant,  (Jeorge  Burden,  was  infonned 
of  the  transfer  soon  after  it  was  made.  He  testifies  that  he  frequently 
protested  against  the  change,  and  that  the  plaintiff  promised  to  plaoe  the 
accounts  back  to  the  credit  of  * 'uncles  and  aunts"  all  of  which  the  plaintiff 
most  vigorously  and  emphatically  denies. 

Eachmember  of  the  firm  of  Taylor,  Richards  &  Burden  was  to  furnish  all 
the  money  he  could,  and  was  to  have  twenty  per  cent  per  annum  on  his 
money  out  of  the  profits  of  the  business,  and  all  profits  after  allowing  this 
were  to  be  divided  equally  between  the  partners.  This  arrangement  was 
made  under  the  supposition  that  the  profits  of  the  business  would  be  at  least 
forty  per  cent  per  annum  upon  the  money  employed.  The  money  furnished 
by  each  partner  was  placed  to  his  credit.  The  firm  assuming  and  believing 
that  profits  had  been  made  in  excess  of  the  twenty  per  cent  agreed  to  be 
paid  each  partner,  on  the  3ist  day  of  December  1856, 1857  and  1858,  entered 
upon  the  books  of  the  firm  to  each  partner  a  credit  of  twenty  per  cent  in; 
terest  upon  the  amounts  by  each  member  advanced  to  the  firm.  As  a  result 
of  this  mode  of  procedure,  on  the  first  day  of  January,  1859,  Burden  had  a 
general  balance  to  his  credit  on  the  books  of  the  firm  of  $27,772.93,  and 
Richards  had  a  general  balance  of  $18,862.60.  Of  the  balance  in  favor  of 
Burden,  $10,607.16  was  the  assumed  annual  profits  of  twenty  per  cent; 
and  of  the  balance  in  favor  of  Richards,  $7,068.14,  was  the  assumed  annual 
profits  of  twenty  per  cent.  It  thus  appears  that  the  assumed  profit  in  flavor 
of  Burden  exceeded  the  assumed  profit  in  favor  of  Richards  in  the  sum  of 
$6,539.02.  The  parties  agreed  that  the  balances  existing  on  the  first 
day  of  January,  1859,  should  draw  interest  at  the  rate  of  ten  per  cent. 
From  the  outlook  in  1860  it  began  to  appear  that  the  parties  had  not  in  fact 
realized  profits.  As  the  defendant,  George  Burden,  had  advanced  much  more 
money  than  the  plaintifP,  it  is  apparent  that,  to  credit  up  both  parties  with 
profits  which  had  not  been  realized,  would  tend  to  swell,  in  a  proportionate 
degree,  the  defendants*  credit  against  the  firm,  and  to  place  the  plaintiff  at 
a  proportionate  disadvantage.  In  1860,  the  plaintiff  began  to  complain  of 
the  twenty  per  cent  which  had  been  annually  added  to  the  amounts  advanced 
by  each  partner  in  line  of  profits  which  had  not  then  been  realized.  As  a 
result  of  negotiations  between  the  parties,  on  the  8th  day  of  May,  1860,  they 
entered  into  a  contract  of  which  tHe  Ibllowing  is  a  copy: 

''Memorandum  of  agreement  between  Benjamin  B.  Richards  and  (George 
Burden,  of  Dubuque,  Iowa: 

"Said  Richards  agrees  to  put  in  his  share  of  the  lands  of  Taylor,  Richards 
&  David,  as  per  list  accompanying  this  memorandum,  as  assets  of  the  firm  of 
Taylor,  Richards  &  Burden,  at  three  dollars  per  acre,  amounting  to  3,378 
acres,  and  being  one-third  of  10, 134  acres,  he  to  have  a  credit  of  $10,184  for 
the  same,  said  lands  to  be  taken  subject  to  all  tax  liens,  but  in  case  the  title 
to  any  of  these  lands  should  prove  defective  in  said  Taylor,  Richards  & 
David,  and  the  lands  should  be  lost  through  such  defect,  said  Richards  to 
make  good  said  Burden  for  his  loss  through  such  defect.  The  credits  of  said 
Richards  with  the  said  T.,  R.  &  David,  and  his  interest  in  any  other  assets 
than  lands,  and  his  liabilities  as  a  member  of  such  firm  of  T.,  R.  &  David, 
not  to  be  affected  by  this  transfer  of  his  interest  in  said  lands.    In  consider- 
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ation  that  said -Richards  does  hereby  transfer  his  tmdiYided  third  interest  in 
and  to  the  lands  aforesaid,  and  dose  make  and  constitate  iiieni  assets  of  the 
firm  of  Taylor^  Richards  &  Burden,  so  that  said  Barden  shall  have  the  same 
interest  in  said  lands  that  said  Richards  has,  said  Barden  agrees  to  allow 
said  Richards  a  credit  of  $10,134,  being  $3  per  acre  for  said  lands,  on  the 
books  of  said  T.,  R.  &  Burden;  said  Burden  also  agrees  that  the  interest  of 
himself  and  said  Richards  shall  draw  interest  only  at  the  rate  (^  7  per  cent 
per  annum  from  and  after  the  first  day  of  January,  1859,  instead  of  10  per 
cent,  as  heretofore  agreed  upon  between  said  T.,  R.  &  Barden.  Said  Burden 
also  agrees  to  consider  the  debt  due  to  the  aunts  and  uncle  Billings,  in  Sara- 
toga county,  N.  Y^  and  for  which  said  Richards  has  given  his  individual 
notes  as  the  debt  of  said  Taylor,  R.  &  Burden,  and  to  jointly,  with  said 
Ridiards,  secure  and  pay  said  debt  as  he  and  said  Ridiards  shall  be  able.** 
The  value  of  Uiese  lands,  $10,134,  just  about  equalised  the  plaintifiTs  and 
George  Burdens'  credits  against  the  firm,  allowing  the  plaintiff  to  retain 
credit  for  the  amount  of  the  ''uncles  and  aunts'*  accounts.  As  we  have 
before  said,  the  transfer  of  these  accounts  to  the  plaintiff  would  have  wronged 
no  one  if  the  * 'uncles  and  aunts'*  had  been  in  fact  paid.  But  in  this  agree- 
ment Burden  agrees  to  consider  the  debt  due  to  the  aunts  and  ande  BilMngs, 
in  Saratoga  county,  N.  Y.,  as  the  debt  of  said  Taylor,  Richards  &  Barden, 
and  to  jointly,  with  said  Richards,  secure  and  pay  said  debt.  Jonas  8. 
Billings,  one  of  the  uncles  to  whom  Ridiards  was  indebted,  did  not  reside 
in  Saratoga  county,  and  was  not  embraced  in  this  agreement.  From  a  care- 
ful examination  of  all  the  testimony  bearing  upon  this  branch  of  the  case, 
we  feel  reasonably  well  satisfied  that  this  contract  was  entered  into  upon  the 
basis  of  the  credits  as  they  stood  upon  the  books,  embracing  the  credit  to  the 
plaintiff  of  the  "uncles  and  aunts*'  accounts,  and  that  this  credit  cannot  be 
disturbed,  without  ignoring  this  agreement.  It  is  true  that,  upon  this  sup- 
position, the  plaintiff  receives  credit  for  the  whole  of  a  debt,  a  part  of  which 
the  defendant  Burden  agreed  to  pay.  But  as  an  offset  to  this  the  defendant 
Burden  was  permitted  to  retain  a  (nrcdit  against  the  firm  for  $3,539.02,  on 
account  of  profits  which  were  not  realized,  which  greatly  exceeds  the  part  of 
the  debt  to  the  "uncles  and  aunts"  whidi  he  agreed  to  pay.  If  his  agree- 
ment to  pay  apart  of  this  debt  wajs  c<mtingent  upon  the  plaintiff's  credits 
being  reduced  by  the  amount  of  the  "uncles  and  aunts"  accounts,  it  is 
unaccountable  that  the  agreement  should  have  been  made  without  any  stip- 
ulation for  the  reduction  of  the  plaintiff's  credits.  The  construction  wMch  we 
place  upon  the  agreement  does  no  wrong  to  the  defendant,  Burden.  It  sfan- 
ply  offsets  his  credit  for  profits  which  had  not  been  realized,  by  his  obligation 
to  pay  a  debt  for  which  the  plaintiff  was  allowed  sole  credit  The  contract 
made  the  credits  of  the  two  parties  almost  equal  on  the  8th  day  of  May,  1860, 
and  placed  them,  as  nearly  as  practicable,  nponan  equal  footing.  We  think 
the  referee  properly  found  that  the  plaintiff's  credits  should  not  be  disturbed, 
and  that  the  court  erred  in  striking  from  the  plaintiff's  credits  the  amounts 
of  the  "uncles  and  aunts"  accounts. 
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VIIL    As  to  whether  the  Chiekaeaw  and  MUchell  county  land  contract 

ie  binding  between  plaintif  and  Mrs,  Burden^  and  her  right  to  enforce  the 

same. 

On  the  9th  day  of  January,  1863,  the  plaintiff  and  the  defendant,  George 
Burden,  executed  a  written  contract,  as  follows:  **It  is  agreed  between 
Greorge  Burden,  Eliza  A.  Burden  and  B.  B.  Richards  as  follows:  That 
George  Burden  and  £liza  A.  Burden  take  from  the  firm  of  Richards  &  Bur- 
den as  follows:  All  the  land  the  «aid  firm  has  in  Mitchell  and  Chickasaw 
counties,  at  $4.50  per  acre,  which  includes  sw  8,  95,  12,  which  is  a  tax  title, 
and  the  land  of  Stimpson,  when  they,  R.  &  B.,  hare  obtained  title  from  Stimp- 
son.  These  lands  to  be  charged  to  Eliza  A.  and  Genrge  Burden  as  of  Jan- 
nary  1, 1868.  They,  R.  and  B.,  are  to  guarantee  all  titles  except  sw  8, 95, 12. 
Also,  the  said  firm  are  to  let  Eliza  A.  Burden  have  eight  thousand  dollars 
of  their  bills  receivable,  George  Burden  to  select  one-half,  and  B.  B.  Rich- 
ards one-half,  of  such  bills  receivable,  or  the  firm  may  elect  to  give  five  thous- 
and dollars  in  such  bills  receivable  in  the  mentioned,  and  in  that  case,  the 
said  firm  shall  give  their  note  for  three  thousand  dollars  to  Eliza  A.  Burden, 
payable  in  six  months  at  seven  per  cent  interest;  if  not  paid  at  the  expira- 
tion of  said  six  months,  the  said  note  is  to  draw  ten  per  cent  until  paid;  in- 
terest payable  annually.  The  amount  of  one-half  of  said  lands  to  be 
charged  to  Eliza  A.  Burden  in  account  with  Richards  &  Burden,  the  other 
half  to  George  Burden  in  same  account'* 

Each  of  the  defendants,  in  a  cross  petition,  asks  a  specific  performance  of 
this  contract,  and  that  a  conveyance  to  them  of  the  lands  referred  to  may  be 
decreed.  This  contract  was  feigned  by  B.  B.  Richards  and  George  Burden 
on  the  9th  day  of  January,  1868.  It  was  then  placed  in  the  firm  safe,  where 
it  remained  until  about  the  last  of  March,  1869,  when  it  was  signed  by  Mrs. 
Burden.  The  evidence  is  utterly  conflicting  as  to  whether  Mrs.  Burden  was 
present  at  the  time  the  contract  was  signed  by  Richards  &  Burden.  The 
referee  has  found  from  the  evidence  that  she  was  not  {Present.  We  do  not 
deem  it  essential  to  a  conclusion  upon  this  branch  of  the  case  to  determine 
this  question.  The  evidence  shows  that,  if  Mrs.  Burden  was  present,  the 
contract  was  not  then  read  over  in  her  hearing.  We  cannot  find  from  the 
evidence  that  she  at  that  time  expressed  any  afBrmative  assent  to  the  con- 
tract, or  did  any  act  which  would  bind  her  to  the  terms  of  the  agreement. 
Nor  can  we  find  from  the  evidence  that  at  any  time  before  the  last  of  March, 
1869,  when  she  signed  the  agreement,  she  did  any  act  which  would  have 
estopped  her  to  deny  that  the  agreement  was  binding  upon  her.  So  far  as 
we  can  discover  from  the  evidence,  at  no  time  beibre  about  the  last  of  March, 
1869,  when  Mrs.  Burden  signed  the  agreement,  could  the  plaintiff  have  en- 
forced the  contract  against  Mrs.  Burden.  Up  to  that  time  the  agreement 
was  wanting  in  mutuality,  and.  if  not  binding  upon  Mrs.  Burden,  it  could  not 
have  been  enforced  against  Richards.  We  think  the  evidence  shows  that 
before  Mrs.  Burden  signed  the  agreement  she  was  informed  that  the  plaint- 
iff insisted  that  it  was  obtained  from  him  by  fraud,  and  that  he  did  not  in- 
tend to  carry  out  its  provisions.  Before  the  contract  was  signed  by  Mrs. 
Burden  it  was  repudiated  by  the  plaintiff,  and  hence  as  between  these  par- 
ties there  was  no  aggregath  mcntiumt  and  no  contract.    For  this  reason, 
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and  for  oiliers  which  might  be  saggested,  we  feel  satisfied  that  Mrs.  Bnrden 
is  not  entitled  to  have  a  specific  performance  of  this  contract. 

IX,  As  to  whether  the  defendant,  George  Burden ^  ie  entitled  to  a  specific 
performance  of  the  Chickasaw  and  Mitchell  county  contract. 
The  evidence  shows  that  the  contract  in  question  was  presented  to  the 
plaintiff  just  upon  the  eve  of  his  departure  to  attend  a  session  of  the  Iowa 
legislature.  The  plaintiff  was  in  fact»  as  it  appears,  on  his  way  to  the  depot, 
and  called  into  the  office  only  for  a  few  moments,  when  the  contract  was 
presented  for  his  signature.  He  hastily  read  over  the  contract,  wrote  in 
pencil  upon  the  margin,  *' Wrong  as  to  the  Stimpson  land,* 'and  signed  it. 
The  Stimpson  land  is  a  part  of  the  land  covered  by  the  agreement.  The 
evidence  shows  that  the  defendant,  George  Burden,  did  not  understand  the 
nature  of  this  marginal  memorandum.  As  late  as  the  latter  part  of  March, 
1869,  when  he  showed  the  contract  to  his  attorney,  he  was  of  opinion  that 
the  marginal  memorandum  was,  ** wrong  as  to  the  stamps  on  land,**  and 
he  asked  the  opinion  of  his  counsel  as  to  whether  the  contract  was  sufficiently 
stamped.  It  thus  appears  that  the  parties  did  not  assent  to  the  same  agree- 
ment. The  defendant,  George  Burden,  supposed  he  was  procuring  a  con- 
tract for  the  conveyance  of  the  ^'Stimpson  land,*'  and  one  which  in  every  re- 
spect as  to  such  land  was  right  and  binding.  The  plaintiff  understood  that 
he  was  reserving  the  Stimpson  lands  from  the  operation  of  the  contract,  or 
at  least  providing  that  in  some  respect  as  to  these  lands  the  contract  was 
wrong.  '*Ihere  is  no  contract,  unless  the  parties  thereto  assent;  and  they 
must  assent  to  the  same  thing,  in  the  same  sense.'*  1  Parsons  on  Contracts, 
fifth  edition,  page  475,  and  note  a.  It  is  evident,  we  think,  that  the  parties 
to  this  contract  did  not  assent  to  the  same  thing  in  the  same  sense.  That, 
of  itself  is  a  sufficient  reason  why  the  contract  should  not  be  specifically  en- 
forced. 

There  are  other  reasons  why  there  should  not  be  a  specific  performance  of 
this  contract.  The  defendant,  George  Burden,  for  many  years  had  been  the 
book-keeper  of  the  firm.  Ihe  plaintiff  insists  that  George  Burden  procured 
the  execution  of  this  contract  by  falsely  and  fraudulently  representing 
that  the  plaintiff  was  very  largely  indebted  to  Mrs.  Burden  and  the  firm,  and 
that  the  agreement  for  the  conveyance  of  this  land  was  made  for  the  purpose  of 
paying  off,  in  part,  the  plaintiff's  indebtedness  to  Mrs.  Burden,  and  equalizing 
his  credit  with  the  firm.  The  defendant's  counsel  concede  that  Mr.  Burden  rep- 
resented to  the  plaintiff  that  his  account  with  the  partnership  was  largely  over- 
drawn, and  insist  that  the  representation  was  based  upon  the  claim  that  the 
'^uncles  and  aunts*  ''accounts,  and $4,000  advanced  by  Mrs.  Bnrden,  should  be 
taken  from  the  plaintiff's  credits.  Counsel  in  this  argument  say:  '*There  is 
no  doubt  that  Mr.  Burden  insisted  and  represented  that  the  plaintiff  was 
largely  overdrawn  on  their  partnership  account,  and  for  that  reason  urged 
that  these  lands  should  be  sold  to  himself  and  wife  in  part  payment  of  such 
overdraft.  It  is  also  true  that  before  the  contract  of  January  9,  1868,  Mr. 
Burden  claimed  that  the  * 'uncle's  and  aunts"  accounts  should  be  stricken 
from  the  plaintiff's  credits,  and  that  the  |i,000  advanced  by  Mrs.  Burden 
should  be  taken  from  plaintiff's  account  and  credited  up  to  her  account. 
The  defendants  claim  that  this  contract  was  to  diminish  the  large  balanced 


Digitized  by 


Google 


APPENDIX.  737 

in  their  favor,  as  would  be  shown  by  a  correction  of  the  books  in  reference  to 
the  above  items,  and  that  plaintiff  always  conceded,  till  the  open  ruptnre,  that 
said  items  were  to  be  corrected  or  chani^  as  claimed  by  defendants."  And 
aj?ain:  **The  truth  is  that  Mr.  Burden  did  represent  that  plaintiff  was  over- 
drawn to  the  extent  of  twenty  thousand  dollars  or  more,  and  plaintiff  be- 
lieved this  representation  to  be  true  and,  knew  at  the  time  it  was  based  upon 
the  $4,000  item,  and  the  striking  out  of  the  ''uncles  and  aunts**  account. 

We  have  already  determined  that  the  94,000  item  did  not  constitute  a 
part  of  plaintiff*s  credit  on  the  books  of  the  firm,  and  that  the  "uncles  and 
aunts**  accounts  should  not  be  stricken  out  of  the  plain  tiff  *s  credits.  It  fol- 
lows, therefore,  that,  if  the  agreement  to  convey  these  lands  was  made,  as 
claimed  to  offset  credit,  which  plaintiff  had  upon  the  books,  and  to  which 
he  was  not  entitled,  there  has  been  a  failure  of  consideration  for  this  agree- 
ment,  and  for  that  reason  no  specific  performance  of  it  should  be  decreed. 

There  is  another  reason  why  specific  performance  of  this  contract  should 
not  be  decreed,  which  to  our  minds  is  quite  satisfactory.  It  is  fully  appar- 
ent from  the  testimony  that  the  sole  inducement  for  the  making  of  the  con- 
tract upon  the  part  of  the  plaintiff  was  to  bring  up  his  credit  against  the 
firm,  so  that  it  would  the  more  nearly  equal  the  large  balance  which  was  sup- 
posed to  exist  in  favor  of  the  defendant,  George  Burden.  About  the  first 
day  of  April,  1869,  the  defendant,  George  Burden,  took  possession  of  the  as- 
sets of  the  firm  to  a  very  large  amount,  and  on  the  23rd  day  of  July,  1869, 
he  sold  i^al  estate  of  the  firm,  the  title  of  which  stood  in  his  name,  to  the 
amount  of  $17,936.58,  for  which  he  is  liable  to  account.  As  a  result  of  this 
transaction  and  all  the  dealings  of  the  parties,  it  is  found  by  the  final  report 
of  the  referee  and  the  decree  of  the  court,  that,  after  disallowing  to  the 
plaintiff  credit  for  the  "uncles  and  aunts*'  accounts,  there  was  due  the 
plaintiff  from  the  firm  of  Richards  &  Burden,  on  the  first  day  of  January, 
1878,  the  sum  of  $26,778.20.  It  was  also  found  that  the  defendant,  George 
Burden,  was  indebted  to  the  firm  at  the  same  date,  in  the  sum  of  $20,939.07. 
This  includes  charges  to  the  defendant,  George  Burden,  growing  out  of  sales 
of  the  Chickasaw  and  Mitchell  county  lands,  in  the  sum  of  $18,038.38.  So 
that,  independently  of  all  debits  on  account  of  the  Chickasaw  and  Mitchell 
county  lands,  the  defendant,  George  Burden,  was  indebted  to  the  firm  in  the 
sum  of  $2,900.69.  If  then  we  should  now  enforce  a  specific  performance  of 
this  contract,  we  would  transform  what  was  intended  as  a  mere  arrangement 
for  the  equalization  of  the  credits  of  the  partners,  into  a  mere  contract  for 
the  sale  of  partnership  property  at  much  less  than  its  actual  value,  and,  hav- 
ing compelled  a  conveyance,  we  would  be  obliged  to  decree  payment  of  the 
contract  price.  What  was  intended  to  be  accomplished  by  this  contract  has 
already  been  effected  through  other  means,  and  there  is  now  neither  neces- 
sity for,  nor  equity  in.  decreeing  a  specific  performance  of  this  agreement. 
For  these  reasons,  and  others  which  might  be  presented,  we  feel  satisfied 
that  specific  performance  of  this  contract  should  not  be  enforced. 

X,    As  to  the  amount  of  credit  plaintiff  should  receive  for  the  adjustment  of 

J,  L.  Billings'  account. 

J.  S.  Billings  is  one  of  the  "uncles**  whose  account  the  plaintiff  credited 
to  himself,  and  of  which,  as  between  himself  and  the  firm,  he  thereby  as- 
Vol.  LIX— 47 
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Bumed  the  payment.  J.  S.  Billing  did  not  reside  in  Sarato^ra  county,  and 
Mr.  Burden  did  not  assume  the  payment  of  any  part  of  the  debt  due  him, 
in  the  contract  of  May  8, 1860. 

The  debt  due  J.  S.  Billings  is  included  in  the  credits  which  the  referee 
fcnnd  the  plaintiff  entitled  to  on  January  1,  1859,  and  is  embraced  in  the 
$7,470.70,  the  amount  of  the  * 'uncles  and  aunts''  account«,  stricken  out  of 
plaintiff's  credits  by  order  of  the  court.  As  we  find  the  plaintiff  entitled  to 
credit  for  the  whole  amount  of  the  ''uncles  and  aunts*'  accounts,  it  follows 
that  he  is  entitled  to  no  additional  credit  for  the  amount  paid  J.  S.  Billings. 
The  court  below  allowed  plaintiff  the  amount  of  a  note  which  he  executed 
in  settlement  with  J.  S.  Billings,  but  this  was  upon  the  basis  of  disallowing 
credit  for  the  ''undes  and  aunts''  accounts. 

XL    As  to  whether  the  plaintiff  should  be  charged  for  the  money  loaned  to 

C.  F,  Billings. 

C.  F.  Billings,  a  son  of  J.  S.  Billings,  and  cousm  of  the  plaintiff,  borrowed 
of  the  firm  of  Taylor,  Richards  &  Burden,  August  25,  1857,  3221,  and 
September  25,  1857,  $221.30.  The  defendant,  George  Burden,  claims  that 
the  plamtiff'  guaranteed  the  payment  of  these  sums.  This  the  plaintiff  denies, 
and  testifies  that  the  loan  was  made  in  the  ordinary  course  of  business  upon 
collateral  security.  On  the  Blst  day  of  December,  1857,  the  amount  of  these 
loans  $442.30,  was  charged  to  the  plaintiff.  At  the  close  of  the  year  1858, 
B.  B.  Richards  caused  himself  to  be  credited  with  this  amount,  and  J.  S. 
Billings  to  be  charged  with  it.  The  books  were  in  this  condition  at  the 
time  the  contract  of  May  8, 1860,  was  executed.  As  we  have  already  said, 
this  contract  was  made  pursuant  to,  and  in  recognition  of,  the  credits  as 
they  then  stood  upon  the  books.  This  credit  has  stood  upon  the  books  ever 
since  the  year  1858,  without  any  protest  or  objection  on  the  part  of  Burden, 
so  far  as  the  evidence  shows,  in  view  of  all  the  evidence  in  connection  with 
the  contract  of  May  8,  1860,  and  the  fact  that  the  burden  of  proof  is  upon 
the  defendant,  we  think  the  plaintiff  should  not  be  charged  with  this  ac- 
count. 

XIL    As  to  plaintiff's  credit  on  the  hooks  of  Taylor,  Richards  db  David, 

On  the  Blst  day  of  December,  1856,  there  stood  upon  the  firm  books  of 
Taylor,  Richards  &  David,  credits  in  favor  of  the  several  partners  individu- 
ally, as  follows:  in  favor  of  John  W.  Taylor,  $117.02,  in  favor  of  B.  B.  Rich- 
ards, $961.43,  and  in  favor  of  E.  C.  David,  $1,921.55.  The  plaintiff  claims 
that  he  is  entitled  to  a  credit  on  the  books  of  the  firm  of  Richards  &  Burden 
for  this  item,  and  interest  thereon  from  December  31,  1856.  The  referee 
allowed  this  credit  in  finding  number  twenty-six,  and  the  court  overruled  the 
defendant's  exception  to  this  finding.  In  the  contract  of  May  8,  1860,  the 
plaintiff  put  in  his  share  of  the  lands  of  Taylor,  Richards  &  David,  as  afseta 
in  the  firm  of  Taylor,  Richards  &  Burden,  but  he  reserved  all  other  interests 
in  the  assets  of  the  firm  of  Taylor,  Richards  &  David.  This  contract  provides: 
"The  credits  of  said  Richards  with  the  said  Taylor,  Richards  &  David,  and 
his  interest  in  any  other  assests  than  lands,  and  his  liabilities  as  a  member 
of  such  firm  of  Taylor,  Richards  &  David,  not  to  be  affected  by  this  transfer 
of  his  interest  in  said  lands."    On  the  2Ut  day  of  January,  1861,  E.  C.  David 
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agreed  to  quit-claim  to  George  Burden  all  his  interest  in  the  lands,  notes, 
accounts  and  other  assets  of  the  firm  of  Taylor,  Richards  &  David.  On  the 
8th  day  of  June,  1864,  John  W.  Taylor  entered  into  a  contract  with  Qeorge 
Burden  &  B.  B.  Richards,  in  which  he  agreed  to  settle  certain  claims  of  the 
firm  of  Taylor,  Richards  &  David,  and  to  transfer  and  to  convey  to  Burden 
&  Richards  all  his  right,  title  and  interest  in  the  assets,  whether  real  or  per- 
sonal, of  the  late  firm  of  Taylor  &  Richards,  Taylor,  Richards  &  David,  Tay- 
lor, Richards  &  Burden,  and  Taylor,  Bennett  &  Co.  In  this  contract  Rich- 
ards &  Burden  agreed  as  follows:  "In  consideration  of  the  above  agree- 
ment, the  said  Burden  &  Richards  hereby  agree  to  assume  all  the  liability  of 
said  Taylor  for  any  of  the  debts  or  liabilities  of  said  firms  of  Taylor  &  Rich- 
ards, Taylor,  Richards  &  David,  Taylor,  Richards  &  Burden,  and  Taylor, 
Bennett  &  Co.,  so  far  as  the  same  appear  in  any  of  the  books  or  in  any  of  the 
accounts  of  said  several  firms,  and  as  far  as  any  claims  have  been  made  or 
presented  to  or  known  by  said  Richards  or  Burden,  particularly  excepting 
and  reserving  a  pretended  claim  of  Logan  &  Cook,  by  virtue  of  a  mechanic's 
lien  against  house  on  comer  of  Bluff  and  Thirteenth  streets,  Dubuque.'* 

It  is  upon  this  contract  that  the  plaintiff  mainly  relies  for  the  establishing 
of  this  claim  against  the  firm  of  Richards  &  Burden. 

It  is  conceded  by  counsel  that  the  firm  of  Taylor,  Richards  &  David  was 
solvent.  They  had  partnership  assets  sufficient  to  pay  off  all  the  claims  of 
the  individual  members  of  the  partnership  against  the  firm.  The  condition 
of  this  firm  was  such  that  there  was  no  occasion  for  a  member  of  the  firm, 
who  was  a  creditor,  to  resort  to  another  member  of  the  firm  for  satisfaction 
of  the  balance  due  him.  In  the  situation  of  the  firm  and  the  condition  of  the 
accounts,  Taylor  was  not,  as  an  individual,  outside  of  his  interest  in  the  as- 
sets of  the  firm,  liable  to  Richards.  Hence,  when  Richards  &  Burden  agreed 
to  assume  all  the  liability  of  Taylor  for  any  of  the  debts  or  liabilities  of  the 
firms  of  which  he  had  been  a  member,  they  assumed  no  liability  to  the 
plaintiff.  It  is  said,  however,  that  both  David  &  Taylor,  conveyed  and 
transferred  all  their  assets  in  the  firm,  and  hence,  there  were  no  assets  lett 
for  the  payment  of  Richards.  Whatever  interest  David  &  Taylor  had  in  the 
firm  they  held  subject  to  the  payment  of  the  debts  of  the  firm,  including  the 
balance  due  Richards.  They  did  no  more  than  simply  to  convey  their  inter- 
ests in  the  assets.  These  interests  passed  subject  to  the  charge  or  claim  up- 
on them  for  the  payment  of  the  balance  due  Richards,  so  that,  after  the 
transfer,  as  well  as  before,  sufficient  assets  remained  for  the  payment  of 
Richards,  and  there  was  no  foundation  for  a  personal  claim  against  Taylor. 
Counsel  for  the  plaintiff  argue  this  question  as  though  the  agreement  of 
Richards  &  Burden  was  to  pay  all  the.  liabilities  of  the  firm  of  Tat/lor, 
Richards  dt  David^  instead  of,  as  it  really  is,  to  assume  all  the  liability  of 
said  Taylor^for  any  of  the  debts  of  said  firm  of  Tvylor,  Richards  db  David, 
Counsel  refer  to  a  subsequent  agreement  of  B.  B.  Richards  and  George  Bur- 
den, dated  December  27,  18G4,  which,  in  reference  to  the  contract  of  June  8, 
1864,  in  the  preamble  says: 

**  Whereas,  under  said  agreements,  the  said  Richards  &  Burden  were  to 
pay  and  discharge  all  the  debts  and  liabilities  of  every  kind  of  the  said  *  * 
Taylor,  Richards  &  David,''  and  they  contend  that  this  is  explanatory  of  the 
intention  of  the  parties  to  the  contract  of  June  8,  1864.    There  is  no  am- 
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biguity  in  that  contract;  its  terms  are  plain  and  explicit,  and  they  ooght  not 
to  be  overcome  or  controlled  by  a  mere  recital  in  a  subsequent  agreement,  to 
which  it  may  well  be  supposed  the  attention  of  the  parties  was  not  so  care- 
fully directed. 

Counsel  also  refer  to  the  provision  of  the  contract  of  May  8,  1860,  above 
set  out,  and  insist  that  it  preserved  plaintiff's  credits  against  the  firm  of 
Taylor,  Richards  &  David,  and  that  the  lands  transferred  by  him  to  the  firm 
of  Taylor,  Richards  &  Burden  passed  subject  to  the  payment  of  such 
ci^dits. 

The  stipulation  in  the  contract  to  which  counsel  refers  is  as  follows:  "The 
credits  of  the  said  Richards  with  the  said  Taylor,  Richaris  &  David,  and 
his  interest  in  any  other  assets  than  lands,  and  his  liabilities  as  a  member  of 
such  firm  of  Taylor,  Richards  &  David,  not  to  be  affected  by  this  transfer  of 
hisinterest  in  said  lands/'  The  only  efl^ect  of  this  provision  is  to  continue 
Richards'  credit  with  the  firm,  and  his  liability  as  a  member  of  the  firm, 
alter  the  contract  as  before. 

It  is  claimed,  however,  that  Richards  &  Burden  have  succeeded  to  all  the 
assets  of  the  firm  of  Taylor,  Richards  &  David,  and  that  therefore  they  are 
under  obligation  to  pay  the  debts  of  that  firm,  including  this  credit  claimed 
by  plaintiff.  This  involves  a  consideration  of  the  question  whether  the  firm 
of  Taylor,  Richards  &  David  was,  in  fact,  indebted  to  the  plaintiff.  As  we 
have  before  stated,  the  credits  in  favor  of  the  respective  members  of  that  firm 
are  as  follows:  J.  W.  Taylor,  |!117.02;  B.  B.  Richards,  1961.43;  E.  C.  David 
$1,921.55.  These  together  amount  to  just  $3,000.  The  firm  is  therefore 
indebted  to  the  members  of  the  firm  $3,000,  each  partner's  share  of  this 
debt  is  81,000.  So  that  while  the  plaintiff  has  a  claim  against  the  firm  for 
8961.43  upon  an  adjustment  of  the  claims  owing  by  the  firm,  the  firm  has  a 
claim  against  him  in  the  sum  of  $1,000.  which  is  83,857  more  than  the  firm 
owes  him.  In  fact  then  the  firm  did  not  owe  the  plaintiff,  but  plaintiff  owed 
the  firm.  Counsel  for  the  plaintiff  concede  that  this  would  be  the  case  if  the 
firm  was  insolvent,  but  they  insist  that,  if  the  firm  had  just  83,000  of  assets, 
enough  to  pay  all  its  debts,  each  member  of  the  firm  must  be  paid  in  full, 
from  which  they  infer  that  the  firm  owes  each  partner  the  amount  of  his 
claim.  Suppose  then  the  firm  to  owe  no  claims,  except  to  the  individual 
partners,  and  to  have  assets  just  to  the  amount  of  $3,000,  each  partner's 
share  in  these  assets  is  $1,000,  and  each  partner  is  entitled  to  have  his  claim 
paid.  Suppose  these  assets  were  equally  divided,  there  would  still  be  a 
debt  of  $921.55  due  E.  C.  David,  while  the  plaintiff  would  be  overpaid 
$38.57,  and  J.  W.  Taylor  would  be  overpaid  $832.98.  It  follows 
that  Taylor  and  the  plaintiff  must  surrender  the  over-payments  to  them 
to  make  up  the  deficit  in  favor  of  David.  Hence  the  plaintiff  must  con- 
tribute of  his  share  of  the  assets  to  pay  the  debts  of  the  firm;  and  he 
would  have  to  contribute  just  so  much,  no  matter  how  great  the  assets  of  the 
firm  might  be.  Hence  he  was  in  fact  indebted  to  the  firm,  notwithstanding 
his  credit  upon  the  books.  It  follows  that  he  is  not  entitled  to  payment  of 
this  item  from  the  firm  of  Richards  &  Burden. 
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XIII,  As  to  the  $1,378.55  credited  in  favor  of  Taylor,  Bicharde  dt  Burden^ 
on  the  hooka  of  Taylor,  Biehards  dt  David, 

On  the  books  of  Taylor,  Richards  &  David  there  stands  a  credit  in  favor  of 
Taylor,  Richards  &  Burden,  and  on  the  ledger  of  Taylor,  Richards  &  Biu> 
den,  a  debit  in  the  sum  of  $1,878.55.  The  defendant,  George  Burden,  claims 
that  he  is  entitled  to  a  credit  against  the  plaintiff  for  two-thirds  of  this 
amount,  with  interest  from  December  31,  1857,  the  date  of  the  credit  upon 
the  books.  The  referee  disallowed  this  claim.  See  the  thirty-seventh  find- 
ing. Richards  &  Burden  acquired  the  assets  of  the  respective  membera  of 
the  firm  of  Taylor,  Richards  &  David,  and  took  these  assets,  as  we  have  al- 
ready seen,  subject  to  the  payment  of  the  debts  which  were  charged  upon 
such  assets. 

Richards  &  Burden  also  acquired  the  assets  and  succeeded  to  the  property 
rights  of  Taylor,  Richards  &  Burden.  So  that  Richards  &  Burden,  as  the 
successors  of  Taylor,  Richards  &  David,  became  liable  to  pay  Richards  & 
Burden,  as  the  successors  of  Taylor,  Richards  &  Burden,  this  sum  of  $1 ,378.- 
55.  In  other  words,  Richards  &  Burden  were  both  creditor  and  debtor  for 
this  amount.  This  operated  as  a  cancellation  of  this  claim.  There  is  no 
foundation  for  a  claim  against  plaintiff  growing  out  of  this  item. 

XIV.  As  to  whether  Bichards  should  reimburse  Bichards  d^  Burden  for 
paying  the  Blanchard  claim,  and  if  so,  in  what  amount. 

On  the  first  day  of  September,  1855,  the  firm  of  Taylor,  Richards  &  David 
executed  to  Ephraim  Blanchard  a  receipt  for  $1,200,  which  they  agreed  to 
invest  in  entering  U.  S.  government  land  on  time  for  settlers,  retaining  as 
their  commission  the  profits  realized  above  twenty  per  cent. 

E.  C.  David,  of  the  firm  of  Taylor,  Richards  &  David,  being  in  failing  cir- 
cumstances, conveyed,  without  consideration,  his  interest  in  the  lands  of  Tay- 
lor, Richards  &  David,  to  his  brother,  William  G.  David.  At  the  request  of 
E.  C.  David,  William  G.  David  conveyed  E.  C.  David's  interest  in 
the  lands  of  Taylor,  Richards  &  David,  to  Taylor,  Richards  &  Bur- 
den, to  secure  them  for  a  loan  of  over  $5,000,  which  was  evidenced 
by  a  note.  Matters  being  in  this  situation,  and  the  Blanchard  receipt  being 
outstanding  and  a  claim  against  the  firm  of  Taylor,  Richards  &  David,  on 
the  2l6t  day  of  January,  1861,  George  Burden  submitted  to  E.  C.  David 
the  following  propositions:  **I  will  give  480  acres  of  land  in  Buller  county, 
or  in  adjacent  counties  equally  satisfactory,  to  order  of  E.  0.  David,  and  his 
note  for  $5,521.20,  given  to  Taylor,  Richards  &  Burden,  if  he  will  deliver  to 
me.  Wm.  G.  David  and  E.  C.  David*s  quitclaim  to  all  theur  interest  in  lands, 
notes,  accounts  and  other  assets  of  Taylor,  Richards  &  David,  and  assign  to 
me  E.  Blanchard's  receipt  for  $1,200,  dated  September  1,  1855,  and  given 
by  Taylor,  Richards  &  David.'*  E.  C.  David  accepted  this  proposition. 
Pursuant  to  this  arrangement  the  land  was  deeded,  and  the  receipt  was  pro- 
cured by  E,  0.  David,  and  surrendered.  The  land  deeded  pursuant  to  this 
agreement  was  farm  land,  of  the  value  of  $960.  George  Burden  insists  that 
the  plaintiff  should  be  charged  upon  the  books  of  the  firm  with  this  sum. 
The  plaintiff  insists  that  he  should  not  be  charged  at  all;  and,  if  charged  in 
any  sum,  that  he  should  not,  in  any  event,  be  charged  with  more  than  half 
the  amount.    The  plaintiff  insists  that  this  land  was  given  for  the  quit-claim 
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of  E.  C.  David's  interest  in  the  assets  of  the  firm  of  Taylor,  Richards  k 
David,  and  that  the  surrender  of  the  Blanchard  receipt  was  bat  a  mere  in- 
cident, or,  at  the  most,  but  a  small  part  of  the  consideration.  The  defend- 
ant insists  that  £.  C.  David  had  agreed  to  quit-claim  his  interest  in  the  assets 
before,  in  consideration  of  the  surrender  of  the  note,  and  that  the  sole  con- 
sideration for  the  oonvejrance  of  the  480  acres  of  land  was  the  sorrender  of  the 
Blanchard  receipt.  We  do  not  deem  it  necessary  to  determine  this  question. 
Burden  testified  that  he  negotiated  for  the  surrender  of  this  receipt  at  the 
request  of  the  plaintiff,  and  that  the  plaintiff  agreed  to  become  personally 
responsible  to  the  firm  of  Richards  &  Burden  for  the  amount  paid  therefor. 
This  the  plaintiff  positively  denied.  As  the  burden  of  proof  is,  as  to  this 
fact,  upon  the  defendant,  we  must  hold  that  it  is  not  proven. 

The  case  then  became  simply  the  payment  by  Richards  &  Burden  of  a 
debt  owing  by  the  firm  of  Taylor,  Richards  &  David.  This,  at  the  most, 
only  made  Richards  &  Burden  a  creditor  of  Taylor,  Richards  &  David. 

Richards  &  Burden,  under  the  contract  of  May  8, 1860,  the  above  agree- 
ment of  January  21st,  1861,  and  the  subsequent  agreement  of  June  8,  1864, 
acquired  the  assets  of  the  respective  partners  in  the  firm  of  Taylor,  Richards 
&  David.  These  assets,  as  we  have  already  said,  passed  burdened  with  the 
liability  of  each  partner  for  the  debts  of  that  firm.  Richards  &  Burden  hav- 
ing absorbed  all  the  assets  of  the  firm  of  Taylor,  Richards  &  David,  have  be- 
come, to  the  extent  of  the  value  of  these  assets,  liable  for  the  debts  of  that 
firm.  And,  as  it  is  conceded  that  Taylor,  Richards  &  David  had  assets 
enough  to  pay  all  their  debts,  it  follows  that  Richards  &  Burden  are  liable 
to  the  payment  of  this  debt  to  Richards  &  Barden.  This  operates  as  a  can- 
cellation of  the  claim,  and,  in  fact,  the  plaintiff  testifies  that  it  was  agreed 
that  this  claim  should  be  canceled.  The  disposition  of  this  question  by  the 
referee  is  contained  in  the  thirty-^ixth  finding.  The  referee  found  that  the 
plaintiff  should  be  charged  with  $960  .Tanuary  21,  1861.  The  court  sus- 
tains the  plaintiff's  exception  to  this  finding,  and,  in  this  regard,  we  think 
the  action  of  the  court  was  correct. 

XV.  As  to  the  que$tion  of  u^ury  between  the  partners. 

It  was  agreed  in  all  the  firms  that  each  member  should  furnish  all  the 
money  he  could  conveniently,  to  be  invested  in  time  locations,  and  that  he 
should  receive  twenty  per  cent  of  the  profits  on  the  money  so  furnished,  and 
that  the  balance  of  the  profits,  if  any,  should  belong  to  the  firm  and  be  di- 
vided among  the  members  equally.  There  was  no  loan  to  the  firm,  nor  was 
there  any  agreement  to  pay  the  amount  advanced  with  interest.  The  par- 
ties were  engaged  in  the  time  entxy  business,  so  common  in  that  day,  and 
their  agreement  was  made  with  the  expectation  that  they  would  reidize  at 
least  fcHrty  per  cent  profit  upon  the  money  invested.  In  passing  upon  the 
claim  of  Mr.  Burden,  we  have  already  indicated  our  opinion  that  this  arrange- 
ment was  not  usurious.  The  finding  of  the  court  and  the  referee  upon  this 
branch  of  the  case  is  correct. 

XVI,  Asia  what  credit  plaintiff  is  entitled  to  from  Richards  db  Burden  on 
account  of  money  paid  by  him  for  the  Evans  entate  claim. 

In  1861  the  plaintiff,  with  his  own  money,  bought,  at  a  large  discount, 
claims  to  the  amount  of  about  f800,  against  the  estate  of  John  Evans,  de- 
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ceased.  Complaint  being  made  of  the  plaintiffs  engaging  in  speculation 
outside  of  the  firm,  he  agreed  to  call  the  transaction  a  firm  matter,  and 
turned  the  claims  purchased  over  to  the  firm.  The  firm  collected  nearly 
the  face  of  these  claims.  The  plaintiff  insists  that  he  should  have  credit  for 
the  amount  paid  for  these  claims.  The  only  controversy  is  as  to  the  amount 
of  credit  which  plaintiff  should  receive.  The  referee  found  that  plaintiff  paid 
$390  for  the  claims,  and  credited  him  with  that  amount.  This  action  of  the 
referee  we  approve. 

xrii. 

The  firm  of  Richards  &  Burden  did  a  life  insurance  business,  Burden 
being  the  active  agent,  but  accounting  for  the  commissions  to  the  firm.  He 
procured  a  policy  of  insurance  upon  his  own  life,  and  from  1863  to  1867  paid 
the  premiums  out  of  the  commissions  earned.  In  the  final  decree  Burden 
was  charged  with  these  premiums,  amounting  June  1st,  1876,  to  $417.21. 
This  was  right.  Burden  had  the  sole  benefit  of  the  insorance,  and  it  ought 
not  to  be  paid  for  by  the  firm. 

XVIII.  As  to  whether  Richards  should  be  charged  with  the  $500  received 
by  him  on  sale  of  the  S.  W,  of  S.  E.  and  S,  E,  of  S.  W.  30,  95,  .9.  Also 
as  to  whether  the  credit  of  $155  to  Mrs.  Burden  on  account  of  said  land, 
appearing  on  the  firm  books,  is  a  proper  one, 

I.  On  the  6th  day  of  February,  1854,  and  before  the  formation  of  any  of 
the  partnerships  refered  to,  B.  B.  Richards*  entered,  in  his  own  name,  the 
above  named  land.  On  the  4th  day  of  March,  1869,  he  sold  it  for  $500. 
Burden  claims  that  Richards  should  account  to  the  firm  for  the  amount  re- 
ceived, with  interest.  Both  the  referee  and  the  court  below  disallowed  this 
claim.  In  the  journal  of  Taylor,  Richards  &  Burden,  under  date  of  April 
24,  1858,  E.  A.  Holmes  is  credited  as  follows:  **S.  W.  S.  E.  and  S.  E.  S. 
W.,  30,  95,  9,  location  with  J.  W.  Taylor.  $155."  On  the  opposite  side  of 
the  journal,  Taylor,  Richards  Burden  are  charged  with  $155,  but  the 
charge  bears  date  April  20,  1858.  The  parties  are  unable  to  furnish  any 
explanation  of  these  entries,  but  Burden  concludes  from  them  that  the  land 
became  the  land  of  Taylor,  Richards  &  Burden.  Counsel  for  the  defendant 
say:  **We  have  no  doubt  that  the  land  above  described  was  entered  in  the 
name  of  Richards  for  Mrs.  Burden,  and  with  a  part  of  the  $1,000  received 
by  him  on  the  first  of  February,  1854.  On  the241h  of  April,  1858,  Mrs.  Bur- 
den was  credited  with  the  $155,  and  the  firm  took  the  land."  It  may  be 
true  that  the  entries  are  susceptible  of  explanation  upon  this  theory,  but  there 
is  no  evidence  that  the  facts  were  such.  And,  considering  the  difference  in 
the  dates  of  the  credit  and  debit,  in  connection  with  the  other  evidence  in 
the  case,  we  do  not  think  that  this  theory  must,  of  necessity,  be  adopted, 
nor,  indeed,  that  it  should  be  adopted.  On  the  2d  of  March,  1865,  Burden 
charged  B.  B.  Richards,  in  his  private  account  on  the  ledger  of  Richards  & 
Burden,  with  S40.65,  for  taxes  paid  by  the  firm  on  this  land.  This  is  incon- 
sistent with  the  position  that  the  land  became  the  property  of  Richards  & 
Burden  in  1858.  Besides,  B.  B.  Richards  testifies  positively  that  the  land 
was  enterd  by  him,  and  was  always  his  individual  property.  It  is  not  in- 
cumbent upon  us  to  explain  these  entries,  since  the  parties  who  made  them 
have  not  been  able  satisfactorily  to  do  so.    It  is  conceded  that  the  land  was 
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orignally  entered  in  the  name  of  Richards,  and  Barden  has  not  driven  any 
intelligible  account  of  the  manner  in  which  it  became  the  porperty  of  the 
firm.  Under  the  evidence,  we  think  the  finding  of  the  referee  and  of  the 
court  cannot  be  disturbed. 

II.  The  referee  included  the  above  credit  of  |155  in  Mrs.  Burden's  account 
against  the  firm.  The  court  caused  this  item  to  be  stricken  from  her  account. 
This  credit,  as  we  have  seen,  bears  date  April  24,  1858.  As  we  understand 
the  referee's  report  this,  sum  is  included  in  the  general  balance  of  $10,320.47, 
carried  to  the  credit  ot  Mrs.  Burden  on  the  first  day  of  January,  1859,  and 
treated  as  account  stated.  It  cannot  be  stricken  from  Mrs.  Burden  *s  account 
unless  it  is  made  satisfactorily  to  appear  that  it  was  entered  up  to  her  credit 
through  mistake.  The  evidence  does  not  satisfy  us  that  any  such  mistake 
was  made.  We  think  the  referee  properly  allows  this  item  to  remain  to  Mrs. 
Burden's  credit. 

XIX.  As  to  whether  Burden  should  account  to  the  firm  for  the  profile  made 
by  him  on  the  SE.  gr.  of  14,  98, 11,  Howard  county. 

Before  coming  to  Iowa,  the  defendant,  Geo.  Burden,  was  a  member  of  the 
firms  of  Burden,  Woodruff  &,  Co.,  and  Burden,  Baggage  Co.  One  Samuel 
Fellows  owed  these  firms  $345.41,  which  claim  became  the  property  of  A.  A 
Woodruff.  In  June,  i860,  Woodruff  sent  this  claim  to  Burden  for  collection. 
In  1863  Burden  took  from  Fellows  a  tax  certificate  on  the  above  land  in  part 
payment  of  said  debt  On  the  19th  of  June,  1847,  Burden  bought  the  title 
of  the  original  owner  of  said  land,  paying  therefor,  out  of  the  firm  ftmds, 
with  which  he  was  charged,  $4*50.  In  May,  1877,  Burden  settled  this  claim 
with  Woodruff  for  $75.  November  12,  1868,  Burden  sold  the  land  for 
$1,600.  The  testimony  shows  that  there  was  an  express  agreement  between 
Richards  &  Burden,  that  neither  should  do  any  business  properly  belonging 
to  the  firm,  such  as  buying  or  sealing  lands,  for  his  individual  interest.  The 
court,  in  an  interlocutory  decree,  ordered  that  Burden  be  charged  with  the 
profits  realized  upon  the  sale  of  this  land,  and  that  the  referee  take  an  ac- 
count of,  and  credit  him  with,  his  expenses  respecting  them.  Pursuant  to 
this  decree  the  referee  took  an  account  of  expenses  and  charged  the  defend- 
ant with  $1,506.30,  January  1,  1878.  We  have  carefully  examined  all  the 
evidence  upon  this  question,  and  we  think  the  action  thereon  is  correct. 

XX.  Ae  to  whether  Burden  should  he  charged  with  Mitchell  county  orders. 
The  books  of  Richards  &  Burden  show  that  they  bought  Mitchell  county 

orders  of  the  amount,  including  interest,  of  $1,426.03.  The  books  show  of 
this  amount  $646.81,  in  the  hands  of  Roziene  &  Frisbie.  The  evidence  shows 
that  $684.07  were  sent  to  J.  H.  Brush,  leaving  995.15  unacccunted  for.  The 
plaintiff  testified :  **So  far  as  I  know,  Mr.  Burden  took  all  of  these  orders,  and 
he  should  account  for  the  balance  and  accumulated  interest.  *'  Mr. 
Burden  admits  that  he  used  $60.07  of  these  orders  in  paying  taxes 
upon  the  Mitchell  county  lands,  with  which  he  should  be  charged 
at  their  market  value  of  seventy-five  cents  on  the  dollar,  if  he  is 
found  to  be  the  owner  of  the  MitcheU  county  lands.  He  denies  that  he  used 
any  of  the  orders,  or  that  he  should  be  charged  therefor,  other  than  as  above 
stated.  The  court  in  the  interlocutory  decree  ordered  that  Burden  be 
charged  with  the  full  amount  of  these  orders.    Pursuant  to  this  decree,  the 
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referee  foand  that  Burden  should  be  oharg^  with  |95.15,  of  the  date  of 
March  5, 1869.  The  only  grround  upon  which  this  decree  can  be  supported 
is  that  Burden  was  the  book-keeper  of  the  firm,  and  the  orders  are  not  ac- 
counted for.  The  orders  were  as  much  under  the  control  of  Richards  as  of 
Burden  The  etidence  ^ows  that  Richank  sent  the  $684.07  to  Brush.  The 
mere  fact  that  the  orders  are  not  accounted  for  does  not  justify  the  charging 
of  them  to  Burden.  The  defendant  admits  that  he  used  $60.07  of  these 
orders  in  paying  taxes,  for  the  year  1869,  on  the  Mitchell  county  lands.  As 
the  defendant  was  in  the  final  account  credited  with  all  the  taxes  paid  upon 
these  lands,  he  should  account,  at  their  face  value,  for  these  warrants  as  of 
the  date  of  the  payment  of  the  taxes  of  1869,  February  28, 1870.  The  de- 
fendant should  be  charged  with  $60.07,  with  interest  from  Februaty  28, 
1870. 

XXL    As  to  what  Burden  should  he  charged  for  the  Chickasaw  bonds  or 

orders. 

The  firm  of  Richards  &  Burden  had  certain  bonds,  or  volunteer  orders,  of 
Chickasaw  county.  The  plaintiff  claims  that  of  these  $254.B7  are  unac- 
counted for,  and  that  Burden  should  be  charged  with  the  whole  amount  and 
interest.  Burden  concedes  that  he  used  of  these  $135.47,  in  payment  of  taxes 
on  the  Chickasaw  county  lands,  and  that  he  should  be  charged  with  this 
with  interest  from  March  5,  1869,  if  he  is  allowed  to  hold  the  Chickasaw 
county  lands.  Under  the  interlocutory  decree,  Burden  was  charged  with  the 
whole  $204.37.  There  is  no  evidence  that  Burden  used  any  of  these  orders 
except  as  above  admitted.  Burden  has  been  credited  with  all  the  taxes  paid 
upon  the  Chickasaw  county  lands,  and  hence  should  be  charged  with  $135,- 
47,  with  interest  from  March  5,  1869. 

XXII.  As  to  the  amount  with  which  plaintiff  should  he  charged  for  the 
Dubuque  county  warrants;  ahOf  as  to  whether  any  charge shouldbe  made 
on  account  of  said  warrants  against  George  Burden, 

I.  The  books  of  the  firm  show  that  on  June  5th,  1869,  they  had  on  hand 
$1,098.12,  of  Dubuque  county  warrants.  The  plaintiff  admits  that  on  June 
3, 1869,  the  defendant  handed  him  $493.69  of  these  warrants,  with  a  email 
amount  of  interest  thereon,  which  he  sold  at  par  and  appropriated,  with  the 
exception  of  $77.13,  used  in  paying  taxes  for  the  firm.  On  account  of  these 
warrants,  the  referee  charged  the  plaintiff,  as  of  June  5, 1869,  with  $402.64. 
This  action,  we  think,  is  correct. 

II.  The  evidence  shows  that  these  warrants  were  all,  June  5, 1869,  in  the 
custody  of  (Jeorge  Burden.  The  balance  of  the  warrants  have  not  in  any 
manner  been  accounted  for.  The  court  in  the  interlocutory  decree  ordered 
that  Burden  be  charged  with  all  these  orders.  Under  the  evidence  we  think 
he  was  properly  so  chary^^ed.  Pursuant  to  this  decree  the  referee  charged 
Burden,  as  of  June  5, 1869,  with  $491.1 1.  We  do  not  understand  the  plaintiff 
to  make  any  objection  to  the  manner  in  which  the  referee  made  up  the  ac- 
count 80  as  to  reach  this  sum,  bat  simply  to  insist  that  the  charge,  as  made, 
pursuant  to  the  interlocutory  decree,  should  be  retained.  We  thinkBurden 
was  properly  charged  with  this  amount. 
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XXIIL    As  to  what  Mr,  Burden  should  be  charged  for  Dubuque  county 

bonds,  which  he  took  of  the  firm. 

At  the  time  Borden  took  into  his  possession  the  assets  of  the  firm  in  April, 
1869,  he  took  thirty-five  Dubuque  county  bonds,  of  $100  eac*ii,  on  one  of 
which  $22  had  been  paid.  These  bonds  bore  interest  at  six  per  cent,  and,  at 
the  time  they  were  taken  were  worth  seventy*eight  cents  on  the  dollar. 
Burden  admits  that  he  should  be  charged  with  these  bonds  at  the  rate  of 
seyenty-eightc«nts  on  the  dollar.  The  plaintiff  claims  that  Burden  should 
be  charged  the  full  face  value  of  the  bonds.  The  referee  charged  Burden 
with  the  bonds  at  seventy-eight  cents  on  the  dollar.  The  court  ordered  that 
he  be  charged  the  full  value  of  the  bonds.  The  evidence  shows  that  tiie 
bonds  gradually  appreciated  in  value  from  the  time  they  were  appropriated, 
and  that,  at  the  time  the  testimony  in  this  case  was  taken,  they  were,  and 
for  some  time  had  been,  at  par.  Burden  ought  not  to  be  allowed  to  profit  out 
of  this  transaction,  but  he  should  account  for  what  he  realized  from  a  sale 
of  the  bonds  which  he  sold,  and  for  the  value  of  those  which  he  retained. 
Burden  testified  that  he  sold  six  of  these  bonds  in  1869,  for  eighty  cents  on 
the  dollar,  and  that  two  were  paid  by  the  county,  February  11,  1873,  at  the 
rate  of  ninety-five  cents  on  the  dollar.  On  the  24th  of  January,  1874,  Bur- 
den testified  that  he  still  had  in  his  possession  $2,478  of  these  bonds,  on  their 
face,  not  reckoning  interest.  The  testimc^ny  does  not  fix  the  lime  of  the 
sale  of  the  six  bonds  in  1869.  It  is  f^ir  to  assume  the  middle  of  the  year  as 
the  date  of  the  sale.  We  think  Burden  should  be  charged  with  six  bonds 
at  eighty  cents  on  the  dollar,  with  interest  from  July  1st.  1869,  at 
seven  per  cent.,  with  two  bonds  at  ninety-five  cents  with  interest  from  Febru- 
ary 11.  1873,  at  seven  per  cent.  The  interest  is  placed  at  seven  per  cent  be- 
cause there  was  a  written  agreement  between  the  parties  that  their  respect- 
ive accounts  should  bear  interest  at  seven  per  cent.  On  the  remainder  of  the 
bonds  the  defendant  must  be  charged  their  par  value,  less  $22.  with  interest 
at  six  per  cent  from  October  1,  1863,  which,  under  the  findings  of  the 
referee,  we  assume  to  be  the  date  when  the  coupons  were  payable. 

XXIV,    As  to  amount  of  rent  Richards  should  pay  for  house  on  Bluff 

street, 

Richards  occupied  the  ^'Attix  House''  on  Bluff  street,  owned  by  the  firm. 
It  is  conceded  that  he  is  chargeable  with  rent,  the  only  question  being  at 
what  rate  and  for  what  time.  The  referee  found  that  Richards  should  pay 
at  the  rate  $300  per  annum,  from  April  1, 1859,  to  November  1, 1865,  when 
the  parties  opened  their  joint  house  account,  and  from  June  1,  1866,  when 
such  account  ceased,  to  May  1,  1868,  when  he  found  plaintiff's  liability  ter^ 
minated.  The  court  approved  this  finding,  and,  from  an  examination  of  all 
the  evidence  bearing  on  the  question,  we  think  the  finding  correct. 

XXV, 

During  the  existence  of  the  partnership  Richards,  was  in  the  legbla- 
ture  four  sessions.  It  is  insisted  that  he  should  account  for  his  per  diem  for 
these  sessions.  The  evidence  shows  that  he  did  allow  $110  of  his  compen- 
sation to  be  used  for  bouse  expenses  during  the  spring  of  1866.  The  evidence 
tends  to  show  that  this  $110  was  all  that  Richards  saved  out  of  his  compen- 
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sation  as  a  member  of  the  le^slatare,  and  that  in  the  session  of  1868  he 
spent  more  than  he  received.  The  referee  and  the  court  below  correctly  dis- 
allowed this  claim. 

XX  VL    As  to  what  Burden  should  he  reimbursed  on  account  of  Wm,  Bur- 
den, 8r, 

On  the  books  of  Richards  &  Burden,  William  Burden,  Sr.,  is  debited  with 
$225.95.  The  plaintiff  claims  that  George  Burden  advanced  this  sum 
for  his  own  convenience,  that  it  was  not  a  partnership  transaction,  and  that 
Oeorflrc  Borden  should  account  to  the  firm  for  that  amount. 

Upon  the  centravy  it  appears  that  on  the  books  of  Taylor,  Richards  &  Bur- 
den there  was  a  cr^it  in  favor  of  William  Burden,  Sr.,  for  $435.87.  Bur- 
den claims  that  the  debit  of  $225.05  was  a  payment  of  this  credit,  and  that 
he  paid  the  balance  due  William  Qurden,  Sr.,  and  should  have  a  credit 
therefor.  On  account  of  this  claim  the  referee  and  the  court  allowed  the  de- 
fendant, George  Burden,  a  credit,  as  of  date  of  payment,  July  1,  1867  for 
$388.  From  an  examination  of  all  the  evidence  we  think  defendant  is  enti- 
tled to  the  balance  between  the  credit,  $435.87,  and  the  debit,  $225.95,  with 
interest  from  January  1,1859,  to  July  1,  1866,  at  six  per  cent.  After  the 
dateof  payment,  the  amount  paid  became  a  credit  doe  George  Burden,  and 
under  the  agreement  between  himself  and  Richards  he  is  entitled  to  seven 
per  cent  interest  thereon. 

XXVII,  As  to  whether  Mrs.  Burden  is  liable  on  the  Susan  Burden  ac- 
count. 

On  the  ledger  of  Richards  &  Burden  are  debit  items,  in  the  handwriting 
of  George  Burden,  against  Susan  Burden,  amounting  to  $128.  Susan 
Burden  is  the  wife  of  William  Burden,  Jr.,  and  sister-in-law  of  George  Bur- 
den. The  plaintiff  testifies  that  in  the  usual  course  of  business  with  the  firm 
he  knows  of  no  transactions  with  Sosan  Burden;  and  that  these  items  of 
cash  were  advanced  to  her  by  George  Burden  for  his  own  convenience,  with- 
out the  knowledge  or  consent  of  plaintiff.  George  Burden  testifies  that  the 
balance  of  $128,  against  Susim  Burden,  is  made  up  of  sundry  cash  items,  but 
he  does  not  testify  that  they  were  advanced  in  the  prosecution  of  the  ordi- 
nary partnership  business,  or  that  they  grew  out  of  a  firm  transaction.  He 
simply  says  that  he  should  not  be  charged  with  these  items,  and  that  they 
are  incorporated  into  the  account  against  William  Burden,  Jr.,  and  embraced 
in  the  balance  of  $244.19  against  him.  We  think  from  all  the  evidence 
that  this  account  was  not  incorporated  into  the  balance  against  WiUiam 
Burden,  Jr.  The  referee  charged  the  defendant  with  the  various  items  of  this 
account,  with  interest  at  seven  per  cent.,  amounting,  June  1, 1876,  to  S200.64. 
rhis  action  of  the  referee  we  approve. 

XXVIII.  As  to  whether  Burden  should  be  charged  anything,  and  if  so, 
what,  on  account  of  the  Belcher  mortgage,  and  Baird  lot  matter. 

This  matter  is,  under  the  evidence,  exceedingly  complicated.  It  is  very 
difficult  to  reach  a  conclusion  which  is  satisfactory.  So  far  as  we  can  gather 
the  facts  from  the  indefinite  and  unsatisfactory  evidence,  they  are  as  follows: 
Belcher  &  Chapman  were  doing  business  in  making  soda  water  and,  in  1857, 
they  executed  a  mortgage  upon  certain  property  connected  with  the  soda 
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business,  to  Taylor,  Richards  &  Barden,  to  secure  the  sum  of  $650.  After- 
ward J.  W.  Ware,  a  brother-in-law  of  Georjfe  Burden,  became  connected 
with.  Belcher  &  Chapman,  and  they  executed  a  mortgage  to  Oeor^  Burden 
for  the  expressed  consideration  of  $3,406,  on  e?erything  connected  with  the 
soda  water  business,  including  the  property  before  mortgaged  to  Taylor, 
Richards  &  Burden.  The  plaintiff  asserts  another  claim  of  $800  was  secured 
by  a  mortgage  upon  the  property  connected  with  the  soda  water  business,  to 
Taylor,  Richards  &  Burden;  also,  that  another  note  of  $114.75  was  secured 
by  the  mortgage  first  named.  Through  the  procurement  of  George  Burden, 
Belcher,  Chapman  &  Ware  sold  out  their  property  mortgaged  as  aforesaid, 
to  one  W.  B.  Baird,  who  executed  a  mortgage  direct  to  George  Burden  upon 
lots  6,  7,  and  8  in  Baird's  addition,  subject  to  a  mortgage  of  $500  to  one 
Cain,  to  secure  the  purchase  money.  Burden  afterward  disposed  of  the  mort- 
gaged property.  The  plaintiff  claims  as  a  result  of  this  transaction,  first, 
that  Burden,  having  realized  the  value  of  the  mortgaged  property,  mu^t  ac- 
count for  sufficient  to  satisfy  the  prior  incumbrance  to  Taylor,  Richards  & 
Burden,  and  that  he  has  not  done  so;  second,  that  Burden  made  a  profit 
out  of  che  sale  of  the  Baitd  lots  and  must  account  to  the  firm  therefor.  The 
referee  originally  disallowed  both  claims.  Under  the  interlocutory  decree, 
the  referee  charged  the  defendant  with  two  items,  one  of  $114.75,  and  one  of 
$51.16,  amounting  June  1,  1876,  to  $376.21,  as  due  Taylor,  Richards  &  Bur- 
den, on  the  prior  mortgage,  and  not  paid.  £ntries  upon  the  ledger  of  Rich- 
ards &  Burden,  in  the  hand  writing  or  Burden,  seem  to  us  to  justify  this 
charge. 

As  to  the  profits  upon  the  sale  of  the  Baird  lots.  Burden  testifies  that  he 
made  none,  and  we  cannot  find  from  the  evidence  that  he  did.  As  to  this 
branch  of  the  case  we  approve  the  action  of  the  court  and  of  the  referee. 

XXIX,    As  to  whether  the  Mc  Vey  purchase  is  a  firm  transaction, 

Richards  &  Burden  were  agents  for  the  sale  of  320  acres  of  land  belonging 
to  the  McVey  estate,  the  lands  having  been  put  into  their  hands  by  Cook  & 
Welling,  of  Des  Moines.  They  negotiated  a  sale  of  these  lands,  which  failed 
because  of  a  defect  in  the  title.  Richards  &  Burden  themselves  made  an  of- 
fer for  the  lands  which  was  not  accepted.  For  nearly  a  year  the  matter 
rested  without  any  correspondence  between  the  parties,  until  just  prior  to 
the  commeucement  of  this  suit,  when  Cook  wrote  a  letter  to  plaintiff  ask- 
ing him  to  renew  his  efforts  to  sell  the  land.  On  the  15th  of  September.  1869, 
three  days  before  the  commencement  of  this  suit,  the  plaintiff  wrote  Cook  ft 
Welling  informing  them  that  he  and  Burden  would  do  no  more  business  to- 
gether, and  asking  that  any  further  correspondence  be  directed  to  him  indi- 
vidually. 

October  4,  1869,  Richards  reported  an  offer  for  the  land,  six  dollars  per 
acre,  which  was  accepted  on  the  16th.  On  the  28th  of  the  same  month  Rich- 
ards reported  that,  because  of  defect  as  to  title,  the  party  was  disposed  to 
back  out,  and  that,  if  he  did,  he,  Richards,  would  himself  take  the  land.  On 
December  8,  1869,  the  land  was  deeded  to  Richards.  The  defendant  in- 
sists that  the  transaction  should  be  treated  as  a  purchase  on  behalf  of  the 
firm,  and  that  Richards  should  account  to  the  firm  for  the  profits  thereof. 

The  referee  and  th&  court  disallowed  the  claim,  and,  &om  a  consideration 
of  all  the  evidence,  we  think  their  action  is  right. 
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XXX,  As  to  the  charge  to  he  made  on  account  of  firm  land  in  Butler  county, 
appropriated  respectively  by  plaintiff  and  the  defendant^  George  Burden. 
The  plaintiff,  on  the  twelth  day  of  April,  1865,  by  consent  of  the  defendant, 

George  Burden,  appropriated  to  his  own  uses  242.26  acres  of  land  in  Sutler 
county,  which  was  entered  to  the  debit  of  plaintiff,  but  the  price  was  not  ex- 
tended. 

On  the  twenty-fourth  of  February,  1866,  Mr.  Burden,  by  consent,  appro- 
priated to  his  own  use  160  »\cre8  of  land  in  Butler  county  which  was  entered 
to  his  debit,  but  the  price  was  not  extended.  The  plaintiff  claims  that  the 
afifreement  was  that  each  party  should  be  charged  what  the  lands  were  fairly 
worth. 

The  defendant,  Burden,  claims  that  it  was  agreed  that  160  acres  of  land 
taken  by  plaintiff  should  be  ofeet  with  the  160  acres  taken  by  Burden,  with- 
out regard  to  value,  and  that  plaintiff  should  be  charged  with  value  of  the 
remaining  82.26  acres.  The  referee  found  the  agreement  to  be  as  claimed  by 
the  plaintiff,  and  charged  plaintiff  $2  per  acre,  April  12,  1865,  and  the  de- 
fendant $4.50  per  acre,  February  24,  1866. 

The  agreement,  as  claimed  by  plaintiff,  is  in  accordance  with  what  would 
be  regarded  as  reasonable,  in  a  business  transaction,  and  is  just  what  the 
law  would  imply  in  the  absence  of  any  agreement.  The  burden  of  establish- 
ing an  agreement  such  as  the  defendant  claims,  exceptional  in  its  character, 
and  such  as  will  not  be  inferred,  is  upon  the  defendant.  We  think  the  evi- 
dence supports  the  finding  of  the  referee,  or  at  least  that  the  defendant  has 
not  established  by  a  preponderance  of  testimony  the  agreement  by  bin 
claimed. 

XXXI.  As  to  whether  plaintiff  should  he  charged  with  the  halance  due 
Richards  dh  Burden  from  Mrs,  Hervey, 

The  defendant.  Burden,  testifies  that  plaintiff  should  be  charged  with  all 
accounts  due  from  his  sister,  Mrs.  Hervey,  because  all  money  was  advanced, 
and  all  indebtedness  was  incurred,  upon  the  agreement  of  plaintiff  to  see  it 
paid. 

The  plaintiff  positively  denies  that  he  ever  made  such  agreement.  The 
burden  of  proof  is  upon  the  defendant.  He  fails  to  establish  his  claim  by  a 
preponderance  of  testimony. 

XXX n.  As  to  whether  the  plaintiff  should  he  disallowed  interest  on  cer- 
tain erroneous  credits. 

Certain  erroneous  credits  appear  on  the  books  in  fovor  of  plaintiff,  amount- 
ing to  $1,006.75.  In  1868  these  credits  were  charged  back  to  the  plaintiff. 
To  the  end  that  plaintiff  might  not  be  allowed  interest  on  these  items,  the 
referee  in  making  up  the  account  omitted  both  the  credits  and  debits.  This 
is  as  the  defendant  insists  the  account  should  be  stated,  and  of  this  the  plain- 
tiff makes  no  complaint. 

XXXIII.    As  to  the  amount  of  the  account  of  R,  A,  Bahhage  against  Rich' 

ards  dt  Burden  assigned  to  George  Burden. 

R.  A.  Babbage  assigned  to  the  defendant,  Georg^e  Burden,  his  credit  stand- 
ing on  the  books  of  Richards  &  Burden.  The  only  question  of  controversy 
growing  out  of  this  item  is  as  to  whether  Babbage,  at  the  time  of  this  assign - 
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ment,  was  in  fact  a  creditor  of  the  firm  of  Richards  &  Barden.  The  referee 
foand  that  he  was,  and  that,  on  account  thereof,  there  should  be  credited  to 
George  Burden,  as  of  October  1,  1870,  $326.22.  This  finding  was  approved 
by  the  court  below.  The  evidence  is  conflicting,  and  leaves  this  question 
somewhat  in  doubt.  We  have  concluded,  after  a  careful  examination  of  all 
the  evidence  bearing  upon  this  question,  that  the  finding  of  the  referee 
thereon  should  not  be  disturbed. 

XXXIV,    As  to  the  ownership  and  amount  of  the  balance  due  from  Bich* 

ards  db  Burden  to  Burden^  Babbage  dt  Co. 

The  defendant,  George  Burden,  claims  that  he  is  the  owner  of  the  balance 
due  Burden,  Babbage  &  Co.,  from  the  firm  of  Richards  &  Burden.  We 
think  the  evidence  supports  this  claim. 

The  referee  found  there  was  due  George  Burden,  on  December  12, 1868, 
on  account  of  this  claim,  $2,092.04.  The  only  item  entering  into  this  account, 
about  which  there  is  any  dispute,  is  as  to  the  value  of  a  house  and  lot  con- 
veyed by  Burden,  Babbage  &  Co.,  in  settlement  of  a  debt  due  from  Taylor, 
Richards  &  Burden  to  the  estate  of  J.  J.  Duvitt.  The  referee  found  the 
value  of  this  hoose  and  lot  to  be  $400.  A  preponderance  of  the  evidence,  in 
our  opinion,  sopports  this  finding. 

XXX  V.  As  to  what  amount  should  be  charged  Burden  on  acco untof  money 
drawn  by  him  from  firm  deposits  at  Merchants^  National  Bank, 
Richards  k  Burden,  in  their  account  with  the  Merchants'  National  Bank, 
had  a  balance  to  their  credit,  in  August,  1869,  of  $901.76.  The  plaintiff  test- 
ifies that  George  Burden  drew  out  all  of  this  sum.  The  checks  drawn  upon 
this  sum  are  as  follows:  $126,  $2.25,  $150,  $300,  $3.50,  and  $320,  amount- 
ing to  $901.75.  The  defendant  admits  that  he  drew  the  $150  and  the  $300, 
and  likely  the  |320.  He  will  not  deny  that  he  drew  the  other  sums.  He 
concedes  that  he  is  properly  chargeable  with  the  $150.  He  chums  that  he 
used  the  $300  in  paying  taxes  upon  the  lands  of  the  firm  in  Winona.  Bat 
we  think  from  all  the  evidence  that,  if  he  did,  the  amount  was  afterward  re- 
funded to  him  by  the  receiver.  He  further  claims  that  the  9320  is  included 
in  a  charge  to  him  on  the  firm  books  of  $333.75.  We  cannot  find  from  the 
evidence  that  such  is  the  fact.  He  further  claims  that  he  did  not  use  any  of 
the  money  for  his  personal  benefit.  If  he  did  not,  it  is  probable  that  he  has 
credit  for  all  the  sums  on  the  firm  books. 

The  referee  charged  the  defendant  with  the  whole  of  this  sum.  We  find 
nothing  in  the  evidence  which  justifies  us  in  disturbing  this  finding. 

XXXVI,    As  to  the  interest  chargeable  on  the  proceeds  of  the  sale  to  Bab- 
bage, 

On  the  2drd  day  of  July,  1869,  the  defendant,  George  Burden,  conveyed  a 
large  quantity  of  firm  land,  the  title  to  which  was  in  his  own  name,  to  his 
brother-in-law,  Richard  Babbage,  for  the  consideration  of  $17,936.58,  and 
received  therefor  a  check  for  $936.58  and  two  notes,  one  for  $8,000,  payable 
in  one  year,  and  one  for  $9,000,  payable  in  two  years,  both  drawing  interest 
at  the  rate  of  ten  per  cent 

On  the  25lh  day  of  July,  1871,  the  plaintiff  testified  as  follows:  "As  I  do 
not  wish  to  delay  the  settlement  of  this  case,  though  I  believe  the  same  to  be 
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fraudulent,  I  elect  as  an  alternative,  better  than  delay  or  uncertainty,  to  af- 
firm that  sale,  and  hold  defendant,  George  Burden,  responsible  for  the  pur- 
chase price  of  that  property,  about  $18,000,  and  ten  per  cent  interest  thereon 
in  accordance  with  the  terms  of  sale.'"  The  referee  found  that  the  sale  was 
fraudulent,  but  that,  as  the  plaintiff  had  ratified  the  sale,  Burden  should  be 
charged  with  the  consideration  received,  $17,086.58,  with  interest  at  seven 
per  cent  from  July  23, 1869. 

The  court  modified  this  finding,  so  far  as  to  charge  the  defendant  with  in- 
terest at  the  rate  of  ten  per  cent  on  each  of  the  notes  until  they  mature.  The 
correctness  of  this  modification  is  the  only  question  which  is  presented  on 
this  branch  of  the  case. 

We  think,  though  not  without  doubt,  that  this  action  of  the  court  was  cor- 
rect. As  the  sale  was  fraudulent  on  the  part  of  Burden,  he  ought  not  to  be 
allowed  to  denve  any  advantage  therefrom,  at  the  expense  of  his  copartner, 
the  plaintiff.  Both  notes  were  due  at  the  time  the  plaintiff  elected  to  affirm 
the  sale.  Burden  testifies  that  Richard  Babbage  was  solvent.  In  legal  con- 
templation, then,  Burden  received  the  amounts  of  these  notes  with  interest, 
at  maturity,  and  for  that  sum  it  is  proper  that  he  should  account  to  the  firm. 

XXXV n.    As  to  the  note  for  $460.30,  and  the  amount  due  Mr$.  Burden 

thereon, 

Mrs.  Burden  held  the  note  of  Richards  &  Burden  for  $460.90,  of  date  Jan- 
uary 8,  1863,  bearing  interest  at  ten  per  cent.  This  note  amounted,  July  1, 
1871,  to  $1,080.81,  with  which  amount  the  referee  credited  -her  as  of  that 
date.  The  plaintiff  testified  that  Mrs.  Burden  should  receive  credit  for  this 
note  and  interest. 

On  the  1st  of  April,  1869,  the  defendant  George  Burden,  took  from  the  firm 
safe  a  large  amount  of  notes  and  turned  them  over  to  Mrs.  Burden,  to  be  ap- 
plied toward  the  satisfaction  of  her  claim  against  the  firm.  On  these  notes 
Mrs.  Burden  collected  a  little  less  than  $12,000,  with  all  of  which  as  of  date 
of  collection,  she  is  charged  by  the  referee.  It  is  now  insisted,  on  behalf  of 
plaintiff,  that  the  first  money  collected  upon  these  notes  should  be  applied  in 
satisiuction  of  the  above  mentioned  note,  rather  than  upon  the  open  account 
which  bears,  as  we  have  seen,  but  six  per  cent  interest.  We  are  of  opinion, 
however,  that  equity  and  exact  justice  between  these  parties  requires  that  the 
collections  should  be  applied  to  the  account  which  is  of  much  older  date  than 
the  note. 

It  is  probable  that  the  plaintiff  would  have  been  entitled  to  direct  the  ap- 
plication of  a  part  of  these  proceeds  to  the  payment  of  this  note,  if  he  had 
done  so  seasonably.  But  it  does  not  appear  that  he  ever  did  so  until  the  ar- 
gument of  the  case.  When  his  testimony  was  taken  he  stated  that  Mrs. 
Burden  should  have  credit  for  the  amount  of  the  note  and  interest,  which 
must  be  regarded  as  an  assent  that  the  collections  referred  to  should  be  ap- 
plied otherwise  than  upon  the  note. 

XXXV III,    As  to  an  erroneous  charge  to  Mrs,  Burden  of  $600,  in  her  ac- 

count  with  thefirtn* 

It  is  conceded  that  this  charge  was  erroneous.  The  referee  rejected  it  in 
making  up  the  final  account. 
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XXXIX,    As  to  sale  of  safe  to  plaintiff. 

The  safe  of  the  firm  of  Richards  &  Burden  was  sold  to  plaintiff,  Deo.  15, 
1871,  for  $^5.  It  is  conceded  that  the  plaintiff  was  properly  charged  with 
the  amount. 

XL,    As  to  money  expended  hy  Mr,  Burden  to  perfect  title  to  SE.  ofNW., 

6f  96, 20, 

The  coui  and  the  referee  allowed  the  defendant,  George  Barden,  what  he 
claimed  as  to  this  item,  and  with  this  action  the  plaintiff  is  content. 

XLI,  As  to  whether  George  Burden  should  he  credited,  in  his  account  with 
Richards  at  Burden,  with  various  sums  not  entered  on  the  firm  hooks, 
George  Burden  claims  that  he  should  have  credit  with  various  sums  not 
entered  on  the  firm  books.  The  referee  allowed  all  these  items  except  one  of 
1300.  The  court  struck  out  of  the  credit  to  Burden  and  the  debit  to  Rich- 
ards, another  item  of  |50.  These  two  items  constitute  Uie  only  grounds  of 
dispute  on  this  branch  of  the  case. 

1.  The  item  of  $300  is  cash  paid  for  taxes  in  Winona.  We  have  deter- 
mined in  division  XXV  of  this  opinion  that  this  $-300  was  refunded  to  Burden 
by  the  receiver.    It  follows  that  he  should  not  have  credit  for  that  sum. 

2.  The  evidence  shows  that  the  $50  item  was  paid  by  Burden,  in  1872,  to 
perfect  the  title  to  a  part  of  the  land  which  he  sold  to  Richard  Babbage  in 
July,  1869.   For  this  reason  it  was  stricken  out  of  the  defendant's  account. 

It  is  claimed  by  the  defendant  that  the  land,  for  the  perfection  of  the  title 
to  which  the  $50  was  paid,  was  acquired  from  Richards  under  the  contract  of 
May  8, 1850,  and  that  he  was  under  obligation,  under  the  contract,  to  make 
good  the  title.  We  are  unable  to  find,  from  the  evidence  referred  to  by  the 
defendant,  that  the  land  was  embraced  in  this  contract.  We  think  the  action 
of  the  court  upon  this  branch  of  the  case  is  correct. 

XLII,    As  to  moneys  paid  hy  Burden  for  taxes  and  tax  certificates  on  cer- 

tain  lands  in  Cerro  Gordo  county. 

The  referee  and  the  court  below  allowed  Burden  all  he  claimed  under 
this  head,  $638.35,  as  of  July  1,  1876.  Of  this  the  plaintiff  does  not  com- 
plain. 

XLIII,    As  to  block  9,  Hamilton's  addition,  and  Grout  House  in  Winona, 
Minnesota. 

The  firm  of  Richards  &  Burden  sold  block  9,  Hamilton's  addition  to  Wi- 
nona, and  the  Grout  House  in  the  same  town,  and  received  the  proceeds  of 
the  sales.  At  the  time  of  the  sales  Burden  individually  owned  one  third  of 
the  Grout  House  and  one  fifth  of  block  9.  For  these  interests  he  was  cred- 
ited by  the  court  below,  as  of  Jan.  1,  1878,  with  $908.89.  This  action  is  sat- 
isfactory to  both  parties. 

XLIV,  As  to  the  notes  turned  out  hy  Mr,  Burden  to  Mrs,  Burden,  and  hy 
her,  during  the  progress  of  the  suit,  returned  to  the  receiver. 
On  the  25th  day  of  May,  1869,  the  defendant,  George  Burden,  assuming  to 
act  on  behalf  of  the  firm  of  Richards  &  Burden,  entered  into  a  settlement 
with  Mrs.  Burden,  and  evidenced  it  by  a  written  agreement  In  this  agree- 
ment it  was  stipulated  that,  after  deducting  from  the  credits  of  Mrs.  Burden 
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the  sum  of  $9,250.88,  on  aoconnt  of  the  intereet  agreed  to  be  conveyed  to  her 
in  the  Chickasaw  and  Mitchell  connty  lands,  there  remained  due  her  the 
sum  of  $38,347.49.  For  this  sum  he  executed  in  the  firm  name  three  prom- 
isory  notes,  each  for  the  sum  of  $12,782.49,  due  in  thirty,  sixty,  and  ninety 
days,  with  interest  at  six  per  cent.  In  part  payment  of  the  sum  acknowl- 
edged to  be  due  to  Mrs.  Borden,  Mr.  Burden  turned  over  to  her  a  large 
amount  of  firm  notes.  On  these  Mrs.  Burden  collected  a  Uttle  lees  than  $12,- 
000,  and  she  was  properly  charged  with  the  sum  collected  in  stating  the  ac- 
count by  the  referee.  On  the  15th  day  of  January,  1874,  Mrs.  Burden  filed 
a  supplemental  answer  and  cross  bill,  in  which  she  states  that  all  the  notes 
and  bills  receivable  turned  out  to  her,  and  uncollected,  have  been  delivered 
to  the  receiver,  and  asks  that  the>  amount  due  her  before  said  notes  and  bills 
receivable  were  turned  out  to  her  may  be  ascertained. 

With  reference  to  this  branch  of  the  case,  the  referee  found  as  follows: 
"This  was  no  settlement  It  was  a  grand  *coup,'  was  unauthorized,  with- 
out the  knowledge  or  approval  of  plaintiff,  and  all  this  was  well  known  to  de- 
fendant, £.  A.  Burden.  It  was  made  when  both  defendants  knew  that  the 
amount  due  her  was  in  dispute,  and  was  made  on  a  basis  which  both  defend- 
ants knew  was  not,  and  would  not,  be  approved  by  plaintiff. 

''Defendant,  £.  Burden  must  be  charged  with  all  moneys  paid  to  her  on  such 
notes.  Pending  this  action  she  has,  by  pleadings  filed,  accounted  for  all  col- 
lections made  on  such  notes,  and  turned  over  the  balance  to  the  receiver  of 
the  firm.'*  The  defendants  now  daim  nothing  under  the  settlement.  Mrs. 
Burden  was  permitted  to  return  to  the  receiver  the  uncollected  notes,  and 
she  was  finally  charged  with  only  amounts  collected.  Of  this  the  plaintiff 
complains.  The  plaintiff  insists  that  the  defendants  should  be  charged, 
as  for  a  conversion,  with  the  face  value  of  all  the  notes  originally  turned  out 
to  Mrs.  Burden.  This  action  was  commenced  on  the  I8th  day  of  September, 
1869.  In  the  petition  then  filed  the  plaintiff  alleges  that  the  defendant, 
(ieorge  Burden,  has  delivered  the  firm  property  to  the  defendant,  Eliza  A. 
Burden,  and  asks  that  she  be  compelled  to  account  for  the  firm  property  in  her 
hands;  that  a  receiver  be  appointed;  and  that  the  defendants  be  eiu'oined  from 
interfering  with,  or  disposing  of  any  of,  the  partnership  property  under  their 
control,  and  that  they  be  compelled  to  surrender  the  same  to  the  receiver.  Pur- 
suant to  this  petition,  on  the  18th  day  of  September,  1869,  a  receiver  was  ap- 
pointed and  an  injunction  was  granted  as  prayed.  The  defendants  filed  a  mo- 
tion to  dissolve  this  iigunction,  which  the  court  on  the  4th  day  of  January,  1873» 
overruled.  The  plaintiff  might,  perhaps,  have  proceeded  against  the  de- 
fendants for  a  conversion  of  these  notes.  But  it  is  evident  from  the  petition, 
and  fiom  the  procuring  of  an  ii^unction  restraining  the  defendants  from  dis- 
posing of  this  property,  that  he  elected  still  to  treat  the  property  as  firm  prop- 
erty, and  to  pursue  the  property  itself.  In  view  of  the  claim  made  in  the  pe- 
tition, and  of  the  fact  that  the  evidence  does  not  show  a  depreciation  of  this 
property  in  consequence  of  its  being  in  the  hands  of  the  defendants,  we  think 
there  was  no  error  in  permitting  a  return  of  this  property  to  the  receiver. 

XLV,    As  to  the  MHchell  and  Chickasaw  county  lands  sold  hy  Burden, 

The  defendant,  George  Burden,  sold  a  quantity  of  the  land  in  Mitchell  and 
Chickasaw  counties,  embraced  in  the  contract  of  January  9, 1869,  which  we 
Vol.  LIX— 48 
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Iiold  cannot  be  enforced.  The  referee  charflred  Barden  with  the  snm  fin 
which  each  piece  of  land  sold,  with  interest  thereon  at  seven  per  cent  from 
the  date  of  the  sale.  The  conrt,  in  the  interlocntory  decree  ordered  that  Bar- 
den be  charged  with  all  moneys  received  on  these  sales,  and  that  he  tarn 
over  to  the  receiver  all  notes,  evidences  of  indebtedness,  contracts,  or  mort- 
Usages  in  his  poeession. 

The  defendant  took  notes  and  secorities  npon  the  sales  made,  drawing  ten 
per  cent  interest.  The  effect  of  the  decree  of  the  oonrt  is  to  allow  the  firm 
the  benefit  of  this  interest,  instead  of  simply  seven  per  cent  npon  the  amount 
of  the  sales.    We  think  the  action  of  the  oonrt  in  this  regard  is  correct. 

XLVI.    As  to  costs  of  suit,  Griffith  v.  Richards  dt  Burden. 

J.  M.  Griffith  deposited  with  the  firm  of  Richards  &  Barden,  to  be  sold  or 
accounted  for,  one  Minnesota  State  bond,  and  obtained  the  receipt  of  the  firm 
therefor.  When  Burden  removed  the  firm  assets  in  April,  1869,  he  took  the 
bond.  Griffith  not  being  able  to  obtain  the  bond,  sued  Richards  &  Barden 
therefor,  and  recovered  judgment.  The  costs  of  this  suit  were  paid  by  the 
receiver,  and  the  court  directed  in  the  interlocutory  decree,  that  they  be 
charged  to  the  defendant,  George  Barden.  Accordingly  the  referee  reported 
the  costs  in  that  suit  at  137.65,  amounting  June  1,  1876,  to  |46.36,  with 
which  Barden  was  charged.  These  costs  were  all  incurred  through  the  in- 
dividual act  of  Burden  in  taking  this  bond  into  his  custody  and  refusing  to 
surrender  it.  We  think  he  was  properly  charged  with  the  costs  of  the  suit 
rendered  necessary  by  his  wrongful  act. 

We  have  gone  over  this  entire  case  and  considered  all  the  points  discussed 
by  counsel.  In  all  respects,  except  as  indicated  in  the  foregoing  opinion,  the 
action  of  the  referee,  and  of  the  court  is  approved  and  affirmed.  Our  deter- 
mination, allowing  the  plaintiff  a  credit  for  the  uncles  and  aunts  accounts, 
reducing  the  credit  to  which  the  plaintiff  is  entitled  for  household  expenses, 
and  reducing  the  interest  to  be  allowed  Mrs.  Burden  on  her  account,  neces- 
sitates an  entire  restatement  of  the  account. 

The  cause  is  again  referred  to  D.  C.  Cram,  Esq.,  to  state  the  account  be- 
tween the  parties  in  accord  with  the  views  of  this  opinion,  and  make  report 
of  his  action  to  this  court.  Upon  the  filing  of  the  referee *s  report,  final  decree 
will  be  entered  in  this  court.  Or  the  parties,  if  they  so  elect,  may  have  the 
cause  remanded  to  the  court  below  for  the  appointment  of  a  referee,  state- 
ment of  account,  and  final  decree.  The  costs  of  this  court  will  be  taxed,  one 
half  to  the  plaintiff  and  one  half  to  the  defendants. 

MODIFUBD  AND  AfFXRXBD. 

Adams,  J.,  having  been  of  counsel,  took  no  part  in  the  determination  of 
this  case. 

OK  BBgEARIKQ. 

Sbeybrs,  Ch.  J.— Upon  the  petition  of  the  defendant,  a  rehearing  was 
granted  as  to  several  paragraphs  contained  in  the  foregoing  opinion.  As  to 
all  of  which,  except  the  seventh,  the  opinion  is  in  all  respect  adhered  to.  The 
questions  determined  involve  propositions  of  faot  only,  therefore  a  more  ex- 
tended discussion  of  the  evidence  is  deemed  unnecessary.  As  to  the  seventh 
paragraph,  the  court  is  equally  divided.    This  result  is  caused  by  the  fact 
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that  Adams  J.  has  been  of  counsel,  and  therefore  takes  no  part  in  the  case. 
The  question  now  arises,  what  further  order  can  or  should  be  made.  This 
proposition  has  been  fully  argued  by  counsel,  and,  in  relation  thereto,  we  de- 
sire to  say:  Under  the  statute,  a  petition  for  a  rahearinf^  may  be  filed  which 
stands  as  the  argument  in  its  support  If  the  court  think  such  argument  re- 
quires a  reply  it  shall  so  indicate  to  the  other  party  and  he  may  reply  thereta 
within  such  time  &s  the  court  may  allow.  The  decision  may  be  suspended 
until  the  questions  presented  in  the  petition  for  a  rehearing  are  determined. 
Code,  section  3201,  3202.  The  rules  of  this  court  require  the  petition  to  be 
filed  within  sixty  days  after  the  decision.  During  such  time  this  court  re- 
tains jurisdiction  of  the  case  for  all  the  purposes  of  a  rehearing  as  though  no 
opinion  had  been  filed.    Mc  Kinley  v,  C.  dt  N.  W,  B,  R.  Co.,  44  Iowa,  314. 

When  a  reply  is  ordered  the  court  has  of  course  determined  to  re-consider 
the  questions  as  to  which  a  rehearing  is  asked.  In  the  present  case,  as  no 
question  of  law  is  involved,  the  court  again  in  the  light  of  the  additional  ar- 
guments has  examined  the  evidence  as  an  original  question.  The  opin- 
ion heretofore  filed  having  no  effect  as  to  the  determination  to  be  made. 
When  the  petition  was  presented,  a  rehearing  was  in  fact  ordered.  But  this 
is  not  regarded  as  material,  for  in  such  a  case,  or  when  a  reply  is  directed  to 
be  made,  the  result  is  the  same,  and  that  is,  a  retrial  or  reconsideration  of  the 
matters  as  to  which  a  rehearing  is  asked  is  the  essential  thing  the  court  is 
called  on  to  do.  Such  reconsideration  of  the  evidence  bearing  on  the  ques- 
tion determined  in  the  seventh  paragraph  of  the  foregoing  opinion  has>been 
made  and,  two  members  of  the  court  adhere  thereto,  and  an  equal  number 
say  the  conclusion  reached  is  not  in  accord  with  the  evidence.  If  this  result 
had  been  reached  when  the  case  was  first  before  the  court,  the  judgment  of 
the  District  Court  would  have  been  affirmed  by  operation  of  law.  Code,  sec- 
tion 140.  As  the  court  is  unable  upon  a  reconsideration  of  the  evidence, 
which  is  enjoined  by  law,  to  say  whether  the  foregoing  opinion  is  right  or 
wrong,  the  result  is,  and  must  be,  that  it  does  not  now  embody  the  views 
of  a  m^'ority  of  the  court  That  it  did  so  at  one  time  must  be  conceded, 
but  this  is  immaterial,  because  what  is  the  final  decisions  of  the  court  can 
only  be  known  after  the  final  submission  of  the  cause,  and  after  the  decision 
has  been  made  upon  such  submission.  The  final  submission  known  to  the 
law  of  this  State  is  that  upon  rehearing,  when  the  submission  is  made,  the 
pivotal  question  is  not  what  has  been  theretofore  decided,  but  what  decision 
shall  be  made. 

Suppose  that  upon  a  rehearing  of  an  opinion  reversing  the  judgment  of  the 
court  below  in  an  action  at  law,  this  court  should  be  equally  divided  in  opin* 
ion.  If  this  division  should  result  in  an  adherence  to  the  original  opinion, 
and  a  remanding  of  the  cause,  the  court  below  might  adhere  to  its  original 
view,  which,  upon  appeal,  would  be  affirmed  by  a  divided  court,  so  that  the 
same  judgment  would  be  both  reversed  and  affirmed.  The  same  result  would 
follow  under  tlie  same  circumstances  in  an  equity  case.  This  being  so,  it 
seems  to  us  a  different  rule  than  the  one  adopted  would  lead  to  absurd  re- 
sults. It  can  make  no  difference  where  the  final  decree  is  entered  in  an 
equity  cause.  The  rule  should  be  the  same  whether  entered  in  this  or  the 
court  below. 

We  are  therefore  of  opinion  that  the  seventh  paragraph  of  the  foregoing 
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opinion  must  be  stricken  oat,  because  it  does  not  embody  the  views  of  a  ma- 
jority of  the  court.  The  result  is,  the  judgment  of  the  District  Ck>urt  in  rela- 
tion to  the  subject  matter  thereof  must  stand  affirmed  by  operation  of  law. 
As  the  defendant  consents  thereto,  the  tenth  paragraph  of  the  foregoing 
opinion  will  also  be  stricken  out,  and  the  judgment  of  the  District  Court  in 
gelation  to  the  subject  matter  thereof  wiU  be  affirmed,  unless  the  plaintiff 
objects  thereto.    A  decree  will  be  prepared  in  accordance  with  thb  opinion. 

Beck,  J.,  Dissenting, —l.  This  case  was  tried  before  four  justices  of  tiiis 
court,  one,  Mr.  Justice  Adams,  having  been  of  counsel  in  the  court  below, 
has  taken  no  part  in  its  consideration  and  decision.  The  four  justices  con- 
curred in  an  opinion  announcing  a  decision  which  modified  the  judgment  of 
the  court  below.  A  rehearing  was  allowed  and  the  case  was  reargued. 
There  was  no  order  su9x>ending  the  judflrment.  This,  it  is  presumed,  was 
not  considered  necessary,  as  the  decision  required  the  preparation  of  a  decree, 
and  the  cause  was  sent  back  to  the  same  referee  who  first  heard  the  case. 
Upon  the  rehearing  two  of  the  justices  adhere  to  the  opinion  filed,  and  two 
think  that  it  ought  to  be  modified  as  to  one  or  two  items  allowed  to  plaintiff 
by  the  opinion.  It  thus  happens  that  the  justices  qualified  to  act  in  the 
case  are,  upon  the  rehearing,  equally  divided  in  opinion  upon  these  items. 
It  should  be  noted  that  the  petition  for  rehearing  does  not  complain  of  all 
the  conclusions  in  the  opinion,  but  only  of  those  upon  a  few  points,  and  a  re- 
hearing is  asked  upon  no  other  points  of  the  case.  We  are  to  determine  what 
is  the  effectof  an  equal  division  in  the  opinion  of  the  judges  upon  the  disputed 
points  which  were  reargued. 

II.  The  filing  of  the  opinion  was  the  announcement  of  the  decision  of  the 
court.  Code,  section  3205.  The  case  was  then  decided.  The  points  deter- 
mined were  expressed  in  the  opinion.  The  decree  is  the  expression  of  the 
decision  in  another  form.  I  conclude  that  there  was  a  decision  in  the  case 
at  the  time  the  petition  of  rehearing  was  filed. 

III.  The  granting  of  the  rehearing  did  not  vacate,  annul,  or  set  aside  the 
decision  made  when  the  petition  was  filed.  The  statute  provides  that  upon 
the  filing  of  the  petition  for  rehearing  the  decision  shall  be  suspended  upon 
the  order  of  the  court,  or  one  of  the  judges.    Code,  §  3201. 

We  must  inquire  what  is  meant  by  the  term  *'to  suspend**  the  decision. 
It  does  not  mean  to  annul,  set  aside  or  vacate — to  suspend  means,  "to  cause 
to  cease  for  a  time,  to  hinder  from  proceeding,  to  interrupt,  to  delay,  to  stay." 
Webster.  It  is  used  in  this  sense  in  the  statute,  which  expresses  the  thought 
that  the  operation  of  the  decision  is  delayed.  Section  3202  provides  that 
"with  a  view  to  a  rehearing,  the  court  may  extend  the  suspension  of  pro- 
ceedings, yet  farther  if  need  be.*'  The  "suspension  of  proceedings"  here 
provided  for  is  the  delay  or  stay  thereof.  This  suspension  is  ordered  "with 
a  view  to  a  rehearing." 

The  word  "view"  in  this  connection  means  "that  which  is  looked  toward, 
or  kept  in  sight,  as  object,  aim,  intention,  purpose,  design."  Webster.  Hie 
clause  of  the  section  just  quoted  therefore  means  "for  the  purpose  of  rehear- 
ing, the  operation  of  the  judgment  is  delayed.** 

Now  the  setting  aside  or  vacating  of  the  decision  is  not  provided  for  or 
contemplated  when  a  rehearing  is  granted ;  the  statute  provides  for  "suspen- 
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sion  of  pioceedings/'  that  is,  delay  of  operation  of  the  dedsion.  This  is  the 
plain  and  undisputed  meiining  of  the  statute,  and  there  is  no  provision  found 
anywhere  authorizing  or  permitting  the  court  to  set  aside  the  decision  when 
a  rehearing  is  allowed, 

I  have  considered  what  the  court  may  do  by  proper  order,  but  in  this  case 
it  has  made  no  such  order.  But  upon  that  fact  I  place  no  reliance,  and  I  may 
concede  that  whatever  the  court  could  have  done  was  done,  namely,  the  op- 
eration of  the  decision  was  suspended  pending  the  rehearing. 

lY.  When  the  rehearing  is  allowed  the  court  is  required  to  determine 
whether  the  opinion  will  be  adhered  to,  or  whether  a  different  decision  will 
be  announced  in  a  new  opinion,  which  will  operate  to  set  aside  the  first  de* 
cision.  This  of  course  involves  a  reconsideration  of  the  whole  case.  Upon 
the  granting  of  the  rehearing,  we  were  required,  then,  to  determine  whetiier 
the  decision  should  be  set  aside  and  a  different  decision  rendered.  I  have, 
I  think,  showed  clearly  that  the  granting  of  the  rehearing  did  not  set  aside 
the  decision.  Until  set  aside  that  decision  must  stand.  To  set  aside  the  de- 
cision, a  majority  of  the  justices  must  concur,  just  as  in  all  other  orders  and 
decisions.  If  the  judges  authorized  to  act  are  equally  divided,  the  decision 
must  stand.    I  can  discover  no  way  of  escape  from  this  conclusion. 

Y.  The  foregoing  views  are  in  accord  with  our  uniform  practice.  We 
never  enter  new  judgments  in  rehearings  when  the  opinions  are  adhered  to; 
our  order  is  simply,  **The  opinion  is  adhered  to." 

If  the  decision  is  set  aside  by  the  granting  of  a  rehearing,  of  course  a  new 
judgment  would  be  entered.  We  have  then  the  case  of  a  subsisting  valid 
decision;  an  equal  division  of  the  opinions  of  the  judges  cannot  set  it  aside. 

YI.  But,  it  may  be  asked,  when  will  the  suspension  of  the  operation  of 
the  decision  terminate.  I  reply  when  the  proceeding  upon  rehearing  termi- 
nates. This  proceeding  terminates  when  the  court  reaches  the  conclusion 
that  the  decision  cannot  be  set  aside.  This  decision  is  reached  when  it  is 
discovered  that  a  msgority  of  the  court  does  not  concur  therein.  So  when  we 
discover  that  the  judges  are  equaUy  divided  upon  the  questions  submitted 
on  the  rehearing,  the  suspension  of  the  decision  is  removed  and  the  decision 
stands  and  must  be  enforced. 

YII.  Consideration  of  the  argument  presented  in  the  last  paragraph  but 
one  of  the  foregoing  opinion,  based  upon  the  case  of  an  equal  division  of  the 
judges  of  this  court  in  a  law  action,  is  demanded  for  the  reason  that  it  has  a 
controlling  influence  upon  the  mind  of  at  least  one  of  my  brothers.  The  ar- 
gument supposes  a  case  of  an  equal  division  of  opinion  upon  a  rehearing  in 
a  law  case,  which  results  in  reversing  or  remanding  a  case.  It  is  said  the 
court  below  **might  adhere  to  its  original  view.**  I  would  change  the  expres- 
sion and  say  the  court  below  ^' ought  to  adhere  to  its  original  view,  unless  new 
light  was  shed  upon  the  case  by  the  new  trial.**  The  equal  division  in  this 
court,  in  the  supposed  case,  takes  from  the  decision  all  authority  as  a  prece- 
dent. The  judgment  of  reversal  would  require  a  new  trial,  but  the  deciflion 
of  the  courts  being  based  upon  an  equal  division  could  be  no  guide  to  the 
court  below,  which  would  be  left  free  to  select  its  own  course.  Upon  another 
appeal  in  the  case,  if  the  court  remained  equally  divided,  the  judgment  of 
the  court  below  would  be  affirmed. 

The  opinion  of  the  majority  contains  the  statement  that  in  this  court  "the 
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same  judgment  would  be  both  reversed  and  affirmed/*  It  cannot  be  true 
that  the  same  judgment  can  be  twice  appealed  from,  or  can  be  both  reversed 
and  affirmed  in  this  court.  The  first  judf^ment  being  reversed  was  set  aside 
and  ceased  to  be  of  force.  Thereupon  the  cause  was  remanded  and  another 
trial  was  had,  and  anofAer  judgment  was  rendered,  which,  in  its  turn,  was 
appealed  from  and  was  here  affirmed.  So  it  is  impossible  that  the  **8ame 
judgment  would  be  both  reversed  and  affirmed.  It  is  true  that  in  the  same 
case  there  were  two  successive  judgments  rendered  by  the  court  below,  one 
of  them  was  reversed,  and  the  other  affirmed,  in  tiiis  court,  a  thing  of  not 
unusual  occurrence.  This  result,  to  my  mind  gives  no  suppport  to  the  posi- 
tion that  this  court,  upon  an  equal  division  in  the  opinion  of  the  judges,  may 
set  aside  a  decision  rendered  by  the  unanimous  concurrence  of  all  the  judges 
qualified  to  sit  in  the  case.  I  fail  to  discover  any  ^'absurd  results  in  the  sup- 
posed case  which  is  made  the  foundation  of  an  argument  of  controlling  weight 
with  tiio  majority  of  the  court.  The  way  of  difficulty  and  obscurity,  it  seems 
to  me,  has  been  chosen  in  the  foregoing  opinion  of  the  majority.  If  we  should 
decline  to  set  aside  a  decision  of  this  court,  except  upon  the  concurring 
opinion  of  a  m^'ority  of  the  judges  qualified  to  sit  in  this  case,  one  road  to 
such  a  conclusion  would  be  to  my  mind  plain  and  clear.  I  prefer  to  porsae 
it  and  therefore  dissent  from  the  foregoing  opinion  of  the  m^'ority. 


Landbbs  &  Son  v.  Boyd  st  al. 
Appeal  to  thjA  Supbems  Ck>URT:  amount  less  than  $100:  qussxiOHS 

OF  LAW  ONLY  TO  BE  OBBTIFIBD. 

Appeal  from  Winneshiek  CireitU  Court. 

Wednesday,  Juke  14. 

AonoN  upon  on  account  for  merchandise  sold  and  delivered.  Geaend 
denial  and  payment  pleaded  by  defendants.  Trial  by  joiy^  and  judgment 
for  defendants;  plaintiff  appeal. 

L.  BuUis^  for  appellants. 

WaieU  (0  Willeii,  for  appellees. 

Seevers,  Ch.  J.— -The  amount  involved  being  len  than  $100,  certain 
questions  have  been  certified  upon  which  it  is  said  to  be  desirable  to  have  the 
opinion  of  the  Supreme  Court. 

The  first  and  second  questions  are  as  follows:  '*Doefl  the  evidence  legally 
establish  "an  express  contract  of  payment,'*  and  '*does  the  evidence  legally 
establish  a  release  of  the  defendant  from  payment.**  Neither  of  these 
questions  presents  for  determination  a  question  of  law,  and  it  is  only  such  a 
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qaestion  that  can  be  certified  for  the  opinion  of  the  court  when  the  amount 
involved  is  less  than  $100.    Code,  §  3173. 

The  remaining  question  certified  is  as  follows:  ''Was  the  instructions  of 
the  court  to  the  juiy  authorized  for  the  purpose  of  ascertaining  an  express 
contract,  which  instructions  are  as  follows:  *'And  the  mutual  understand- 
ing of  the  parties  may  be  found  by  you,  from  the  treatment  of  the  transac- 
tion by  the  parties  at  tibe  time  of  it  and  afterwards.** 

Whether  this  instruction  is  correct  depends  upon  the  evidence,  and  we 
have  great  difficulty  in  ascertaining  what  is  the  precise  question  we  are 
asked  to  determine.  As  we  understand,  the  argument  of  counsel  for  the 
appellant  is  mainly  directed  to  the  point  that  the  evidence  does  not  estab- 
lish an  express  contract,  and,  to  sustain  the  defense,  it  was  essential  such  a 
contract  should  be  established.    But  no  such  questions  are  submitted  to  us. 

Affibmed. 


State  v.  EIennedy. 

Isbtbuctionb:  ho  erbob. 

Appeal  from  Henry  District  Court, 
Fbidat,  Sbptbmbbb  22. 
L,  G.  dt  L.A.  Palmer,  for  appellant. 
Smith  MoPherson,  Attomey-generah  for  the  State. 

Day,  J.— The  defendant  was  indicted  for  keeping  a  nuisance,  under  sec- 
tion 4091  of  the  Code.  He  was  tried  by  a  jury,  found  guilty,  and  fined  in  the 
sum  of  8200.  From  this  judgment  the  defendant  appeals.  The  cause  is 
submitted  without  abstract  or  argument  for  the  defendant.  The  transcript 
does  not  contain  the  evidence.  We  have  examined  the  instructions,  and  we 
find  them  correct.    The  record  disdosea  no  error. 

Affibhbd. 


DiOKEBMAN   v.  FaBBELL. 

Fbaudulbnt  conysyakcb  fbom  fathebto  bon:  eyidbhcb  consid- 
ebbd,  and  conystancb  bet  abide. 

Appeal  from  Winneshiek  Circuit  Court. 

Thubbday,  Octobeb5. 

Actiok  in  chancery  to  set  aside  a  deed  of  certain  lands  on  the  ground  that 
it  was  executed  with  the  fraudulent  purpose  of  defeating  the  collection  of  a 
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jadgmeni  leoovered  by  plaintiff  against  the  grantor,  Michael  Farrell.   There 
was  a  decree  granting  the  relief  prayed  for;  defendant  appeals. 

W.  E.  Akers,  for  appellant 
L,  Bullie,  for  appellee. 

Bbck,  J.^The  evidence  conclndvely  shows  the  debt  and  jndgment  in  &r 
vor  of  plaintiff,  and  the  insolvency  of  Michael  Fanell,  and  the  conveyance  to 
his  son  William,  the  other  defendant,  of  the  land,  without  the  payment  of 
any  money.  The  son  assomed  to  pay  certain  mortgages  npon  the  hund,  and 
gave  his  note  to  his  father  for  $1,050,  due  in  about  six  years.  This  note  the 
&ther  sent  to  another  6<m,  who  agreed  to  pay  $600  fbr  it,  and  did  pay  the 
father  (60  thereon.  The  father  and  son  both  testify  that  the  first  owed  the 
last  aboat  8350  at  the  time  of  the  sale,  but  this  som  was  not  deducted  from 
the  price  of  the  farm;  it  was  secured  by  a  mortgage  upon  thefiather's  personal 
property.  The  son  also  acquired  by  purchase  about  all  the  personal  property 
of  Uie  father  that  was  subject  to  execution.  Indeed,  after  the  transaction 
with  the  son,  the  father  became  invulnerable  to  attack  by  execution,  if  the 
transaction  is  held  valid.  The  son  is  unmarried,  about  twenty-five  years  of 
age,  and  most  of  the  time  lives  at  home.  The  father  rented  the  farm  from 
him,  and  they  both  seem  to  look  after  affiurs  connected  with  the  farming  and 
the  business  of  the  farm.  The  mother  refused  to  sign  the  deed  and  claims 
her  homestead  rights.  This,  the  father  and  son  say,  was  considered  in  ar^ 
ranging  for  the  payment  of  the  farm.  These  and  other  foots  lead  us  to  the 
conclusion  that,  on  the  part  of  the  father,  the  sale  was  made  to  defeat  his 
creditors,  and  especially  plaintiffs. 

The  son  testifies  that  he  did  not  know  his  father  was  indebted  to  plaintiff, 
or  owed  any  other  debts  besides  those  the  son  had  assumed  to  pay.  Now 
these  debts  were  provided  for  by  the  son  assuming  to  pay  them.  It  is  very 
plain  that  the  father*s  conduct  in  putting  out  of  his  hands  all  of  his  property 
sul\ject  to  execution,  was  sufficient  to  inform  the  son  that  there  was  other 
debts  against  which  the  father  prepared  protection.  Their  intimate  relatioDS, 
living  together  as  one  family,  would  render  it  impossible  for  the  son  to  re- 
main ignorant  of  his  fatiier's  true  financial  condition.  We  are  satisfied  he 
knew  of  plaintiff 's  daim,  and  well  knew  of  his  fiEtthen  purpose  to  defeat  it, 
and  aided  him  therein. 

Other  facts  of  the  case  need  not  be  recited.  We  reach  the  satisfiu^iy  con- 
clusi<m  that  the  decree  of  the  Circuit  Court  is  correct. 

Affibmed. 
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HsMmaEB  y.  Bobb. 

EyIDENCB  COKFLIOTINO:  JUDGMENT  AFFIBICED. 

Appeal  from  Van  Buren  District  Court. 

Wbdnesdat,  Octobeb  4. 

Action  upon  a  promissory  note.  The  defendant  admitted  the  eiecntlon 
of  the  note,  and  pleaded  a  coonter-claim.  lliere  wias  a  trial  without  a  jniy, 
and  jad^rment  was  rendered  for  the  plaintiff  for  the amoont  of  tiie  note,  llie 
defendant  appeals. 

\  Lea  dt  Wherry t  for  appellant. 

Work  dt  Brown,  for  appellee. 

Adams,  J.-^The  defendant  claims  that  the  jndgment  is  not  supported  by 
the  evidence.  But  the  eyidence  is  not  without  conflict.  It  is  volnminoos 
and  complicated,  and  it  may  be  that  the  court  erred  in  the  conclusion  reached ; 
but  such  error,  if  any,  it  is  beyond  our  power  to  correct,  and  the  juds^ment 
must  be 

Affibmbd. 


Joyce  v.  Milleb  Bbos. 
Attachment  of  exempt  pbopebtt:  fbactice:  bubdbn  of  pboof: 

EYIDENCE. 

Appeal  from  Paio  Alto  dreuit  Court. 

The  plaintiff  sued  out  an  attachment,  and  caused  certain  property  to  be 
attached  which  the  court  released  or  discharged  fiom  the  attachment,  and 
the  plaintiff  appeals. 

P.  0.  Caeeidy  and  T.  W.  Harrisonj  for  appeUant 

C.  E.  Cohoon  and  Geo.  E.  Clark,  for  appellee. 

Seevers,  Ch.  J. —I.  The  plaintiff  caused  to  be  attached  two  horses  as  the 
property  of  the  defendants.  The  defendant,  John  I.  Miller,  filed  a  motion 
under  Code  §  3018,  to  discharge  the  attached  property  because  he  was  the 
head  of  a  family,  and  the  horses  attached  belonged  to  him,  and  therewith  he 
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habitaally  earned  his  living,  and  they  were  therefore  exempt  from  execution. 
The  plaintiii'  filed  an  answer  to  the  motion,  setting  up  that  the  claimant  did 
not  claim  the  property  as  exempt  from  execotion  at  the  time  the  levy  was 
made,  but  on  the  contrary,  voluntarily  surrendered  it  to  the  sheriff. 

On  motion  the  answer  was  stricken  from  the  files  on  the  ground  it  was 
unknown  to  the  law  in  a  case  of  this  kind.  Of  this  ruling  the  plaintiff 
complains.  We  think  it  correct,  because  no  pleading  is  required  or  allowed 
controverting  the  motion.  If,  however,  there  was  error  in  striking  the  an- 
swer from  the  files,  it  was  not  prejudicial,  because  evidence  was  introduced 
tending  to  show  the  matter  alleged  therein,  and  no  complaint  is  made  that 
any  evidence  in  relation  to  the  matter  pleaded  in  the  answer  was  excluded. 

Counsel,  seem  to  suppose  because  the  matter  pleaded  by  the  phuntiff  was  in 
the  nature  of  an  estoppel,  therefore  it  was  essential  that  the  same  should  be 
pleaded.  But  this  rule  cannot  apply  in  a  case  where  pleadings  are  not  al- 
bwed  or  required. 

II.  Evidence  was  introduced  by  both  parties  upon  the  questions,  to  whom 
did  the  property  belong,  was  it  exempt  from  execution,  and  did  the  defend- 
ant so  claim  when  the  levy  was  made?  The  burden  as  to  these  questions, 
was  on  the  defendant,  and,  in  relation  thereto,we  desire  to  say,  we  have  each, 
severally  and  separately,  read  the  evidence,  and  have  separately  reached 
the  same  conclusion,  that  we  cannot  interefere  with  the  findings  of  the  court, 
which  stands  as  the  verdict  of  a  jury.  The  evidence  is  seriously  conflicting, 
but  we  think  the  preponderance  is  with  the  plaintiff.  It  may  be  it  is  not 
80  clear  as  to  whether  there  was  a  claim  made  at  the  time  of  the  levy  that 
the  property  was  exempt.  As  to  this  there  is  the  evidence  of  the  two  defend- 
ants on  one  side,  and  that  of  the  plaintiff  and  the  sheriff  on  the  other. 

The  strong  probabilities  are  that  the  witnesses  on  one  side  or  the  other  are 
mistaken,  or  more  worthy  of  belief  than  the  other.  The  court  below  has 
resolved  this  question  in  favor  of  the  defendants,  and  it  is  impossible  for  us 
to  say  that  this  is  vnrong. 

A  point  is  made  that  the  defendant  on  cross-examination  testified,  **I  did 
not  own  any  teams,  or  that  team  individually.'^  Conceding  this  is  material, 
we  think  the  witness  did  not  intend  to  be  understood  to  mean  or  refer  to  the 
time  he  was  testifying.  The  evidence  of  the  witness  taken  all  together, 
shows  that  he  did  own  the  team,  and  so  testified  and  asserted  throughout 
his  examination  as  a  witness,  in  terms  that  cannot  be  misunderstood^  with 
the  apparent  exception  above  stated. 

Affibmbd* 
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MuNOEB  v.  Thb  Cirr  of  Mabshalltown. 

LlABILITT  OF  CITT  TO  REPAIB  SIBKWALK:  OOHTRIBUTORT  NBeUOBHCB. 

Appeal  from  Marshall  CireM  Court. 

Wedkbsday,  October  18. 

Action  to  recover  for  personal  iigaries  tastained  by  plaintiff,  from  a  fail* 
caused  by  a  defective  sidewalk,  of  the  dty.  Judgment  upon  a  Terdict  was 
rendered  for  plaintiff.  Defendant  appeals.  The  case  has  before  been  in  this 
court    See  66  Iowa,  216. 

B,  L.  BurrtU,  for  appellant. 
Brown  <t  Carney,  for  appellee. 

Beck,  J.— I.  Several  objections  have  been  made  by  plaintiffs*  counsel  to 
the  abstract,  on  the  ground  that  it  does  not  sufficiently  show  the  testimony 
upon  which  the  case  was  tried,  and  that  no  exceptions  were  taken  to  the 
rulings  of  the  court  upon  instructions  to  the  jury.  We  think  the  abstract, 
in  these  respects,  is  sufficient,  and  the  testimony  and  rulings  of  the  court  are 
properly  presented  therein.    The  objections  demand  no  further  attention. 

II.  The  defendant  makes  divers  objections  to  the  rulings  of  the  court  be- 
low upon  instructions  given  and  refused,  which  we  will  proceed  to  consider 
as  fully  as  they  demand.  Tho  first  and  third  instructions  refused,  relate  to 
the  care  and  diligence  which  defendant  was  required  to  exercise  to  keep  the 
sidewalk  in  repair.  They  are  substantially  covered  by  the  instructions  given. 
It  was  not  necessary  to  repeat  the  directions. 

III.  The  second  instruction  was  properly  refused,  for  the  reason  that  it 
holds,  or  would  have  been  so  understood,  that  the  city  was  not  required  to 
repair  its  sidewalks  when  ii^'ury  thereto  was  caused  by  teams  and  wagons. 
The  instruction  in  this  sense  is  apparently  erroneous.  The  city  is  required 
to  repair  the  sidewalks  whatever  may  have  been  the  cause  of  injury  thereto. 
If  the  instruction  will  not  bear  the  construction  just  given,  it,  in  that  case, 
simply  states  that  the  dty  was  bound  to  keep  the  sidewalk  in  a  reasonably 
safe  condition.    Instructions  given  announce  this  rule. 

lY.  The  fifth  and  sixth  instructions  were  properly  refused,  for  the  reason 
that  they  hold  the  plaintiff  cannot  recover  if  she  knew  the  sidewalk  was  out 
di  repair.  If  she  had  thU  knowledge,  and  excerdsed  proper  care  while 
walking  upon,  it  she  is  entitled  to  recover. 

V.  The  second  instruction  given  is  complained  of  as  being  indefinite. 
We  discover  no  force  in  the  objection.  It  fairly  states,  as  it  was  intended  to 
state,  the  issues  upon  which  the  plaintiff  is  required  to  present  a  preponder- 
ance of  proof. 

YI.  The  fourth  instruction  given  directs  the  jury  that  plaintiff  was  re- 
quired to  use  ordinary  care  to  discover  defects  in  the  walk.    Counsel  for  de- 
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fendants  insist  that  she  must  do  more;  exercise  ordinardy  care  to  avoid  dan- 
ger. This  is  tme,  and  other  instractiona  so  direct  the  jury.  It  was  not  nec- 
essary that  the  court  below  shoald  express  all  itsthoofirhts  in  one  instruction. 

VII.  The  fifth  instmotion  is  sulgected  to  criticism.  It  expresses  the  rule 
that  if  plaintiff  was  without  neglififeoce,  and  injury  was  caused  by  a  defect 
in  the  sidewalk,  negligently  permitted  by  defendant,  she  is  entitled  to  re- 
cover. The  jury  conld  not  have  understood,  as  claimed  by  counsel,  the  in- 
struction as  asserting  that  plaintiff  was  ii^nred  by  the  defendant  negligently 
permitting  a  defect  in  the  walk. 

YIU.    The  verdict  is  sufficiently  supported  by  the  testimony. 

AVFIBMBD. 


Peaks  v.  Van  Lewven  et  al. 

FORECLOSORB  OF  MORTaAaS:  DEFENSE  OF  IHBBCILITT:  ETIDmfOB  OON- 
8IDEREO. 

Appeal  from  Dallas  Circuit  CouH. 

Saturday,  October  21. 

This  is  an  action  to  recover  the  amount  of  a  note  for  $1,800,  and  to  fore* 
close  a  mortgage  executed  to  secure  the  same.  The  cause  was  tried  to  the 
court,  and  the  petition  was  dismissed.  The  plaintiff  appeab.  The  flEicts 
are  stated  in  the  opinion. 

White  db  Woodin  and  Brown  db  Dudly^  for  appellant. 

Nourse  dt  Kauffman^  and  Cardell  dt  Shoeiley^  for  the  appellees. 

Day,  J.— In  1877,  B.  F.  Van  Lewven  was  in  the  mercantile  business  at 
the  town  of  Perry,  in  Dallas  County,  Iowa,  and  was  indebted  to  Evans, 
Peake  &  Co.  in  the  sum  of  about  $5,000,  and  to  other  parties  in  about  the 
same  sum.  On  the  17th  day  of  July,  1877,  B.  F.  Van  Lewven  executed  to 
Evans,  Peake  &  Co.  a  chattel  mortgage  upon  his  entire  stock  of  goods  at 
Perry,  to  secure  the  said  indebtedness.  This  mortgage  was  filed  for  record 
October  1st  1877.  On  the  2nd  day  of  November,  1877,  to  secure  the  same 
indebtedness,  B.  F.  Van  Lewven,  and  Julia  A.,  his  wife,  executed  to 
Evans,  Peake  &  Co.  a  mortgage  npon  certain  real  estate  in  the  dty 
of  Des  Moines,  subject  to  two  mortgages,  aggregating  f  1,600.  On  the 
same  day,  B.  F.  Van  Lewven  and  his  wife  executed  to  Evans,  Peake 
&  Co.  a  mortgage  upon  certain  real  estate  in  Dallas  County,  the  two  mort- 
gages covering  all  the  real  estate  of  said.  Van  Lewven  except  his  home- 
stead. The  last  of  these  mortgages  was  filed  for  record  on  the  6th.,  and  the 
first  on  the  26th  day  of  November,  1877. 
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On  the  26th  day  of  November,  1877,  B.  F.  Van  Lewren  filed  a  Tolun- 
tary  petition  in  bankmptoy,  and  he  was  adjudged  a  bankrupt  on  the  same 
day;  thereupon,  Evans,  Peake  &  Co.  took  possession  of  the  stock  of  goods, 
which  then  invoiced  something  over  86,000,  and  proceeded  to  sell  the  same. 
Soon  thereafter,  B.  F.  Van  Lewven  filed  a  petition  for  composition  in 
bankruptcy,  and  offered  to  pay  his  unsecured  creditors,  upon  confirmation  of 
such  composition,  thirty  cents  on  the  dollar.  To  enable  him  to  raise  the 
money  to  effect  this  con^po^tion,  William  J.  Peake,  of  the  firm  of  Evans, 
Peake  &  Co.,  loaned  B.  F.  Van  Lewven  |1,800,  on  the  15th  day  of  March, 
1878,  and  took  therefor  the.  note  now  in  suit,  pi^abln  two  years  after  date. 
To  secure  this  note,  B.  F.  Van  Lewven  and  his  wife  executed  a  mortgage 
upon  their  homestead.  Evans,  Peake  &  Co.  agreed,  upon  the  confirmation 
of  the  composition,  to  release  the  murtgage  upon  the  stock  of  goods,  .and 
turn  them  over  again  to  B.  F.  Van  Lewven. 

On  the  21st  of  March,  1873,  the  composition  was  approved,  and  soon 
thereafter  the  stock  of  goods  was  turned  over  to  Van  Lewven,  together  with 
$534  cash,  which  had  been  received  by  Evans,  Peake  &  Co.  for  sales  while 
in  their  possession.  On  the  22d  day  of  June,  1878,  the  chattel  mortgage 
was  canceled.  Van  Lewven  continued  to  dispose  of  the  stock  of  goods  in  the 
ordinary  course  of  trade  until  March,  1879,  when  he  sold  the  stock  to  E.  W. 
Brown,  for  about  $2,700.  The  real  estate  mortgage  to  Evans,  Peake  &  Co. 
has  been  practically  exhausted,  and  proved  insufficient  to  discharge  the  debt 
due  therein.  On  June  27th,  1878,  B.  F.  Van  Lewven  paid,  upon  ihfi  note  in 
suit,  $200. 

I.  The  defendants  allege  in  their  answer,  as  a  defense  to  the  action,  that 
B.  F.  Van  Lewven,  at  the  time  of  giving  the  note  and  mortgage  sued  upon, 
was  feeble  in  both  mind  and  body,  and  was  of  unsound  mind,  imbecile,  and 
unable  to  contract.  The  evidence  taken  upon  this  ground  of  defense  is  very 
voluminous,  and  it  is  impracticable  to  subject  it  all  to  review.  It  appears 
from  the  evidence,  that  B.  F.  Van  Lewven  had  a  paralytic  stroke  some  time 
in  the  spring  of  1876,  he  at  that  time  being  about  forty-five  years  of  age. 
This  enfeebled  him  very  much  in  body,  and,  in  some  measure,  affected  his 
mind.  He,  however,  so  far  recovered  that  he  resumed  business,  and,  prior 
to  the  execution  of  the  note  and  mortgage  in  question,  he  made  some  im- 
portant trades.  His  letters,  written  during  the  pendency  of  the  bankruptcy 
proceedings,  and  which  are  in  evidence,  show  no  indication  of  a  weak  or 
disordered  mind,  but,  upon  the  contrary,  evince  at  least  usual  knowledge  of 
affairs,  and  ordinary  memory,  tact  and  ability  in  matters  of  business.  He 
managed  his  composition  with  creditors  with  very  considerable  skill.  Upon 
a  careful  examination  of  the  entire  testimony,  we  feel  constrained  to  hold 
that  the  defense  that  B.  F.  Van  Lewven  was  so  imbecile  or  unsound  of  mind 
as  to  be  unable  to  contract,  is  not  sustained. 

II.  It  is  claimed  that  at  the  execution  of  the  mortgage,  William  J.  Peake, 
through  his  attorney  and  agent,  L.  J.  Brown,  agreed  that  aU  x>ayments 
which  should  be  realized  from  any  source,  including  the  real  estate  mort- 
gaged, should  first  be  applied  to  the  satisfaction  of  the  mortgage  upon  the 
homestead.  This  claim  lacks  probability,  and  in  our  opinion  it  is  not  sup- 
ported by  the  evidence.  Evans,  Peake  &  Co.  were  already  large  creditors 
of  Van  Lewven,  and  they  were  unwilling  as  a  company  to  make  him  further 
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adyancements.  It  is  not  reasonable  to  suppose  that,  while  refusing  to  ad- 
yanoe  further  to  Van  Lewven,  they  would  agree  that  the  proceeds  of  a  mort- 
gage which  they  held  should  be  first  applied  to  the  satisfaction  of  the  sum 
loaned  him  by  William  J.  Peake.  If  it  was  the  agreement  that  the  debt  was 
to  be  paid  out  of  the  real  estate  mortgage,  there  was  really  no  reason  for 
taking  the  mortgage  in  question  at  all.  L.  J.  Brown,  who  conducted  the 
transaction  on  the  part  of  William  J.  Peake,  testifies  that  the  only  agreement 
he  made  was  that,  as  fast  as  B.  F.  Van  Lewren  realized  from  the  sale  of  the 
stock  of  goods,  he  might  make  payments  upon  the  note  and  mortgage. 

We  are  satisfied  from'  the  entire  testimony,  including  the  letters  of  Van 
Lewven,  and  the  subsequent  application,  without  objection,  of  the  sums  re- 
alized fh)m  the  real  estate  mortgaged  to  Evans,  Peake  &  Co.  to  the  payment 
of  the  debt  due  them,  that  the  real  transaction  was  as  testified  by  Brown. 
The  record,  in  our  opinion,  discloses  no  defense  to  the  note  and  mortgage 
sued  upon.  The  plaintiff  is  entitled  to  judgmeht  for  the  amount  of  the  note, 
less  a  credit  of  9200,  of  the  date  June  27, 1878,  and  to  a  decree  of  foreclos- 
ure of  the  mortgage. 

Betbrsed. 
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ABATEMENT. 

1.  Pendency  of  akotheb  action.  The  pendency  of  anothei:  action  to 
enjoin  the  sheriff  and  the  execution  plaintiff  from  selling  the  property 
was  no  bar  to  this  action,  by  the  same  plaintiff,  to  quiet  Ihe  title  to  the 
propei-ty  as  against  a  third  person,  who  purchased  at  the  sheriff^s  sale. 
Jones  V.  Brandt,  882. 

ADMINISTRATOR. 

I.  Right  to  acquibb  title  to  propbktt  of  decedent.  Where  the 
property  of  decedent  was  sold  at  judicial  sale,  held  the  the  administra- 
trix who  was  decendent's  widow,  was  not,  on  account  of  her  fiduciary 
relation  to  the  estate,  precluded  ^m  taking  to  herself  an  assiflpment  of 
the  certificate  of  purchase  from  a  third  party,  and  that  a  deea  made  to 
her  tiiereonder  gave  her  as  good  a  title  to  tne  property,  as  against  the 
heirs,  as  such  a  deed  would  have  given  to  her  assignor.  Welch  v.  Me- 
Grath,  519. 

In  the  absence  of  fraud,  one  who,  as  a  trustee,  has  sold  an  estate. 


may  afterwards  purchase  it  for  himself.    Id. 

3. .  Apurchase  by  an  executor  under  an  execution  against  his  testa- 
tor is  not  void,  but  simply  voidable  at  the  election  of  the  legatees, 
exercised  within  a  reasonable  tune.    Id, 

See  Evidence,  9. 

Estates  of  Decedents. 

AMENDMENT. 
1.  Of  Petition  after  Appeal  to  Cibouit  Coubt.    See  Appeal,  2. 

ADVERSE  POSSESSION. 
1.  Eyidbnce  of.    See  Evidence,  13. 

AGENCY. 

1.  President  of  baIyk  agent  of  bank.    If  the  contract  was  with  the 

bank,  and  was  made  with  the  president  of  the  bank,  and  the  stock  pro- 
vided in  the  contract  to  be  delivered  was  transferred  to  the  president,  he 
would,  under  the  law,  hold  the  stock  for  the  bank,  and  it  would  be  re- 
garded as  the  bank's  property.   Markley,  Receiver,  v.  Rhodes,  57. 

2.  Agent  to  collect  notes:  negligence:  facts  not  constituting. 

Where  defendant  received  from  his  brother,  for  collection,  certain  notes 
which  did  not  fall  due  till  after  the  brother  s  death,  and  the  defendant 
continued  to  hold  the  notes  until  the  makers  became  insolvent,  no  de- 
mand having  been  made  for  the  notes  by  the  brother's  foreign  adminis- 
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trator,  held  that  defendant's  agency  ceased  with  the  death  of  his  brother, 
after  which  he  had  no  anthoiitv  to  collect  the  notes,  and  that  he  was 
not  liable  to  the  brother's  only  heir  for  neglect  in  not  having  an  admin- 
istrator of  the  brother's  estate  appointed  in  this  State,  and  that  he  was 
not  liable  as  an  executor  ds  son  tort,    Darr  if,  Darr,  81. 

8.  Interest:  Rate  of:  fraud.  J.>  plaintiflTs  intestate,  was  agent  of  the 
intervenor,  E.,  and,  as  sach  agent,  represented  to  K.  that  he  &d  sold  K's 
forty  acres  for  81,200  to  E.,  and  requested  E.  to  forward  to  him  a  deed  to 
deliver  to  E.,  which  K.  did.  J.  did  not  sell  the  land  to  E.,  bnt  traded 
it  to  him  for  the  lot  in  contaroversv,  estimating  the  land  at  $1 ,200  and  the 
lot  at  $2,000,  and  applying  the  aifiference  on  a  debt  due  him  &om  E. 
J.  afterwards  sold  the  lot  to  defendants  for  $2,000— $200  cash  and  the 
balance  in  mortgage  notes  bearing  ten  per  cent  interest  payaUe  an- 
nually. Some  of  the  notes  were  paid.  Judgment  on  foreclosure  was 
obtained  in  this  cause  for  $1,113.  On  the  triS  of  the  cause  as  between 
plaintiff  and  E.,  as  inventor,  held  that,  in  esHmating  the  amount  whicft 
K.  was  entitled  to  recover  as  against  the  estate  of  J.,  interest  should  be 
computed  on  the  amount  admitted  to  be  due  E.,  at  the  same  rate  that 
was  received  on  the  sale  of  the  lot,  and  that  to  compute  such  interest  at 
six  per  cent  per  annum  only,  would  be  to  allow  the  estate  of  J.  to  profit 
by  his  own  fraud.    Munson^  Adm'r,  v,  Plummer,  136. 

4  Fraudulent  mingling  of  funds:  expense  ofsbouring  the  mixed 
fund:  lien.  In  the  above  case  it  was  held  that,  in  the  absence  of  a 
showing  that  there  were  other  creditors  of  the  estate  of  J.,  besides  the 
intervenor,  or  that  there  were  no  other  funds  out  of  which  to  reimbuse 
the  plaintiff,  administrator,  for  expenses  incurred  by  him  on  be- 
half of  the  estate,  for  the  purpose  of  determining  the  amount  due  fVom 
the  defendants,  establishing  the  lien,  and  recovering  to  tiie  estate  the 
propertv,  no  part  of  such  expenses  nor  of  the  costs  of  Uie  intervention 
should  be  borne  by  the  intervenor,  bat  that  he  should  recover  the  fall 
amount  of  the  money  yet  due  him,  with  interests;  also  that  he  should 
have  a  lien  therefor  on  the  lot  in  controversy  to  the  extent  of  the 
judgment  against  the  defendants.    Id, 

5.  To  COLLECT  note:  authoritt  limttbd.    An  agent  authorized  to  col- 

lect a  note  cannot  bind  his  principal  bv  an  expression  of  his  opinion  as 
to  the  reading  of  a  doubtful  word  in  tne  note.  Van  Veehten  v.  Smithy 
173. 

6.  Agent:  acquiescence  in  acts  of:  reasonable  time  to  objct.    It 

was  error  for  the  court  to  instruct  the  jury  as  to  what  constituted  a  rea- 
sonable time  within  which  plaintiff  was  required  to  object  to  the  acts  of 
his  agent,  in  order  to  avoidf  being  bound  thereby;  that  question  should 
have  ueen  submitted  to  the  jury.  Minnesota  Linseed  Oil  Co,  r.  Mon- 
tague d^  Smith,  448. 

See  Railroads,  8. 

Estoppel,  6. 

ALIMONY. 
See  DiTORCB  and  Alimont. 

APPEAL. 

1.  Less  than  $100:  cbrtifioatb  of  jxtdgb.  The  appellant*s  abstract  re- 
cited as  follows:  "The  court  gave  the  certificate  of  the  question  in- 
volved, upon  which  it  was  desirable  to  have  the  opinion  of  the  Supreme 
Court,  and  stated  the  particular  (|uestion  of  law  to  be:  Where  suit  in 
brought  upon  a  note  barred  on  its  face  by  the  statute  of  limitations 
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(limitation  being  pleaded  b^  defendant),  is  the  burden  of  proof  on 
j^aintiff  to  show  the  exception  taking  the  note  oat  of  the  statute?** 
Held  not  a  sufficient  certificate,  under  section  8178  of  the  Code,  to  give 
this  court  jurisdiction  of  a  cause  involving  less  than  $100.  Tant  v. 
Harvey,  55  Iowa,  421,  distinguished.    MiUtken  v.  Daughetiy,  2d4. 

2.  Fbom  justice's  court:  AicswDirEKT  OF  petitioh:  practice.  Where 
a  judgment  was  obtained  before  a  justice  of  the  peace  on  a  note  on 
which  there  could  be  no  legal  recovery,  it  was  error  for  the  Circuit  Court 
on  appeal  to  allow  i^laintin,  agsunst  defendant^  objections,  to  amend 
his  petition,  by  setunjpr  up  a  mistake  in  the  execution  of  the  note,  and 
askmg  equitable  relief  in  the  reformation  of  tiie  instrument.  To  do  so 
was  a  violation  of  section  8581  of  the  Code,  which  provides  that  on  ap- 
peal ''no  new  demand  or  counter-claim  can  be  introduced  into  a  case 
after  it  comes  into  the  Circuit  Court,  unless  by  consent.*'  HolUn  v. 
I>arM,  444. 

8.  From  justice's  court:  AJCouirT  in  controtersy.  Where  plaintiff 
sued  in  justice^s  court  on  an  account  of  982.15,  but  admitted  parents  to 
the  amount  of  $12,  and  the  defendants  for  answer  denied  all  indebted- 
ness and  pleaded  pavments  to  the  amount  of  929,  but  asked  for  no 
judgment,  held  that  defendants'  pleading  was  a  defense  simply,  and  not 
a  counter-claim;  that  the  amount  in  controversy  was  not  greater  than 
the  amount  of  plaintiff's  claim,  to- wit,  $20.15;  and  that  the  Circuit 
Court  should  have  dismissed  the  case  on  appeal,  on  defendants*  motion, 
for  want  of  jurisdiction — ^the  amonnt  in  controversy  being  less  than  $25. 
Boyle  V,  Wileax,4&&. 

4.  Practice:  certiftino  questions  in  cases  intoltino  less  than 

$100.  In  cases  involving  less  than  $100.  the  statute  does  not  contem- 
plate that  abstract  question  of  law  shall  be  certified  to  this  court,  but 
such  questions  only  as  are  decisive  of  the  case,  and  such  only  will  be  con- 
sidered.   Eckert  dt  Williams  v.  Piekel,  545. 

5.  To  Supreme  Court:  less  than  $100:  question  of  svxdbnoe  to 

SUPPORT  TERDicT.  Although  the  question  as  to  the  sufficiency  of  the 
evidence  to  support  a  verdict  may  in  a  certain  sense  be  said  to  blecome  a 
Question  of  law,  yet  it  js  not  such  a  question  as  the  legislature  intended 
snould  be  certified  to  this  court  in  cases  involving  less  than  $100.  Hud- 
son V.  C,  dt  N.  W.  jB,  Co.,  581. 

6.  To  Supreme  Court:  cases  involvino  not  more  than  $100:  prov- 

ince OF  the  court.  When  appeals  are  taken  to  this  court  in  cases 
involving  not  more  than  $100,  it  is  not  the  province  of  the  court  to  de- 
cide questions  certified  but  not  argued,  nor  questions  argued  but  not 
certified,  nor  questions  certified  and  argued,  where  it  is  shown  affirma- 
tively that  they  do  not  arise  in  the  case.  Spiesberger  Bro*s  v,  Thomas, 
606. 

7.  To  Supreme  Court:  improper  parties  appellant.    Where  judg- 

ment was  rendered  against  the  estate  of  an  administrator,  he  being  at 
the  time  dead,  and  an  appeal  to  the  Supreme  Court  was  taken  from  such 
judgment  in  the  name  of  the  administrator  and  his  bondsmen,  held 
that  thC'appeal  must  be  dismissed  for  want  of  proper  parties  appellant: — 
the  administrator  being  dead,  the  cause  could  not  proceed  in  his  name, 
and  there  being  no  judgment  against  the  bondsmen,  they  could  not 
prossecute  the  appeal.    Tracy  v.  Roberts,  624. 

8.  To  Supreme  Court:  time  of  perfecting.    A.  notice  of  appeal  to  the 

Supreme  Court,  filed  six  months  and  ten  days  after  the  date  of  the  judg^ 
ment  appealed  from,  is  too  late  under  section  3173  of  the  Code.  Patter- 
son V,  Jack,  632. 
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9.  TOSUPREHB  Ck>URT:  FBOMMOTiOHINBQUnTOA0B:  BRB0B8  1CU8TBB 

▲asiOMBD.  When  an  aiH[>ea)  is  takea  to  the  Supreme  Court  in  an  equity 
caae  from  a  ruling  on  a  motion  or  demurrer,  errors  mutt  be  aMigoed.  Id, 

10. :  INSUFFICIENT  ASSIGNMENT  OF  BRBOBS.    Where,  in  a  motion 

for  a  new  trial,  six  grounds  are  relied  on,  an  assignment  (^  errors  in  this 
form:  *' The  court  erred  in  o?erruling  defendant's  motion  for  a  new 
trial,  and  to  modify  and  amend  the  decree/*  is  not  sufficiently  specific 

11.  ToTHB  SupRBME  Court:  amount  lbsb  thaw  9100:  ouBSTioiro  of 
LAW  ONLY  TO  BB  CBRTIFIBD.    Landers  <!t  Son  p.  BOjfdf  758. 

12.  To  ScPRBMB  Coubt:  See  Practice  in  Supreme  Coorti  5,  26;  Costs,  1; 
Venue  1,  7. 

13.  From  Fence  Viewers.    See  Fences,  7. 

ARGUBIENT. 
1.  Ordeb  of.    See  Practice,  4. 

ASSAULT  AND  BATTERY. 
See  ToBTB,  1,  2,  8. 
Daica«bb,  1. 

ASSESSMENT. 

1.  Of  lands:  viewing  thb  property:  statute  construed.  Under 
section  720  of  the  Kerision  (Code,  Sec.  812)  it  is  not  necessary  to  Uie  va- 
liditv  of  an  assessment  of  real  property  that  the  assessor  shall  per- 
sonally examine  the  land.    Beeson  v,  Johns,  166. 

CORRECTION  BT  AUDITOR:  BURDEN  OF  PROOF.    In  an  action 


to  set  aside  a  tax  deed,  where  in  the  description  of  the  land  on  the  as- 
sessment roll  as  returned  by  the  assessor,  the  letters  **SW'*  have  been 
changed  to  '*NE,*'  and  there  is  eyidence  tending  to  show  that  the 
change  was  made  with  authority  by  the  deputy  auditor  (Rev.  747),  and 
the  roll  so  changed  has  been  regarded  as  correct  in  all  subsequ**nt  rec- 
ords and  proceedings,  including  the  sale  of  the  land  for  taxes,  the  bur- 
den of  proof  is  upon  the  plaintiff,  whose  duty  it  was  to  see  that  the  land 
was  properlv  assessed,  to  show  that  the  assessment  as  shown  by  the 
changed  roll  was  unauthorized  and  void.    Id. 

3.  Unequal:  bbsidbnts  and  non-rbsidbnts.  Where  no firaud  is  shown, 
and  it  appears  only  that  improved  lands  were  not  assessed  as  high  in 
proportion  as  unimproved,  but  that  no  discrimination  was  made  between 
the  unimproved  lands  of  residents  and  non-residents,  the  assessment 
was  not  void,  under  the  ordinance  of  1787,  or  the  act  of  Congress  ad- 
mitting the  State  of  Iowa  into  the  Union.  Day,  J.,  dissents  in  pari, 
basing  his  opinion  on  his  view  of  the  facts.    Id. 

,  ASSIGNMENT. 

See  Former  ADjUDiCATiOKf  2. 
Mortgage,  3. 

ASSIGNMENT  OF  ERRORS 
See  Appbal,  9,  10. 

Practice  in  Suprbmb  Court,  20. 
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1.  AbSTGNKBHT   for     BKNRFIT   of   creditors:     facto     OOHSTHrXTTINO: 

VOID  FOR  FARTiALiTT.  Where  a  hasband  ezeoated  to  his  wife  an 
-assignment  of  sJl  his  personal  property  (his  real  estate  being:  encumbered 
to  about  the  full  extent  of  its  TsdueK  the  onlv  consideration  of  which 
assignment  was  an  agreement  made  m  the  wire,  in  a  chattel  mortgage 
whid^  she  executed  the  next  day,  which  embraced  all  the  property  in- 
cluded in  the  assignment,  and  wherein  the  creditors  of  the  husband  were 
divided  into  three  classes,  which  creditors  she  agreed  to  pay,  giving 
preference  to  the  classes  in  their  order,  Tield  that  the  assignment  and 
chattel  mortgage  oonstituted  parts  of  the  same  transaction,  and,  in  legal 
contemplation,  amounted  to  a  general  assignment  for  the  benefit  of  cred* 
itors;  and  that,  as  such  an  assignment,  it  was  void,  because  it  gave  pref- 
erence to  certain  creditors.    Van  Horn  v.  Smith,  sheriff,  142. 

2.  Mecrantc*8  lien.     An   assignee  for  the  benefit  of  creditors  has  the 

right  to  enforce  a  mechanic  s  lien  existing  in  favor  of  the  assignors. 
German  Bank  v.  Schloih,  816. 

ATTACHMENT. 

1.  Attaghkekt:  motion  to  discharob.     Where  a  motion  was  made 

to  discharge  an  attachment  based  on  the  allegation  that  the  defendant 
was  about  to  remove  his  property  out  of  the  btatc  without  leaving  suf- 
ficient for  the  pajrment  of  his  debts,  and  said  motion  was  supported  by 
affidavits  showing  that  the  attached  property  was  exempt,  held  that  the 
motion  should  have  been  sustained  under  section  9018  of  the  Code. 
Hastinga  v,  Phcmix,  894. 

2.  Of  exempt  property:  motion  to  discharob  attachment:  prac- 

tice: BURDEN  OF  PROOF:  EVIDENCE.    Joifce  V,  Miller,  761. 

See  Divorce,  2. 
Judgment,  5. 
Mortgage,  8. 

BASTARDY. 
See  Verdict,  4,  5. 

ATTORNEY'S  PEES. 
See  Jurisdiction,  5. 

BILL  OF  EXCEPTIONS. 

1.  Time  of  signing  and  filing.    See  Practice  in  Supreme  Court,  29. 

2.  Practice:  presbrying  evidence.    Where  the  original  notes  of  the 

reporter  were  duly  filed,  and  then,  instead  of  being  referred  to  in  the 
biD  of  exceptions,  were  incorporated  therein,  and  a  long-hand  copy, 
duly  certified,  was  inserted  in  the  transcript,  Jield,  if  not  a  literal,  at 
least  a  substantial  compliance  with  section  8777  of  the  Code,  as  amended 
by  Chapter  195,  laws  of  1880.    Me  Annuity  v.  Seiek,  586. 

See  Exobptions,  1. 

BOARD  OF  SUPERVISORS. 

1.  Contract  with:  proyed  by  parol.  It  is  not  necessary  to  the  valid- 
ity of  a  contract  made  with  the  board  of  superyisors  tliat  it  be  entered  on 
the  supervisors*  records,  but  such  contract  may  be  proved  by  parol: — 
following  Tatlock  v,  Louisa  County,  46  Iowa,  138.  Jordan  dt  MeCal' 
lum  9.  Osceola  County,  898. 
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2.  Right  to  kmplot  counsel.    A  coonty  has  the  uncloabted  right  to  em- 

ploy counsel  to  prosecute  <a  defend  an  action,  or  to  perform  other  ser- 
yioes.    Id. 

3.  Must  act  in  bbssion.    County  saperyisors  are  not  aathorizod  to  bind 

the  coantY  by  a  contract  made  by  tnem  individually,  but  they  must  act 
as  a  board  in  session  in  order  to  do  so.    Id. 

See  Highway,  3, 4,  5. 

PaupeBv  5. 

BONDS. 

1.  Municipal  bonds.    See  Municipal  C!orporations,  1,  2;  Practice,  3. 

2.  Indbicnifting  bond.    See  Execution,  2, 4. 

3.  Appearance  bond:  tenub  in  action  on.    See  Venue,  3. 

4.  Of  road  BUPBRYiaoRe.    See  Road  Superyisor,  1 :  Township  Clerk,  1. 

BOUNDARY  LINES. 

1.  StaTUTB   for  DETSRinNING    HELD    CONSTITUTION AI«.     See    COBStita- 

tional  Law,  1. 

BURDEN  OF  PROOF. 
See  Contract,  1 

A88E8BMBNT,  2. 

Fraud,  4. 
CASES  IN  IOWA  REPORTS  CITED  AND  FOLLOWED. 


Adair  T.  Bojle,  90. 9S8.  MeMure  of  dMMgw. 

AUxandtr  «.  Bithop,  67S--580. 
Adama  r.  Beale,  19^  61.    Bademptkm  f^om 

Uzsale.    CumnUngiV.  Wilson,  U, 
AduM  Co.  T.  B.  ft   If.  R.  B.  Co.,  44,  83S. 

Pleading.    Sentffiek  v.  Bancroft,  1 17 . 
Aldrioh  T.  Pzlos,  S7, 161.    Exoeptiooa.    Oul' 

Hher  v,  C,  i?.  /.  *  P.  B.  Co,,  4». 
AllertoD  T.  Eldrldga,  66,  709.    Change  of 

▼enne.  Michaeti  v»  OrabtrM,  617.  AppeaL 
-    Lueat  Co.  t.  WU$on^  866. 
Amondaon  r.  Beyeraon,  87,  603.    Eaaement. 

CUy  qf  WaUarloo  v.  Union  Mill  Co,,  448. 
AngfeU  T.   Jotmaon,   61,  6i6.     Exemption. 

Greene  e.  Blunt,  80. 
A]n>eal  of  the  Dea  tfofnea  Waler  Co.,  48,  834. 

Taxation.    Cook  ei<U.v,  City  qf  Burling- 

<on,  362. 
Arts   ▼.   0.,    R.    I.  ft  P.  R.  Co..  84,  188. 

NegUgenoe.    Milne  o.  Walker,  188. 
Aahlock  ▼.  Bharman,  66,  811.    Jnriadiotlon. 

Fint  Nat.  Bank  r.  Qreen,  ITi. 
Aahworth  t.  Grubba,  47,  45).   Order  of  argu- 
ment.   Van  Horn  «.  Smithy  147. 
Baker  ▼.  Oortwtt,  38,  317.    Meaanre  of  Dam- 

agea.    Snell  o.  Jowa  ffomesfead  Co.,  704. 
Baker  ▼.  Johnaon  Co.,  US,  168.    Contract. 

Jordan  A  McCullum  v.  Osceola  Co.,  889. 
Banka  r.  Bodenback,  64,  696.    Exemption. 

Shelly  V.  Smith,  466. 
Bamea  t.  MarahaU  Co.,  66,  90.    Tax  aale. 

Sears  V.  Marshall  Co.,m, 
Bamett  t.  Mendenhall,  43,  396. 

Clay  V.  BicAardson,  484. 


Bamcgr  t.  MoOarty,  16,  610.    NegUgenoe  of 

offloMT.    NUkson  v.  Blair,  683. 
Bambart  T.  Farr,  66, 866.    Exoeptfona.  Out' 

Hher  V.  C,  R.  J.  A  P.  R.  Co.^  419. 
BiO^ea  T.  Herring,  61, 386.    Witnaaaea.   JTwr* 

ett  V.  U.  P.R,  Co^  344-348. 
Beeaon  ▼.  Doah,  48,  911.    Quit  olaln  deed. 

Kaiser  v.  Waggoner,  41. 
Bell  T.  Erana,  10*  868.    Jndloial  aale.   Jonee 

9.  Brandt,  843. 
Benham  t.  Chambarfain,  80, 868.  Homestead, 

Lay  V.  Templefon,  686. 
Bennett  7,  Cary,  67,  931.    Change  of  v^nna. 

Oilman  v.  Donovan,  78. 
Benton  ▼.  Nlchola,  47,  688.    Aaalgnment  of 

error.   Hoefer  v.  City  (tf  Burlington^  983. 
Billa  ▼.  Belknap,  38,  9».    Fence  Tleweia. 

MeKeeter  e.  Jenks,  90$, 
BOla  T.  Maaon,  43,  880.     Judgment  Ben. 

Kembalt  v.  Wilson,  610. 
Boardman  t.  Beokwlth,  1&  993.    New  trial. 

Ball  V.  Miller,  m. 
Bond  y.  Eplay,  48, 600.    TaoatlDg  jodgmeoL 

SmUh  V.  Oriffin.  411. 
Boyer  y.  Moore,  43. 644.    JinlKUotlon.    Bb-^ 

ersole  d  Son  V.  iTare,  665. 
Brandt  r.  Foater,  6, 387.    Meaanre  of  dam- 

agea.   Snell  v.  Iowa  ffomettead  Co^,  704. 
Brayley  t.  Roaa,  83, 60T.    Idmltatloo.  Peitve 

ff.Farrell,m, 
Bridgeman  r.  MoKlaalck,  15, 980.  lodgment 

lien.    ffowlanduKtiox,4^ 
Brodt  T.  Mohkar,  48, 86.  Jlmltatlona.  Wood$ 

9,  ffavilond,  4TV. 
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Brofm  T.  BmJCh,  06,  8L    M edunlc's  lien. 

Germam  Bank  v.  Sehloth,  Sai-2. 
Bralej  y.  Boae,  67,  fl9L    Indictment.    8taU 

V.  McItUire,  966. 
Bnnows  ▼.  Lehndotf,  8,96.  AisH  for  benefit 

of  eredltara.    Van  Horn  v.  Smithy  147. 
Barton  t.  Hlatrager,  18»  M8.     Stevent  «. 

Cattady,  IIS. 
Byington  t.  Bookwalter,  7,619.    Bedemption 

from  tax  sale.    CumnUngs  v,  Wilson,  16. 
Ou«y  T.  Weitgenant,  63,  660.    Be-aurvey  of 

road.   Blair  v.  Bo^schjJM, 
0am  y.  Boycr,  66,  660*   Fraud.    Patterson 

V.  JohnsontjOO, 
Carpenter  y.  Brown.  60,  4ffL    Biffbt  to  Jnij 

tnaL   Brown  v.  Syam,  66. 
Carter  y.  Oayenaagh,  1  G.  Greene,  171.    Im- 
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ley  «.  Noble,  668. 
Bedding  v.  Page,  63.  406.    Exceptlona.   Oul- 

Ither  9.  C,  A.  y.  A  P.  B  Co.,  410. 


Bflffly  T.  Binglnd,  44.  OS.    AMignmeat  of 
error.    Ho^fsr  «.  City  q^  Burlington, 

Bhodea,  Pegram  ft  Oo.  t.  MoOormick.  4, 

868.   Homeetead.   MayMsld  c*  Maasdsn, 

618. 
Bice  ft  Son  T.  Plymouth  Co.,  48,  186.    Con- 

traet.  Jordan  A  MeCallwn  «*  Osceola 

Co.,  989, 
Bkse  T.  Ndeon,  3T,  148.    BedempUon  ftom 

tax  aala*    CwnnUngs  «.  Wilson,  16. 
Bichan" '~'^  ^  " ^  • 

f74. 
Bichaida  ^ 

Sears  «.  Manhall  Col,  60S. 
Blcharda  ▼.  iowa  Homeetead  Co.,  44,  804. 

Maaaore  of    damagee.     8neU  v.   Iowa 

Homestead  Co.,  7U4. 
Boberta  ▼*  Cass,  37, 996*  Ezoeptiona.  Dicksn 

«.  Morgan,  168. 
Bobinaon  ▼*  Beed,  46, 910.    Alteration  of  in- 
strument.   Ecksrt  V.  Picket,  648. 
Bowley  T.  Jewett,  66,493.    Practice  in  Bu- 
te Court,   phanix  Insurance  Co,  v. 


IX  aala*    CwnnUngs  «*  Wilson,  U. 
barda.  Crumbaugh  ft  Shaw  y*  Hsins.  80, 
r4.   SsaaapUoo.    0rsen  9,  Blunt,  80. 
haida  ▼.  Wiq^lo  Co.,  48,  007.    Tax  sale. 
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Bnasell  t.  Hanly,  30, 910.    Negligence.  C.  S 

IT.  W.  STy  Co.  V*  y>imf>,  630* 
Santo  T.  State,  9,  166.     Town  ordinsBoe. 

Toton  cf  Cantril  9.  Sainer,  97. 
Sayery  y.  Bnsick,  11,  487.    Inatmottona. 

Musser  <ft  Porter  v.  Maynard,  18. 
Sargent  y.  Chabbuck,  10,  87.    Homestead. 

Lay  9.  Templeton,  686. 
Schaentgen  y.  hmith,  48,  860.    Change  of 

yenue.    Michaels  v.  Crabtree,  616. 
Schmidt  y.  Holts,  44, 446.  Exeoutlan.  Woods 

9,  liavUand,  478. 
Schnddl  y.  Zahneadorf,  80. 498.    Beaadjudi- 

cata.    Eckert  v.  Picket,  9i9. 
Bohroeder  y.  C,  B*  I.  ft  P.  B.  Co.,  41, 844; 

47, 876.    Co^employe.    Smith  9.  B.,  C.  B* 

<j|  N.  B.  Co*,  74* 
Scott  y*  Ward,  4  G.  Greene,  113.    Medianlo*a 

Men.     Gsnnan  Bank  9.   Schtoth,  88^ 

838. 
Beaton  ft  Spann  y.  Hinneman,  60,  896*  Prao- 

tice.   SmUh  9.  B,,  C,  B.  A  N,  B.  Co., 

76.  ' 

Sexton  ft  Abbott  y.  Graham,  68, 181.    Ware- 
house receipts*    Lowe  Bros,  <ft   Co.  9, 

Young,  870. 
Siawhan  y.  Loffer,  34,  317.    Jurisdiction. 

Bunce9,Bunee,9^  Notksa.  Stanl4y9. 

Noble,  660. 
Shrift  y.  Bedman,  18,  36*    Interest.    Bich- 

ards  9,  Burden,  720. 
SmiQi  y.  McLean,  94, 888.  Chattel  mortgage. 

Eggert  S  Thoren  9.  White,  466. 
Smith,  Tbogood  ft  Co.  y.  Clark,  0,  876.    Or- 
der of  argument.    Van  Mom  v.  Smith, 

147. 
Smith  y.  Wolf,  68,  666*   Appeal.   Starr  9, 

Case,  484. 
Springer  y.  Bartle,  46,  688.    Quit-claim  deed* 

Kaiser  9,  Waggoner,  41* 
S*  C.  ft  I.  F.  Town  Lot  co.y.  Wilson,  60. 433. 

Adyerae  poasesaion.    Baymond  9,  moP' 

H«o»,876. 
Btadlar  Bro.  ft  Co.  y.  Alton,  44, 106.    Judg- 
ment lien.    Howland  9.  Knox,  40. 
Staiford  y.  Fettara,  66,  484.    Equity.    Bsed 

9,  Boot,  861. 
Btamiugy«Laning,6&663.   FMudulant  000- 

yeyance,  Lyon  9,  Haddock,  684. 
Btarr  y.  City  of  BurUngton,  46,  87.    Practice 

in  Supreme  Court.    O^Brtsn  9.  Harrison, 

60U 
Starry  y*  D.  ft  S.  W.  B.  Co.,  51,  419.     Negli- 

genoe,    Miine  9,  Waller,  188. 
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Bute  T.  Baldy,  17.  S9.    IndictOMnt    StaUv, 

Mclntire,  265.  270. 
State  V.  Calf  niUne,  s,       .    i  rioe  In  J«opud7. 

State  V.  Tat  man, 
mate  V.  CooiOer,  10,  t         .    Uotmoot.   Stats 

V,  Kaufman,  274. 
State  V.  Ciure,  T,  479.    Iiidictmaot.    StoU  «u 

Kaufman,  374. 
State  V.  Davis,  41,  311.     Iuc1iotin«at    Stat€ 

V,  Mclntir^,  a«5,  369, 
State  T.  aroom,  lU,  lk)8.    Pradttoe  in  BupraiiM 

Court.    i>fate  v.  I/^nrfj,  aW. 
State  V.  Ooldea.  49,  4d.    IiuUdnMnt    StoU 

State  T.  Haydon,  4%  11.    Biii«l«7.    BttlU  9. 

Skafftr,  21*1. 
State  V.  Heaseakamp,   17,   J5,    IncUotnianL 

cS7aV<'  ?\  Mr/nfir^,  265,  270. 
State  V.   MrlNn-inark,  &e,  5BS.     IncUctOMnt. 

SCata  ▼.  McConnmck,  S6«  685.     Indiotment. 

i9<a/tf  0.  litnryf  883. 
State  V.  Meroer,  83. 406.  Intoxioating  llqaon. 

Town  ^  Cantril  v,  Sainer,  37. 
State  ▼.    Mkldlelon,  11,  346.     IndirtMint 

Stats  9.  Kaufman^  374. 
State  V.  Klchola,  86, 110.   Indictmeat.   State 

Htnry,  393. 
State  y.Uedman,  17, 839.    Twloe  in  jMpardy. 

State  it.  Tatman,  478. 
State  V.  Bidley  A  Jolmaon,  48, 870.  Burglary. 

State  V.  Shaffer,  393. 
Stete  y.  Shaw,  86,  576.    IndlotUMnt.    8taU 

«.  Melntire,  366,  370. 
State  y.  Shroeder,  61,  197.     Oonatitiitlonal 

law.     Town>  of  Toledo  v.  Bden$t  364. 
State  y.  Wteatraud,  87, 110.   Laroeoy.   State 

V.  LUlard.  480. 
State  y.  White,  46,  826.    AManlt  with  tntent 

to  oommlt  maoaUoghter.  State  v-  Conner, 

867. 
Stewart  y.  Wright,  63,  335.    ICeohaiiio'a  lien. 

Oiichriet  V,  Andereon  et  at.,  376. 
Strong  y.  Lawrrooe.  68,  65.    Fradaleni  oon- 

yeyanoe.    Lyon  v.  Haddock,  084. 
Sweetland  y.  ILL  h  Mlaa.  Telegraph  Co.,  37, 

433.    Eyidenoe.    Budeon  v,  O.A  I/.  W. 

J?>,  686. 
Swope  y.  Prior,  68,  413.    Redemption  from 

tax  aale.    Cumminge  v.  Wilson,  16. 
Syaa  y.  Peck,  68, 366.  Partittou  fence.  Hewit 

«.  Jewell,  88. 
SyUaman  y.  King,  88,  307.    JndSdal  sale. 

O'Brien  v,  HarrUon,  689. 
Taft  y.  Tiede,  66,  370.    Meaanre  of  damagea. 

Alexander  v.  Bishop,  618. 
Ttdlmam  y.  Batler  Oo ,  13,  634.    TazatioD. 

Cook  V.  City  of  Burlington,  368. 
Tatiock  k  Wilaon  y.  Looisa  Ck>.,  46, 188.  Con- 

tracL   Jordan  dk  McCallum  v.  Oeceola 
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•M. 
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ser  A  Porter  v.  Maynard,  18. 
Tennis  y.  Andertion.  66, 626.  Jnatice  of  peace. 
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agee.  Snsll «.  Iowa  Homestead  Co„  704. 
Thrall  y.  Rnapp,  17,  468.    Atsaolt  and  bat- 
tery.   Oronan  v.  Kukkuck,  19. 
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Town  of  Bloomfleld  y.  Trimble,  64,  891. 

Cittoa  and  Towna.    Incorporeded  TVira 

<tf  Nevada  v.  ffutehims,  806. 
Town  or  Oeatervflle  y.  BCller,  61,  713.    Oon- 

stitatkmallsw.  Towmqfrotedo9,Bdens, 

864. 
Town  of  Kew  Hampton  y.  Oonroy,  60,  496. 

Citiea  and  towns.  Incorporated  Town  qf 

Nevada  v>  Huiehins,  Kt;  TownefCan~ 

tHl  9.  Sainer,  87 
Townahip  of  Weai  Bend  y.  If anoh,  63,  133^ 
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ation.   Cook  V.  City  qf  Burlington,  363. 
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signment for  benefit  of  creditors.     Fan 

Horn  9.  Bvkith,  147. 
Yiele   y.  Oermania   Inanrance   Co.,  36,  44. 

Order  of  argument.     Van  Horn  v.  SmitJL 

147. 
Walters  y.  Steamboat  MoUie  Doaier,  M,  193. 

Jurisdiction.     Walker  o.  Kynett,  83, 634; 

Cerro  Oordo  county  v.  Wright  County, 

Watrous  k  SnoulTcff  y.  Blair,  83,  63.    Oon- 

traoL    District   Township  of  PlsasatU 

VaUey  v.  Calvin,  190. 
Watoon  y.  Pheipe,  40^  483.    Quit  datm  deed. 

Kaieerv.  Waggoner,  il. 
Wataoo  y.  Blakamire,  46, 381.    Husband  and 

wife.    Jones  v.  Brandt,  888. 
Welch   y.  Jugeubeimer,  86,   11.     Eyldenoe. 

VeAnnuUy  v.  Seiek,  690. 
Welton   y.  Tizsard,  16,  406.    Judicial  sale. 

Jonee  «.  Brandt,  343. 
White  y.  Polk  Oonnty,  17,  418.    Aid  to  dis- 
trict attorney.    Seaton  v.  Polk  County, 

6-18. 
Whittaker   y.  Johnson,  13,  606.     Former 

adjudication.     OiHfdenow  e.  Utehfield, 

383. 
WUkie  k  TuUer  y.  Jonee.  Morris,  97.    Juris- 
diction.   Smith  e.  Orijlln,  410. 
Wing  y.  OUck.  66,  478.     Promissory  note. 

American  Insuranes    Co,  v,  Stratton, 

691. 
Winne  ▼.  Kelky,  84, 889.    MsMure  of  Dam- 
ages.   Alexander  v.  Bishop,  68L 
Whiter  y.  Hudson,  64,  836.    Mechanic**  Uen. 

Gilchrist  t  Andereon  st  al.,  376. 
Woodbury  t.  McOuire,  43 ,  843.    Juriadictloii. 

Bunos  V.  Buncs,  686. 
Woodward  t.  Layerty,  14,   88L    Order  of 

aigument.    Van  Horn  v.  Smith,  147. 
Wright    y.  Ditxler,   64,  630.     Homsitoad. 

MayfUld  «.  Maasden,  618. 
Wright  y.  Germain,  31,  686.    DisafBnoanoe 

by  minor.    Oreen  v.  Wilding,  081. 
Tsnt  y.  Hanrey,  65,  431.    Appeal.    MiUiken 

V,    Dougherty,  396.    Ohattel  mortgage. 
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CHATTEL  MORTGAGE. 
See  Mortgages, 

RSCEIYEB,  1. 
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CrriBS  AND  TOWNS. 

1.  TowK  ordiitangb:  intoxicatino  liouobs:  excess  of  cobporatb 

POW9B.  Towns  have  power  to  prohibit  the  sale  of  such  intozicating 
liquors  onlv  as  are  not  prohibited  by  statute,  and  an  ordinance  which 
prohibits  the  sale  of  alt  kinds  of  intoxicating  liquors,  including  wine 
and  beer  and  brandy  peaches,  is  invalid,  so  far  as  the  prohibition  extends 
to  liquors  other  than  vinont  and  nudt.    Town  of  Cantril  v,  Sainer,  26. 

2.  ' :  DISCREPANCY  BETWEEN  TITLE  AND  SUBJECT.    Where  an  ordi- 

nance is  entitled,  *'  Regulating  the  use  and  sale  of  intoxicating  liquors  J' 
but  the  substance  of  the  ordinance,  as  found  in  the  body  of  it,  is  entirely 
prohihitoTif.  with  no  pretense  of  regulation^  it  is  invahd  for  want  of  com- 
pliance with  the  law  requiring  the  sulyect  of  an  ordinance  to  be  clearly 
expressed  in  its  title.    Id. 

3.  Depectivb  sidewalks:   instruction.     Where  plaintiff  sought  to 

recover  damt^es  for  iiojuhes  sustained  by  her  from  stepping  into  a  hole 
in  a  broken  sidewalk,  at  a  place  which  was  free  from  snow  and  ice,  and 
the  evidence  showed  that  the  injury  resulted  wholly  from  a  fall  caused 
by  plaintiff's  stepping  into  a  hole,  it  was  error  to  instruct  the  jury  that 
the  defendant  was  liaole  for  injuries  resulting  from  plaintiff's  stepping 
on  the  ice  on  the  sidewalk.  8uch  instruction  was  clearly  misleading 
and  prejudicial,  as  directing  the  juiy  to  consider  matters  not  found  in 
the  petition  or  evidence.    Creasy  v.  Town  qf  Fostville^  62. 

4.  Contributory  negligence.    Ordinary  care  is  to  be  used  at  all  times 

and  in  all  places  in  usbg  sidewalks,  and  if,  by  the  exercise  of  suq)i  care, 
the  hole  in  (question  could  have  been  discovered  by  plaintiff,  she  cannot 
recover,  for  injuries  resulting  to  her  ixom  stepping  into  it.    Id, 

5.  Obstructions  in  streets:  liability  for.    A  town  is  not  liable  for 

an  obstruction  in  a  street  unless  it  be  shown  that,  through  its  officers, 
it  had  notice  of  the  obstruction,  or  the  obstruction  had  existed  so  long 
as  to  raise  a  presumption  tlmt  knowledge  thereof  was  possessed  by  the 
town  officers;  but  the  fact  that  a  sleigh  nad  stood  ten  or  fifteen  minutes 
in  a  street  will  not  raise  a  presumption  of  such  knowledge.  Sikes  v. 
Town  of  Manchester,  65. 

6. :  WHAT  constitutes  an  obstruction,    a  sleigh  standing  ten 

or  fifteen  minutes  in  a  viiUu^  street  for  the  purpose  of  unloading 
goods,  ought  not  to  be  regarc^  as  an  obstruction;  and  it  is  not  dear 
Biat,  under  any  circumstances,  a  villa^  street  would  in  law  be  regarded 
as  obstructed  oy  the  fact  that  one-third  or  one  half  of  it  was  occupied 
during  the  greater  portion  of  the  day  by  the  vehicles  of  farmers,  vtrhile 
their  teams  were  feeding  at  an  adjacent  stable.    Id. 

7.  TowTf  ordinance:  two  mile  limit.    In  February,  1878,  and  before 

chapter  119.  acts  of  1878,  became  a  law,  the  town  passed  an  ordinance 
providmg*'that  no  pe^n  shall  sell  within  the  limite  of  said  town,  or  of 
any  territory  orer  which  the  town  may  hare  jurisdiction  for  that  purpose, 
any  beer  or  wine,  or  any  malt  or  vinions  liquors  *  *  *  »  » 
without  first  procuring  from  the  mayor  a  license,  ete.,**  and  defendant 
sold  beer  in  September,  1878,  outside  of,  but  within  one  mile  of  the 
corporate  limits  of,  the  town:  held  that  the  ordinance  api>lied  to  the 
two  mile  limit  over  which  the  town  subsequently  obtained  jurisdiction 
by  said  statute,  and  that  ddendant  was  properly  found  guilty  there- 
under.   Town  of  Toledo  v.  Edens,  352. 

8.  Constitutional  law:  statute  construed.    Chapter  119,  acte  of 

1878,  extending  the  jurisdiction  of  cities  and  towns,  for  the  nnrpose  of 
regulating,  pr^biting  and  licensing  the  sale  of  ale,  wine  ana  beer,  two 
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mfles  beyond  the  limits  of  such  corporations,  held  constitutioDal  and 
Yalid.  Following  StaU  v.  Schroder,  61  Iowa,  197,  and  Town  of  Center- 
ville  V.  Miller,  Id.,  712.    Id. 

9.  Cbimikal  law:  fine  not  e^ccessitb.    The  ordinance  bein?  yalicL  and 

providing  a  fine  for  its  violation  of  not  less  than  $50,  a  fine  of  $50 
imposed  for  its  violation  cannot  be  considered  excessive.    Id. 

10.  Eppbct  of  platting:  rbsertation  for  mill-race:  liability  fob 
BRiDOiNa.  The  acknowledgment  or  recording  of  a  town  or  city  plat 
is  eqoivalent  to  a  deed  in  fee  simple  of  such  portion  of  the  platted 
premises  as  are  set  apart  for  streets;  and  by  the  reservation,  in  such  act, 
of  the  rie[ht  to  construct  and  use  a  mill-race  across  one  of  the  streets 
included  m  the  plat,  the  owners  of  the  land  platted  simply  retain  an 
easement  in  such  street;  and  when  such  race  is  constructed,  they  are 
bound  to  construct  and  keep  in  repair  a  bridge  across  the  same  where  it 
cuts  the  street;  and^  when  they  neglect  and  refuse  so  to  do,  and  the 
city  repairs  the  bridge  at  its  own  expense,  it  may  recover  the  same 
of  the  owners  of  the  race.    Citi/  of  Waterloo  v.  Union  Mill  Co.,  437. 

1 1 .  Power  oyer  nuisances.  Cities  and  incorporated  towns  have  no  author- 
ity to  provide  by  ordinance  for  the  punishment  by  fine  of  persons  guilty  of 
ODstructing  the  streets  by  buildings  or  otherwise.  Such  obstructions  are 
declared  by  section  4089  of  the  Code  to  be  nuisances,  and  section  456 
confers  upon  cities  and  towns  the  power  only  to  abate  nuisances.  The 
power  thus  expresslv  granted  cannot  be  extended.  Incorporated  Town 
of  Nevada  v.  uutchina,  506. 

12.  Liability  of  city  to  repair  sidewalk:  contributobt  rboli- 
GENCE.    Munger  v.  City  of  Marshalltoum,  763. 

See  Municipal  Corpobations,  1-6. 

Practice,  3. 

CLERK  OF  COURT. 
1.  Negligbncb  of:  action  dismissed  fob.    See  Pracdoe,  16. 
CONDONATION. 
See  DiYOBCE,  5. 

CONSIDERATION. 

1.  Failure  OF.    See  Contract*  4. 

2.  Illegal.    See  Contract,  12, 14. 

See  Contract  15. 

Promissory  hotb»  14. 

CONSTABLE. 
See  Exbgution»  2. 

CONSTITUTIONAL  LAW. 

1.  Reasonable  doubt:  statute  held  ooNSTrruTiosAih  In  detocmin- 
ing  the  constitutionality  of  a  statute,  even,  a  reasonable  doubt  must 
be  solved  in  favor  of  the  legislative  action,  and  the  act  sustained;  and 
section  2  of  chapter  8  of  the  laws  of  1874,  whidi  provides  a  snmmaiy 
process  for  determining  and  locating  the  tiue  boimdaiy  line  between 
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land  owners,  without  any  isane  made  in  court,  or  trial  by  jury,  held 
not  in  conflict  with  section  9,  article  1  of  the  constitution,  which  pro- 
Tides  that  the  right  of  trial  by  jury  shall  remain  inviolate,  and  that 
no  person  shall  be  deprived  of  life,  liberty  or  {ooporty,  without  due  pro- 
cess of  law.    Gates  v.  Brooks,  510. 

See  Railroads,  5. 

Absbssment,  8. 

executioh,  2. 

Taxation.  1. 

FSNCES,  6. 

CiTiBS  AND  Towns,  8. 

PbACTICB  in  SUPBBICE  CoURT,  80. 

CONTEMPT. 

1.  POWIBR  TO  PUNISH  FOR:  INSANE  HOSPITAL   VISITrNO  BOARD.     As  nO 

power  is  conferred  upon  the  visiting  committee  of  an  insane  hospital, 
either  by  special  or  general  provision  of  the  Code,  to  punish  for  a  con- 
tempt, such  committee  cannot  exercise  such  power,  and  the  plaintiff 
who  was  restrained  of  his  liberty  upon  the  order  of  such  committee,  for 
refusing  to  testify  before  it,  was  properly  discharged  on  writ  of  habeas 
corpus.    Brown  v.  Davidson,  46L 

CONTRACT. 

1.  Written  LEASE  VARIED  BTSUBSsquBNT  parol:  eyidenoe:  tender. 

Where  in  an  action  for  rent  upon  a  written  lease,  providing  for  the  pay- 
ment of  $20  per  month,  the  defendant  sets  up  a  subsequent  parol  con- 
tract providing  for  the  payment  of  only  $16^  per  month,  the  burden  is 
upon  nim  to  establish  the  subsequent  parol  contract  and  the  considera- 
bon  on  which  it  is  based;  and  this  is  not  done  hj  proof  of  the  fact  that 
plaintiff  accepted  $16^  per  month  for  a  part  of  the  time;  nor  is  plain- 
tiff's action  barred  bv  the  tender  of  $16  J^  per  month  for  that  portion  of 
the  term  for  which  the  suit  is  brought     Ir  heeler  v.  Baker,  86. 

2.  Written  offer  and  obaij  accept ance:  statute  of  limitations. 
Where  a  proposition  is  in  writing,  and  the  acceptance  of  it  is  oral,  the 
contract  is  an  oral  contract,  and  an  action  thereon  is  barred  after  the 
lapse  of  nearlv  nine  years.  8o  field  in  tbis  case,  where  defendant  made 
a  proposition  oy  lett^  to  the  plaintiff,  and  the  i^ttintiff  wrote  to  a  third 
psurty  to  accept  it,  if  he  could  not  get  better  terms,  and  the  acceptuice 
by  such  third  party  was  oral.    Hutbert  v.  Atherton,  91. 

3.  Of  chairman  of  street  oommittbb:    citt  hot  bound  by.    See 

Municipal  Corporations,  3. 

4.  Sale  of  land:  partial  failure  of  consideration.    Where  plain- 

tiff sold  land  to  the  defendant,  and  for  $100  of  the  consideration  airreed 
to  procure  the  establishment  of  a  hi{(hway  along  one  side  of  the  land, 
which  he  failed  to  do,  held,  in  an  action  to  recover  a  balance  of  the  pur- 
chase-money of  the  defendant,  that  he  could  not  recover  the  $100* 
Dieken  v,  Mwfon,  157. 

5.  Rescission:  evidence  excluded.    A  party  cannot  rescind  a  contract 

without  surrendering,  or  offering  to  surrender,  all  that  he  has  received 
under  such  contract;  and  it  was  held  not  error  in  this  case  for  the  court 
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to  exclude  evidence  offered  by  the  defendant  that  he  had  surrendered 
the  stock,  when  there  was  no  pretense  that  he  had  surrendered,  or 
offered  to  surrender,  the  due  bill.    VanVeehten  r.  Smith,  173. 

6.  Rescission  of:  bquitt.    Equity  will  not  decree  the  resdesioii  of  a  coa- 

tract  at  the  suit  of  one  party  thereto  on  the  ground  that  the  other  has 
fedled  to  fulfill  his  part  of  the  engagement,  if  the  defaulting  party  cannot 
be  placed  in  atatH  quo,  and  injury  would  result  to  him  from  the  re- 
scission. In  such  cases,  the  parties  must  resort  to  the  courts  of  law,  and 
seek  the  damages  to  which  they  are  entitled  by  reason  of  the  breaches 
of  the  contract    Stringer  v.  K.,  Mt,  P.  <it  N.  B.  Co.,  277. 

7.  SuBSCRipnOK  TO  STOCK.    Garnishee  in  writing,  signed  in  his  own  name, 

agreed  to  take  certain  shares  of  the  capital  stock  of  a  corporation  *'to  be 
paid  by  Peck.*'  Held  that  the  garnisnee  was  personally  liable  therefor 
to  the  corporation,  and  to  the  creditors  of  the  corporation  on  process  of 
garnishment.  Longford  dt  Orton  v.  Ottumwa  Water  Power  Co^  Oar- 
nisheet  2S3. 

8.  For  act  of  ahother.    When  one  in  writing  contracts  In  his  own  name 

for  the  act  of  another,  he  becomes  thereby  personally  bound,  unless  it 
appears  from  the  contract  itself  that  he  did  not  intend  to  bind  himself 
personally.    Id, 

9.  Hale:  bxscission  for  fradd:  rboovbrt  of  goods.    In  an  action  to 

avoid  a  contract  for  the  sale  of  goods  and  to  recover  the  posset^ion  of 
the  goods,  it  is  not  enough  to  allege  that  the  defendant,  when  he  pur- 
chased the  goods,  knew  that  he  was  hopelessly  insolvent  and  unable  to 
pay  for  the  ^poods  for  which  he  was  abready  indebted,  and  that  plaintiff 
wa3  wholly  ignorant  of  his  insolvency;,  it  is  necessary  in  such  a  case  to 
alle^  that  the  purchase  was  made  with  the  intent  to  take  ackantage  of 
the  insolvency  and  not  to  pay  for  the  goods:— Following  Oswego  Starch 
Factory  v.  Lendrum,  57  Iowa,  573.    aoughtdling  tt  Co.  v.  Hills,  287. 

10.  Mistake:  eouitabiiE  relief.  If,  after  making  an  agreement,  in  the 
process  of  reducing  such  agreement  to  a  written  form,  the  writing,  by 
means  of  a  mistake  of  the  law,  or  rather  a  mistake  as  to  the  legal  effect 
of  the  language  used,  fails  to  e^qovss  the  contract  which  the  parties 
actually  entered  into,  equity  will  interfere  to  reform  it  or  prevent  its  en- 
forcement, to  the  same  extent  as  if  the  ftulure  of  the  writing  to  express 
the  real  contract  was  caused  by  a  mistake  of  fact,  foUowing  Nowlin  r. 
Pgne,  47  Iowa,  293;  and  Stafford  v.  Fettfrs,  55  Iowa,  484;  and  distin- 
guishing Moorman  r;  Collier,  32  Iowa,  138;  Glenn  v.  Statler,  42  Iowa, 
107,  and  Gerald  v.  EUey,  45  Iowa,  322.    Betd  v.  Boot,  359. 

11.  ; :  rule  applied.    In  this  case  plaintiff  leased  certain 

buHdings  to  ddendant  with  the  mutual  understanding  that,  in  case  the 
buildings  were  de^stroyed,  defendant  should  be  released  from  further 
liability  for  rent,  and  they  were  advised  that  the  lan^^iage  used  in  the 
written  lease  properly  expressed  their  agreement,  which,  as  a  matter  of 
law,  it  did  no£  *£he  buildings  were  destrtq^ed  by  a  tomado,  and  plaint^ 
iff's  assignee  sued  for  the  rent  accruing  after  such  destruction:  Held 
that  the  written  lease  did  not  express  tee  contract  of  the  parties  and 
that  plaintiff  could  not  recover.    Id, 

12.  Illegal  consideration:  gambling  on  board  of  trade.  The  court 
instructed  the  jury  in  substance  that  the  plaintiffs  could  not  establish 
title  to  tiie  com  in  suit  throu^  the  receipts  in  question,  if  they  were 
issued  to  pay  losses  which  the  maker  of  the  receipts  might  suffer  in  the* 
purchase  and  sale  of  commodities,  wherem  it  was  not  the  purpose,  in- 
tention or  expectation  of  either  of  the  parties  that  such  purchases  or 
sales,  should  be  actually  consummated  by  delivery  or  receipt  of  the  thing 
purchased  or  sold,  but,  on  the  contrary,  it  was  the  purpose  of  all  the 
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parties  that  the  same  should  be  settled  bv  the  payment  of  the  difference 
between  the  purchase  or  selling  pnce  ana  the  market  price  at  the  time 
of  settlement,  and  that  the  receipts,  if  so  issued,  were  void;  held^  cor- 
rect, and  m  accord  with  Pixley  v.  Boyntony  79  111.,  351.  Lowe  Bros,  d: 
Co,  V,  Yottng,  364. 

13.  Neguget?t  signer  bound.  It  is  well  settled  that  where  a  party  hav- 
ing capacity  to  read  an  instrument  signs  it  without  reading  it,  and  with- 
out requesting  it  to  be  read  to  him,  he  is  bound  thereby,  it  no  device  is 
used  to  put  him  off  his  guard.    GulliUr  r.  C,  E,  I.  a  P.  R.  Co,,  416. 

14.  Illegal  coNBTDEBATioN:  gambling  "on  *ohangb.**  To  invalidate  a 
contract  on  the  ground  of  the  illegality  of  the  transaction,  it  must  be 
shown  by  a  preponderance  of  the  evidence  that  hath  parties  i^articipated 
in  the  intention  which,  if  executed,  renders  the  transaction  illegal; 
therefore,  held  in  this  case  (being  a  suit  on  a  note  given  for  losses  in- 
curred in  trading  in  grain  *'  options*'),  that  although  the  dtfendant  in- 
tended simply  to  gamble  on  the  fluctuations  of  the  markets,  yet,  since 
the  evidence  shows  affirmatively  that  the  transaction  on  the  part  of 
plauit\f8  was  a  bona  fidie  sale  of  grain  to  be  actually  delivered  at  a  fu- 
ture time,  they  are  entitled  to  recover.  Murray^  Nelson  db  Co,  v, 
Ocheltree,  435. 

15.  Modification  of:  partial  performance:  consideration.  Where 
the  parties  entered  into  a  written  contract^  and  afterwards  ondlv  agreed 
to  a  modification  thereof,  and  the  plaintiff  performdd  his  port  of  the 
modified  contract  and  the  defendant  acceptea  of  such  performance,  the 
defendant  cannot  be  heard  to  say  that  there  was  no  consideration  for 
the  modification.    Maxwell  o.  Graves^  613. 

See  Judicial  Sale,  1. 

Promissory  Note,  5. 

Board  of  Supbrtisobs,  1, 8. 

Husband  and  Wifb,  2. 

Pabtnbbship,  3. 

Infant,  2,  3. 

Insanity,  1. 

CONVEYANCB. 

1.  Right  OF  WAY  deed:  conditions  subsequent.    A  conveyance  of  right 

of  way  to  a  railroad  company  will  not  be  set  aside  in  equity,  merely  be- 
canse  the  grantee  has  failed  to  perform  conditions  subsequent  oontajned 
in  the  deed.    Sirinytr  v,  K.,  ML  P.  <it  N,  R,  Co.,  277. 

2.  Quitclaim  deed:  bights  of  grantbb.    A  grantee  who  takes  zeal  es- 

tate by  a  quitclaim  deed  only  cannot  be  re^[ard^  as  a  good  fsath  puidiaaer, 
and  is  not  entitled  to  protection  as  agtSnst  prior  equities  of  which  he 
had  no  notice,  but  one  who  takes  mm  socai  gruiiee  bv  a  warrantee 
deed,  in  good  faith  and  without  notice  of  such  equities  will  be  protected. 
Raymond  v.  Morrison,  371. 

See  Eqmrr,  1. 
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COSTS. 

1.  Appeal  to  supreme  coubt:  amoxtnt  and  PBionrrT  of  lien.  In  this 
case,  where  appellant  saoceeded  in  this  court  in  having  the  amount  of 
his  lien  increased,  bat  failed  in  having  it  advanced  over  the  lien  of  a 
prior  mort(?age,  it  was  a^jndged  that  appeUant  shonld  recover  the  costs 
of  the  app^,  but  that  these  costs  should  not  be  taken  out  of  the  pro- 
ceeds of  the  property  before  the  prior  lien-holders  have  been  folly  paid. 
German  Bank  «.  ScM4>th,  316. 

See  PRAfrriCE  m  Supreme  Coubt,  1, 1, 81. 

Pabtnershif,  10. 

Agenct,  4. 

COUNTY. 
See  Pauper,  1, 2»  4. 

Board  of  Supebtisobs,  1, 2. 
Tax  Sale.  9. 
District  Attobney,  2. 

CRIMINAL  LAW. 

1.  Indictment:  manner  of  presentment:  presumption  of  reou- 

LARiTT.  When  the  objection  is  raised  to  an  indictment  that  it  was  not 
presented  in  the  manner  prescribed  by  the  Code,  it  wiU  be  presnmed,  in 
the  absence  of  a  showing  in  the  record  to  the  conbury,  that  the  require- 
ments of  the  statute  were  complied  with.    State  v,  McInHre,  267. 

2.  — :  OMISSION  OF  TITLE  NOT  FATAL:  STATUTE  CONSTRUED.    An  in- 

dictment will  not  be  set  aside  because  it  does  not  contain  the  title  of  the 
cause  and  the  names  of  the  parties,  as  prescribed  by  Code,  §  4297.    Id, 

3. :  larceny:  allegation  of  ownership:  statute  construed. 

Under  section  4d05,  par.  6,  of  the  Code,  in  an  indictment  for  larceny,  it 
is  a  sufficient  designation  of  the  person  injured  to  allege  that  the  owner 
of  the  stolen  property  is  to  the  jurors  unknown;  and  the  allegation  that 
the  goods  were  taken  from  the  possession  of  the  railroad  company  is  suf- 
ficient, as  showing  special  property  in  the  company,  to  designate  the 
person  ii\jured  by  the  crime.    Id. 

4. :  OMISSION  OF  title:  statute  construed.  It  is  not  a  valid  object 

tion  to  an  indictment  that  on  the  face  of  it  there  is  no  title  to  the  action 
and  that  the  names  of  the  parties  are  not  set  forth  in  such  title  as  pre- 
scribed by  the  form  given  in  section  4297  of  the  Code.  SUj^e  p.  Mclnlirf:, 
264. 

5. :  BiniGLARY:  allegation  of  ownership:  statute  construed. 

Under  Code,  section  4203,  and  subdivision  six,  section  4305,  in  an  in- 
dictment for  burglary,  it  is  a  sufficient  designation  of  the  person  injured 
to  allege  that  the  owner  of  the  property  is  to  the  jurors  unknown,  and 
the  charge  that  the  car  broken  was  in  the  possession,  care,  control  and 
custody  of  the  C,  B.  &  Q.  Railroad  Company,  is  an  averment  that  said 
company  had  a  si)ecial  property  in  the  car,  and  was  sufficient  to  allege 
the  offense  as  against  that  company.    Id. 
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6. :  LABCENT  OF  BANK  CHECK:  AiiLBOATiON  OF  TALUE.  In  an  in- 
dictment for  the  larceny  of  a  bank  check,  it  is  a  sufficient  allegation  of 
its  value  to  say  that  it  was  '*  of  the  value  of  $20.97,'*  that  being  equiva- 
lent to  saying  that*^  the  instrument  'called  for  at  least  that  amount  of 
money.    Code,  §  3914.    State  v.  Pieraon,  271. 

7.  — — :  ' :  DBSOBiPTiON  OF  FBOPHBTT.    In  such  indictment  the 

stolen  property  need  not  be  described  with  aoy  more  particularity  than 
any  other  stolen  property;  and  it  was  sufficient  in  this  case  to  describe 
the  proi^erty  as  a  check  or  order  for  the  payment  of  money,  stating  by 
whom  signed,  where  payable,  date,  owner  and  value.    Id, 

8. :  sxjFFicrBNCYOF:  oaitbling.    An  indictment  charging  that  the 

defendant  *'did  keep  a  house,  shop  and  place  under  his  care  and  con- 
trol, in  which  said  house,  shop  ana  place,  ne  did  permit  and  suffer  divers 
X>er8ons,  to  the  jurors  unknown,  to  play  at  cards^  dice,  dominos,  and 
other  games  for  money,  cigars,  oeer,  and  other  thmgs,  contrair  to  the 
form  of  the  statute,  etc..  held  sufficient  under  section  4026  of  the  Code: 
toUow'mg  State  V,  Cure,  7  Iowa,  479;  State  v.  Coaster,  10  Iowa,  452;  ana 
State  V  Middleton,  11  Iowa,  246.    State  v.  Kauffman,  273. 

9. 7-:  ON  HIVUTE8  OF  TESTiMOiTY.     It  IS  no  objection  to  a  second 

indictment  found  by  the  same  grand  jury  that  it  was  found  on  the  min- 
utes of  the  evidence  attached  to  the  first  indictment.  There  was  no 
necessity  for  the  grand  juzy  to  see  and  hear  the  witnesses  again.  State 
V.  Clapper,  279. 

10. :  BAILEE  AS  OWNEB.   In  an  indictment  for  taking  goods  f5pom  the 

custody  of  a  sheriff,  the  sheriff' was  alleged  to  be  the  owner  of  the  goods: 
held  not  bad  on  demurrer,  as  the  sheriff  was  a  bailee  in  possession.    Id* 

11.  Indictment  fob  bxtbglabt:  duplicity.  An  indidanent  for  burfflaiy 
with  intent  to  steal  is  not  bad  for  duplicii^  because  it  contains  allega- 
tions of  facts  constituting  larceny.  The  charge  of  stealing  mav  be  re- 
garded as  a  mere  pleading  of  evidence  or  surplusage  which  might  prop- 
erly have  been  introduced  to  support  the  charge  of  an  intent  to  steal: — 
Following  State  v.  Hay  den,  45  Iowa,  11;  and  distinguishing  State  r. 
-Btd%,  ^  Iowa,  870.   ' StaU  v.  Shaffer,  2!^. 

12.  Bubolabt:  evidence:  possession  of  goods.  The  presumption  of 
guilt  which  arises,  in  a  case  of  larceny,  from  the  possession  of  eoods  re- 
cently stolen,  does  not  apply  with  equal  force  to  the  crime  of  oui^glary 
with  intent  to  steal.  Such  possession  is  evidence  tending  to  show  that 
the  defendant  committed  the  burglary,  but  is  not  of  itself  sufficient,  even 
if  unexplained,  to  warrant  a  conviction.    Id. 

18.  Assault  with  intent  to  comnT  hanslaxjohteb.  The  defendant 
beinff  on  trial  on  an  indictment  for  an  assault  with  intent  to  commit  muT' 
der,  held  that  it  was  not  eiror  for  the  court  to  instruct  the  junr  that  upon 
certain  conclusions  as  to  the  evidence  they  would  be  justified  in  finding 
the  defendant  guilty  of  an  assault  with  intent  to  commit  manalaugihter 
— ^the  lesser  crime  being  necessarily  included  in  the  greater:— Following 
State  V.  White,  45  Iowa,  825.    State  v.  Connor,  857. 

14.  Indictment:  duplicity  cubed.  Defendant  was  charged  in  the  same 
indictment  with  two  distinct  offenses,  but  before  any  evidence  was  in- 
troduced, the  district  attorney  dismissed  as  to  the  count  charging  one 
of  the  offenses,  and  the  defendant  pleaded  guilty  as  to  the  other;  held, 
that  the  daplicity  was  cured  and  that  the  defendant  was  properly  con- 
victed.   State  V.  Buck,  dS2, 

15.  Pbacticb  in  the  sufbbmb  coubt:  bbduction  of  sentence.  This 
court  will  not  interfere  with  the  discretion  of  the  District  Court  in  im- 
posing a  sentence  when  all  the  evidence  which  was  before  that  court  is 
not  before  this.    Id, 
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16.  Withdrawing  plea  of  Gun*TT  after  sentencb.  After  aentence, 
the  .defendant  moyed  for  lea^e  to  withdraw  the  plea  of  guilty  and  for  a 
new  trial,  on  the  ground  that  he  was  surprised  by  ihe  magnitude  of  the 
sentence;  held  that,  under  the  circumstances  of  this  case  (see  opinion), 
the  court  properly  overruled  the  motion.    Id. 

17.  MiBCONDUCT  OF  8TATB*8  ATTORNET.  It  is  provided  by  section  8636  of 
the  Code  that  the  attorney  for  the  State  shall  not  refer  to  the  fact  that 
the  defendant  did  not  testify  on  his  own  behalf.  In  this  case  there 
was  a  contention  as  to  the  exact'language  used  bv  the  attome:ir»  and  as 
the  District  Oonrt  may  be  presumed  to  have  heard  what  was  said,  it  wiU 
also  be  presumed  that  that  court  was  justified  in  overruHng  defendant's 
motion  for  a  new  trial  based  on  the  alleged  misconduct  of  the  attorney  in 
that  regard.    SUite  v.  Black,  390. 

18.  Tnpiotmeht:  duflicitt:  fobgtno  akd  uttering  forged  fafeb* 

Forging  and  uttering  forged  paper  are  two  distinct  offenses,  and  cannot 
be  charged  in  the  same  bidicfment:— Following  State  r.  McCormichj  66 
Iowa,  585.    State  v.  Henry,  890. 

19. : :  error  waived.   The  objection  that  an  indictment  was 

bad  for  duplicity  cannot  be  first  raised  in  this  court.    Id. 

20. :  :  sentence  modified.  In  view  of  the  fact  that  appel- 
lant's counsel  may  have  waived  rights  by  relying  on  State  p.  Nichols, 
88  Iowa,  110,  which  has  been  recently  overruled  in  State  v.  MeCormack, 
56  Iowa,  585,  tiie  sentence  of  defendant  was  modified  and  limited  to  the 
four  years  imposed  upon  the  first  count  of  the  indictment.    Id. 

21.  Misconduct  of  district  attorney.  If  it  were  admitted  to  be  true, 
as  alleged,  that  on  the  trial  for  an  assault  with  intent  to  commit  rape, 
the  district  attorney  pointed  out  the  defendant  to  the  prosecutrix  before 
she  identified  him  as  the  ^person  who  made  the  assault  upon  her,  this 
court  is  not  prepared  to  say  that  such  misconduct  would  be  sufficient 
ground  for  reversing  the  judgment  of  conviction.  It  would  weaken  the 
testimony  of  the  prosecutrix  on  the  point  of  identification,  but  of  that 
the  jury  could  judge.    State  v.  Blunt,  468. 

22.  Alibi:  testimony  to  frovb.  The  court  instructed  the  jniy  as  fol- 
lows :  '*  It  is  reco^ized  in  the  law  that  the  defense  of  alibi  is  one  easily 
manufactured,  and  jurors  are  gcnerallv  and  properly  advised  by  the 
courts  to  scan  the  proofs  of  an  alibi  wiEh  care  and  caution;**  held  cor- 
rect in  law  and  properly  given  in  this  case.    Id, 

23.  Twice  in  jeopabdy:  adjoubnment  of  court  pending  trial. 
While  it  is  a  genoal  rule  that  a  person  is  in  legnl  jeopardy  when  he  is 
put  upon  triu  before  a  court  of  conxpetent  ^'urisdiction,  upon  an  indict- 
ment or  information  which  is  sufficient  in  form  and .  substance  to  sus- 
tain a  conviction,  and  a  jury  has  been  impaneled  and  sworn,  yet  to  this 
general  rule  there  are  many  exceptions;  and  in  this  case,  bemg  a  trial 
for  forgery,  when,  after  all  the  evidence  had  been  introdnoad,  the  presid- 
ing judge  was  called  home  by  telegram  on  account  of  the  illness  of  his 
—'J J  1.^  XL J- J  XI. X  __j  J-  .1. ^  the  jury 

^  telegram 
tonday  bis 
wife  died;  held  that  the  emergency  justified  the  adjournment  of  the 
court;  that  the  defendant  haa  not  been  in  legal  jeopardy,  and  was 
properly  put  on  trial  on  the  same  indictment  at  a  sul^equent  term  of  the 
court.    State  v.  Tatman,  471 

24.  Practice:  comments  oh  defend ant*8  testimony.  Where  the  de- 
fendant offered  himsdf  as  a  witness  and  testified  on  his  own  behalf,  it 
was  not  a  violation  of  section  8636  of  the  Code  for  the  district  attorney. 


Digitized  by 


Google 


INDEX.  789 

in  liis  arfniment  to  the  jury,  to  comment  on  the  fact  that  the  defendant 
hati  testified  to  a  part  only  of  his  defense,  and  had  omitted  to  testify 
upon  other  material  facts  m  the  case  within  his  knowledge,  and  to  urge 
that  such  omission  should  he  considered  by  the  jury.    la, 

25.  Indictment:  labcbnt.  An  indictment  for  larceny  was  as  follows: 
"The  prand  jury  of  the  county  of  Decatur,  in  the  name,  and  by  the 
authority  of  the  State  of  Iowa,  accuse  the  defendant,  D  P.  Lillard,  of 
the  crime  of  larceny,  committed  as  follows:  The  said  defendant,  D.  P. 
Lillard,  on  the  ninth  day  of  September,  1879,  in  the  county  aforesaid, 
one  mare, ' '  etc.— A^  good  as  af^nst  the  olijection  that  it  did  not  charge 
that  any  crime  was  committed  m  the  State  of  Iowa.  SiaU  v.  lAUai^t 
479. 

26.  Larceny:  evidence  constdered.  Uponconsideration  of  the  evidence 
in  this  case,  it  was  held  sufficient  to  support  the  verdict  of  guilty.    Id. 

27.  :  VENUE.    In  an  indictment  for  larceny  the  venue  may  be  laid  in 

any  county  in  which  the  thief  was  possessed  of  the  stolen  goods.    Id. 

28.  Practice:  failure  op  judge  to  fix  amount  of  bail  on  imposing 
SENTENCE.  Where  the  court,  on  rendering  judfipient  of  imprisonment 
for  grand  larceny,  failed  to  fix  the  amount  of  bcul  as  required  by  section 
4511  of  the  C/Ode,  the  defendant  was  entitled  to  have  the  omission  cor- 
rected, but  he  was  not  on  habeas  corpus  entitled  to  be  discharged  from 
custody  on  account  of  such  omission.    Murphy  v.  McMillan^  515. 

29.  Selling  intoxicating  liquors:  information.  In  an  information 
for  selling  intoxicating  liquors  it  is  not  necessary  to  set  forth  the  kind  of 
liquor  sold.    Foretnan  v.  Hunter,  Sheriff  550. 

See  Witnesses,  1. 

Cities  and  Towns,  1. 

CROPS. 
1.  Chattel  mortgage  of.    See  Mortgage,  2. 

DAMAGES. 

1.  Assault  and  battery:  instruction:  measure  of  damages.    In  an 

action  for  an  assault  and  batteiv,  where  the  defendant  aeked  an  instruo- 
tion  to  the  effect  that  the  plaintiff  cannot  recover  for  permanent  ii^'uries, 
unless  they  are  proved  by  the  preponderance  of  the  evidence,  it  was  not 
error  for  the  court  to  ada  to  such  instruction  a  modification  to  the  effect 
that  if  the  jury  found  plaintiff  entitled  to  recover  for  injuries  from  which 
he  had  not  recovered,  mey  should  consider  the  length  of  time  it  will  re- 
quire him  to  recova:  as  shown  by  the  evidence.  Gronan  v,  Kukkuck, 
18. 

2.  Measure  of:  marketable  ipalue:  instruction.    An  instruction  to 

the  effect  that  the  marketable  value  of  properly  is  the  amount  for  which 
the  proi>erty  would  sell  if  put  upon  tne  open  market  and  sold  in  the 
manner  in  which  property  is  ordinarily  solcf  in  the  community  in  which 
it  is  situated,  helctf  correct,  and  not  necessarily  calculated  to  raise  the 
inference  that  a  forced  sale  was  meant  by  the  court  Everett  v.  U,  P. 
R.  Co.,  243. 

3.  Measure  of.    See  Lease,  1 ;  Vendor  and  Vendee,  2. 

See  Torts,  1,2,3. 

Railroads,  13, 14,  24. 
Vol.  LIX— 60 


Digitized  by 


Google 


786  INDEX. 

DECREE. 
See  Judgment  akd  Dbcbbs. 

DEED. 

See  CONYETANCB. 

DEPOSITIONS. 

1.  Taken  avtbb  death  of  partt:  not  etidencb.  Where  the  plaintiff 
in  an  action  gave  notice  of  taking  depoeitions,  bnt  died  before  the  day 
named,  and  no  one  was  substitute  as  plaintiff  in  his  stead,  but  the  dep- 
ositions were  taken,  held  that,  in  the  same  action,  after  plaintiff  *s  ad- 
ministrator  had  been  substituted  as  plaintiff,  the  court  should  have 
sustained  defendsmt^s  motion  to  strike  from  the  files  or  suppress  the 
deposition,  as  it  was  binding  neither  on  the  substituted  i^ntiff,  nor  on 
the  defendant.    Hershman,  Adm*r,  v,  Swhela,  93. 

See  Eyidenoe,  2, 4. 

Practice  nr  Supreme  Court,  9. 

DETINUE. 
See  Venue,  5. 

DISTRICT  ATTORNEY. 

1.  Misconduct  of.    See  Crimimal  Law,  17,  21,  24. 

2.  Liability  of  county  for  absistanob  to:  power  of  district  court 

TO  APPOINT  assistant.  The  District  Court  has  no  inherent  or  statutory 
power,  when  the  District  Attorney  is  present,  to  appoint  another  attorney 
to  assist  him  in  a  criminal  prosecution,  and  thereoy  to  bind  the  coanty 
to  pay  for  such  assistance.    Seaton  v.  Polk  Co,^  626. 

DEMAND. 

1.  Note  patablb  in  bank  stock:  action  on:  demand  necessary.  On 
a  note  payable  in  bank  stock,  an  action  for  a  money  judgment  cannot  be 
maintained,  until  it  is  shown  that  the  note  was  reduced  to  a  money  claim 
by  demand  pursuant  to  its  terms,  and  that  the  defendant  has  n^ected 
or  refused  to  dehver.    Markley,  receiver,  v.  Rhodes,  57. 

DIVORCE  AND  ALIMONY. 

1.  Divorce:  alimony:  jurisdiction.  Where  upon  proper  notice  by  pub- 
lication the  District  Court  obtained  jurisdiction  of  a  divorce  proceeding, 
it  thereby  obtained  jurisdiction  of  the  cause  for  all  purposes,  including 
the  allowance  of  alimony,  so  far  as  the  suljject-matter  out  of  which  the 
allowance  was  made  was  within  the  jurisdiction  of  the  court.  Twina  r. 
O'Meara,  826. 

2. : :  ATTACHMENT.    In  such  a  case,  where  an  attachment  was 

issued  without  any  statutoiy  ground  therefor  being  stated  in  the  petition 
and  without  the  execution  of  an  attachment  bond,  and  on  the  nearinff 
of  the  cause  the  attached  property  was  awarded  to  the  divorce  plaintiff 
as  alimony:    Held — 

1.  That  the  irregularity  in  the  attachment  could  not  be  oollaterallv  at- 
tacked by  the  divorce  defendant  in  a  suit  against  the  grantee  of  the 
divorce  plaintiff  to  quiet  the  titie  to  the  property. 
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2.  That  the  only  effect  of  the  attachment  was  to  prevent  the  dlTorce 
defendsmt  from  alienating:  the  property  before  a  decree  could  be  ob- 
tained, and  that  the  title  of  the  divorce  plaintiff  to  the  property  was 
based  wholly  on  the  decree,  and  not  at  all  on  the  attachment. 

8.  That  it  was  competent  for  the  court  to  set  apart  to  the  divorce 
plaintiff  a  specific  portion  of  the  divorce  defendant's  real  estate  as 
alimony.    Id, 

jURiSDiCTioir:  practice.    Where  the  divorce  petition 


prayed  only  for  sneh  lemony  as  might  be  deemed  eqtdtaUe,  hdd  that 
the  court  had  jurisdiction  to  set  apart  as  alimony  the  specific  propert^r, 
although  it  was  not  partioulanly  described  and  prayed  for  in  the  peti- 
tion.   Id. 

4.  Motion  fob  nbw  TBiAii  on  irrblbvant  btidbncb.    The  wife  had 

procured  a  decree  of  divorce  from  the  husband  on  the  ground  of  inhu- 
man treatment.  The  husband  asked  a  new  trial  on  the  ground  of  newly 
discoveired  evidence  tendinjg  to  show  that  the  ;nrife's  relatives  had  un- 
djjlj  interested  themselves  in  procuring  the  divorce.  Held  that,  as  such 
testimony  would  be  immaterial  to  rebut  the  charge  of  inhuman  treat- 
ment, it  did  not  entitle  the  husband  to  a  new  trial.  Harnett  v,  Hamettt 
401. 

5.  €k>Ni>ONATiON.    The  faudt  that  the  wife  remained  in  the  same  house  with 

the  husband,  and  cooked  and  washed  for  him  until  the  decree  was  ren- 
dered, did  not  amount  to  a  condonation  of  the  husband's  offense.    Id. 

6.  Alimont  to  party  in  fault.    Alimony  is  rarely,  and  only  under  pecu- 

liar circumstances,  granted  to  the  party  in  fault,  even  when  that  party 
is  the  wife;  and,  in  this  case,  where  the  husband  was  in  fault,  he  beinff 
about  fiftv*eight  years  old,  able-bodied  and  able  to  support  himself,  ana 
having  already  carried  away  from  the  homestead  about  $400  worth  of 
property,  it  was  error  to  grant  him  $300  alimony  and  make  it  a  lien  on 
the  homestead,  which  consisted  of  forty  acres  of  land  bought  and  im- 
nroved  with  the  wife's  monev,  held  m  her  name,  and  worth  about 
$1,600.    The  order  allowing  the  husband  $25  as  temporary  alimony  to 

Say  attorney's  fees  will  be  permitted  to  stand,  but  no  lien  upon  the 
omestead  will  be  allowed  therefor.    Barnes  v.  Barnes^  456. 

See  DowBR,  1. 

DO  WEB. 

1.  DrvoRCB  CUTS  OFF  RIGHT  TO.  A  woman  who  has  been  fully  divorced 
from  her  husband  cannot  maintain,  against  that  husband's  heirs,  an  ac- 
tion for  one- third  of  the  real  estate  of  which  he  died  seized.  Such  risht 
belongs  only  to  her  who  is  the  wife  of  the  deceased  at  the  time  of  liis 
death.    Marvin  v.  Martin,  699. 

EASEMENTS. 
See  Cinva  and  Towns,  10. 

EMINENT  DOMAIN, 
oee  Eyidbncb,  7^  8. 
Railroads,  17. 
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EQUITY. 

1.  QuiTCi^AiM  deed:  subjection  op  land  to  judgment.  Where  P.  con- 
vejed  to  W.  the  land  in  controversy,  in  consideration  of  the  agreement 
of.  W.  to  pay  P.  &  C.,  and,  on  these  facts^laintiff,  one  of  the  creditors 
of  P.  &  C,  obtained  judcpnent  against  W.  for  the  amount  of  P.  &  C/s 
indebtedness  to  him,  held  that  plaintiff  had  the  riffht  in  equity  to  sub- 
ject the  land  to  the  satisfaction  of  the  judgment,  and,  for  Uiat  purpose, 
to  follow  it  into  the  hands  of  W.'s  wife,  who  held  it  bv  quitclaim  deed 
from  W.,  she  not  appearing  to  have  paid  value  for  the  land.  Kaiser  v. 
Waggoner,  40. 

See  Contract,  6, 10, 11. 

Conveyance,  1. 

Fraudulent  Convetahob,  6. 

ESTATES  OF  DECEDENTS. 

1.  Barred  claim:  equitable  relief.    Plaintiff's  attomey  held  adaim 

of  the  fourth  class  affainst  the  estate,  and,  at  the  request  of  another  at- 
tomey, whom  he  had  good  reason  to  believe  was  authorized  to  speak  for 
the  administratrix,  deuiyed  proving  the  same  within  the  year  provided 
by  section  2421  of  the  Code;  but  as  the  delay  was  slight,  and  the  estate 
was  solvent  and  unsettled,  and  there  was  no  counter-equity  arising;  held 
that  these  facts  entitled  plaintiff  to  equitable  relief  as  agamst  the  bar  of 
the  statute.    Pettus  v.  Farrell,  Adm'r,  296. 

2.  Sale  of  real  estate:  petition  for;  jurndiction.    In  a  petition 

by  an  administrator  de  Ixmia  non  for  leave  to  sell  real  estate  to  pay  debts, 
the  allegations  that  no  personal  property  had  come  into  his  hkndsj  and 
that  there  were  debts  remaining  unpaid,  were  a  sufEkaait  compliance 
with  the  provisions  of  section  ^75  of  the  Revision.  (Code,  g  2;}8d.) 
Whether  such  compliance  was  necessary  to  give  the  court  jurisdiction 
of  the  cause,  quere?    Stanley  v.  Noble,  666. 

S. : : ^.  The  law  c(mfers  upon  the  Probate  Court  juris- 
diction over  the  subject-matter  of  such  applications;  and  where  the  peti- 
tion was  entertained  and  a  sale  consummated  thereunder,  the  court 
must  have  determined  that  the  petition  was  sufficient,  and  ihe  correct- 
ness of  such  determination  cannot  be  questioned  in  a  collateral  proceed- 
ing.   Id, 

notice:  jurisdiction.    Under  section  2376  of  the  Revision. 


which  provides  that  before  any  order  can  bo  made  for  the  sale  of  real 
estate  to  pay  debts  of  decedent,  **  such  notice  as  the  court  may  prescribe 
must  be  given  to  all  persons  interested  in  such  real  estate,  held  that 
theeomi  had  jurisdiction  to  determine  that  the  notice  and  the  service 
thereof  were  sufficient,  and  that  such  detenninatioo,  though  enoneoos, 
cannot  be  attacked  in  a  collateral  proceeding.    Id. 

6.  :  limitation  of  time:  juisdiction.    The  question  whether  an 

application  by  an  administrator  to  sell  real  estate  to  pay  debts  was  made 
in  due  time  is  not  jurisdictional  in  its  nature.  Though  the  court  sboold 
have  r^ected  the  application  as  being  too  late,  the  error  did  not  reader 
the  proceedings  and  sale  void  for  want  of  jurisdiction.  It  should  have 
been  corrected  on  appeal,  and  cannot  be  collaterally  attacked.    Id, 
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ESTOPPEL. 

1.  Facts  kot  constituting.    Where  D.  and  P.,  the  legal  title  holders, 

mortgaged  to  the  plaintiff  a  section  of  land,  the  half  of  which  had  been 
sold,  Dut  not  deeded,  to  J.,  who  was  in  possession,  and  the  money  bor- 
rowed  on  the  faith  of  the  mortgage  was  applied  partly  to  discharge  a 
prior  mortgage  placed  by  D.  and  P.,  without  the  knowledge  of  J.,  on 
the  whole  section,  and  partly  to  the  payment  of  certain  judgments 
against  D.  and  J.,  or  P.  and  J. — the  purpose  being  to  discharge  the  liens 
a^nst  D.  and  P.— and  it  appeared  that  J.  had  no  knowledge  at  the 
tmae  that  his  land  was  coveiid  by  plaintiff^s  mortgage,  and  tnere  was 
no  evidence  that  he  knew  the  manner  in  which  the  money  borrowed  of 
the  plaintiff  was  to  be  appropriated,  and  it  was  not  shown  that  the  ap- 

Eropriation  of  the  money  was  made  through  his  procurement  or  upon 
is  request;  held,  that  he  was  not  estopped  from  resisting  the  enforce- 
ment of  the  mortgage  against  his  land.  Adams,  J.,  dissenting,  Wat- 
ters  V.  Connelly,  217. 

2.  Presumption  op  death  pbom  absence.    Where  a  mother  and  her  son 

(the  plaintiff)  were  co-tenants  of  a  city  lot,  and  the  mother,  believing  the 
son  to  be  dead  and  herself  the  sole  owner  of  the  lot  sold,  and  undertook 
to  convey  it  to  the  defendant's  grantor,  who,  in  good  ftuth,  improved  it, 
heldihtiU  although  the  plaintiff  had  disappeared  and  had  been  absent 
and  unheard  of  for  many  years,  and  was  beheved  by  his  mother  to  be 
dead;  and  although  his  mother's  grantee  purchased  and  paid  for  the 
lot  in  good  faith,  expecting  to  get  a  dear  title  to  the  whole  of  it,  yet 
plaintiff's  conduct  was  not  such,  as  it  appears  from  the  evidence,  as  to 
estop  him  from  asserting,  as  against  the  defendant,  his  interest  in  the 
lot    Tice  V.  Derby,  312. 

3.  Husband  using  wife's  money.    Where  the  wife  allowed  the  husband 

to  invest  her  money  in  real  estate,  thereby  enabling  him  to  obtain 
credit  J  but  Ruch  real  estate  was  exhausted  in  prior  debts  of  the  husband, 
of  which  the  creditors  had  knowledge  when  they  gave  the  credit,  held 
that  the  creditors  were  not  prejudiced  by  the  wife  s  conduct,  and  that 
she  was  not  estopped  thereby  from  assertmg  her  ownership  of  the 
money.    Jones  v.  Brandt,  3S2, 

4.  Judicial  sale  of  homestead.    Where  on  special  execution  the  sheriff 

(defendant)  sold  a  quarter- section  of  land  belonging  to  plaintiffs,  forty 
acres  of  which  was  their  homestead,  and,  after  satisfying  the  special 
execution,  he  in  good  faith,  wlthont  notice,  daim,  objection,  or  direction 
by  plaintiffs  to  the  contrary,  applied  the  surplus  on  other  executions  in 
his  hands,  held  that  by  thus  standing  by  and  allowing  the  sheriff  to 
so  appropriate  and  pay  over  the  surplus,  plaintiffs  must  oe  regarded  as 
having  abandoned  all  claim  to  their  homestead  rights,  if  any  they  had, 
in  the  surplus,  and  cannot  now  recover  such  surplus  from  the  sheriff. 
Brumbaugh  r.  Zollinger,  384. 

5.  Judicial  sale:  bbdemptton.    He  who  seeks  to  redeem  from  a  sale 

thereby  affirms  the  vabdity  of  the  sale.    Miller  r.  Ayres,  424. 

6.  Agent's  bond:  recitaus  in  bond:  surkties  estopped  by.    Where 

the  bond  on  which  the  suit  was  brought  redted  the  appointment  of  the 
prindpal  obligor  as  agent,  and  spedned  the  duties  he  was  required  to 
perform,  for  default  of  which  the  sureties  were  liable;  held  that  they 
were  estopped,  in  a  suit  on  the  bond,  to  deny  the  agency;  and  it  was, 
therefore,  not  necessary  to  prove  it  by  his  commission  or  other  writing. 
Phcenix  Ins.  Co,  v.  Findleg  el  al„  591. 

See  Former  Adjudication. 

Judicial  Sale,  3, 9. 
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EVIDENCE. 

1.  Judge's  minutes  on  calendar.  The  judge's  tnmutes  upon  his  calendar 

do  not  constitute  the  judgment  of  the  court,  and  are  not  the  proper  eyi- 
dence  of  the  judgment.    Towle  dt  Boper  v,  Leacax  et  ah,  42. 

2.  Deposition:  reading  part  onlt.  Where  defendants  had  taken  plaint- 

iff's depositioni  they  were  properly  allowed,  against  plaintiff's  objection, 
to  read  a  part  of  it,  without  readinfr  the  whole,  for  the  po'^pose  of  estab- 
lishing an  admission  on  the  part  ot  plaintiff.  The  ^laintia  might  have 
introduced  the  whole  of  it,  if  she  had  been  so  advised.  y{M  Hmt^  v. 
Smith,  Sheriff,  142. 

3.  Admission  of:   error  without  prejudice.     When  plaintiff  had 

shown  by  undisputed  evidence  and  without  obiection  that  an  interlinea- 
tion was  made  before  he  purchased  the  note,  defendant  was  not  ^r^'u- 
diced  by  the  admission  of  other  evidence  that  the  intadiaeation  was  in 
the  note  soon  after  plaintiff  purchased  it,  though  such  evidence  was  im- 
materiaL    Van  Vechten  v.  Smith,  173. 

4.  Promissory  note:  parol  not  admissirlr.    Parol  testimony  that  a 

promissory  note  was  to  be  paid  out  of  commissions  to  be  earned  by  the 
payer  as  agent  of  the  payee,  held  not  admissible  to  contravene  the  terms 
of  the  note.    Van  Vechten  v.  Smith,  173. 

5.  Husband  and  wipe:  prohibited  communication.   The  widow  of  the 

intestate  testified  to  the  transfer  of  a  claim  to  her  by  her  husband  before 
his  death:  held  not  incompetent  as  disclosing  a  communication  between 
husband  and  wife.    Hanks,  Adm'r,  v.  Van  Garder,  179, 

6.  Facts  not  opinions.    Witnesses  who  are  not  experts,  can  be  heard  to 

state  facts  only,  not  opinions.    Jasper  County  v,  Osborne,  208. 

7.  Value  op  land:  too  remote.    Evidence  that  some  land  near  by  that 

in  controversy  was  sold  ten  or  twelve  years  before  the  trial  at  a  certain 
price,  held  too  remote  to  determine  the  value  of  the  land  in  controversy 
at  the  time  it  was  appropriated.    Everett  v,  U.  P,  R,  Co.,  243. 

8.  .    When  the  land  in  controversy  might  prudently  be  laid  out  in 

city  lots,  but  in  fact  is  not,  evidence  as  to  what  its  value  would  be  if  so 
laid  out  is  incompetent.    Id, 

9.  Administrator:  statute  construed.    Section  8639  of  the  Code  does 

not  proMbit  a  witness,  intaroduced  by  the  executor  himself,  from  testily- 
ing  m  favor  of  the  executor  as  to  a  personal  transaction  between  the  wit- 
ness and  the  decedent,  even  thoucrD  the  witness  may  be*  personally  in- 
terested in  the  suit.    Leasman  v,  y^icholson,  Ex^r,  259. 

On  rehearing,  held  further,  that  the  word  * 'against,"  in  the  phrase 
* 'against  the  executor  *'  in  the  statute,  refers  to  testimony  against  the 
executor  and  not  to  actions  ag^iinst  him;  and  that  tlie  disqualification 
of  the  statute  applies  alike  to  actions  brought  by  and  against  the 
executor,  but  only  to  witnesses  introduced  to  testify  against  the  ex- 
ecutor.   Id, 

10.  Variance.  When  plaintiff  claimed  to  recover  the  value  of  half  the 
hcKlge,  alleging  the  value  of  the  whole  to  be  $2$7.50,  and  the  evidence 
was  that  the  fence  viewers  found  the  value  of  the  half  which  defendant 
was  required  to  pay  for  and  maintain  to  be  8118.50,  held  no  vananoe 
between  pleading  and  proof.    McKeever  v,  Jenks,  300. 

11.  Receipt:  explained  by  parol.  A  writing  which  is  both  a  receipt 
and  a  contract  may,  so  far  as  it  is  a  receipt,  be  explained  by  parol  testi- 
mony.   Lowe  Bros,  dt  Co,  v.  Young,  S64. 
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12.  Intention  proykd  bt  conduct.  Where  the  question  was  whether  or 
not  certain  transactions  between  the  parties  were  intended  by  them  to 
be  in  the  nature  of  gambling:  held  that  the  jury  was  authorized  to  find 
the  intention  of  the  parties  by  the  course  of  deabng  between  them.    Id, 

13.  Of  adyersr  possession:  patmbnt  of  taxes  not.  The  payment  of 
taxes  on  a  tract  of  land  is  not  evidence  of  the  adverse  possession  of  it. 
Raymond  r.  Morrison,  371. 

14.  Pakol  to  pbote  contents  of  -wkiting.  Before  parol  testimony  can 
be  admitted  to  prove  the  contents  of  a  written  memorandum,  it  must  be 
shown  that  the  writing  itself  could  not  have  been  introduced.  Minne^ 
$ota  Unseed  Oil  Co,  v,  Montague  dt  Smith,  448. 

15.  Letters  of  instruction.  It  was  error  for  the  court  to  exclude  letters 
offered  by  plaintiff,  which  had  been  written  by  plaintiff^s  o£Boers  to  de- 
fendants, and  which  tended  to  support  plaintiff^s  claim  that  defend- 
ants had  been  instructed  to  pay  out  plaintiff's  mone^  for  flax  seed 
only,  that  bemg  the  veiy  ground  on  which  plaintifF  sought  to  re- 
cover.   Id, 

16.  IlfPEACHING  WITNESS  FOR  BAD  MORAL  CHARACTER:  STATUTE  CON- 
STRUED. In  section  8649  of  the  Code,  which  provides  that  ''the  cen- 
eral  moral  character  of  a  witness  may  be  proved  for  the  purpose  of  test- 
ing his  credibihty,"  the  word  ^'character''  means  **reput€Uion'' '^  and 
testimony  offered  which  did  not  relate  to  the  reputation  of  the  witness 
as  to  moral  character,  but  was  intended  to  show  his  moral  character  as 
known  to  the  witness,  independent  of  reputation,  was  held  properly  ex- 
cluded.   StaU  V.  Egan,  ^. 

17.  Redundant  allegations:  proof  of  not  necessary.  In  an  action 
a^nst  the  sureties  on  a  sheriff^s  bond  for  negh'gence  of  the  sheriff  in 
filing  to  levy  an  execution  upon  certain  property  in  the  possession  of 
the  execution  debcor,  held  that  it  was  snflicient  for  the  defendants,  hav- 
ing admitted  that  the  execution  debtor  had  in  his  possession  certain  ar- 
ticles of  personal  property,  to  deny  that  he  was  the  owner  of  them;  and 
although  defendants  proceeded  to  aver  with  particularity  the  ownership 
of  each  article  of  sucn  personal  property,  such  averments  were  redund- 
ant, and  it  was  not  incumbent  upon  defendants  to  prove  the  same. 
Cro^  V,  Hungetford,  712. 

18.  Ibcproper  ADsnssiON  of:  error  without  prejudice.  Where  a 
fact  was  established  by  testimony  which  U  not  disputed,  the  api)ellant 
cannot  claim  to  have  been  prejudiced  by  the  admission  of  other  imma- 
terial testimony  tending  to  establish  the  same  fact.    Id, 

See  Railroads,  1,  2, 8, 11, 18, 19,  20. 

Trial  de  novo,  1. 

Former  Adjudication,  1. 

Depositions,  1 .' 

Partnership,  1. 

Tax  Sale  and  Deed,  7. 

Contract,  5. 

Fraud,  1, 3,  4. 

Criminal  Law,  12,  22. 

Estoppel,  2. 
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EVIDENCE— CoHTnruED. 
8ee  Practiob  in  thb  ScpbbmsCoubt,  8, 13, 14, 15, 21. 
fjbuludule27t  conyetakcb,  8. 
Verdict,  5. 
MOBTOAOB,  2,  4, 5. 
Highway,  4,  5. 
Qabnibhment,  2. 
Sfecivio  Perfobxancb,  S.  , 

EXCEPTIONS. 

1.  ToDBORBB  IN  EQUITY :  TRIAL  DE  NOVO.    In  equliaUo  BctionB  triable 

anew  upon  appeal,  it  is  not  necessary  to  take  an  exception  to  a  decree  in 
order  to  entitle  a  party  to  a  trial  de  novo  in  this  court  Dickens  v.  Mor- 
gan, 157. 

2,  To  INBTBUCTIONS:  MOTION  FOB  NEW  TBiAL:  PBACTicB.    Where  in- 

structions are  excepted  to  at  the  time  they  are  given  it  is  not  necessair 
to  make  further  exceptions  to  them  io  a  qiotion  for  a  new  trial.  In  such 
case,  no  motion  for  a  new  trial  is  required.  Code  §  3169.  B%dUtfield 
dfOo.v,  Sieph0n$,  596. 

See  Venue,  7. 

pRACnoB,  12. 

EXECUTION. 

1.  Principal  and  subety:  abandonment  or  levy:  belbabr  or  bubxty. 

Where  there  was  judgment  against  a  principal  and  surety,  and  execu- 
tion had  been  levied  on  exempt  property  of  the  principal,  to  which  levy 
the  principal  objected,  and  the  judj^eot  creditor  thereupon  ordered 
the  property  released  and  the  levy  discharged,  aemble  that  such  act  of 
the  judgment  creditor  did  not  discharge  the  surety.    Green  r.  Bluni,  79. 

2.  Indemnifying  bond:  constitutional  law:  code,  section  3058,  un- 

constitutional. An  officer  who,  under  an  execution,  seizes  the  prop- 
erty of  one  not  the  execution  defendant  is  a  trespasser,  and  is  liable  to 
the  owner  of  such  property  in  an  action  for  damages;  and  section  30S8 
of  the  Code  is  unconstitutional  in  so  far  aa  it  seeks  to  bar  such  an  acticm 
by  the  taking  and  returning  by  the  officer  of  an  indemnifying  bond  as 

Srovided  by  sections  8055,  3056.    The  reasoning  of  Foule  ^  H^per  v. 
fann,  53  Iowa,  42,  held  wplicable  and  followed.    Craig  v.  Fowler^ 

200. 

• 

3.  Fbom  justice's  court:  limit  ab  to  time  or  ibbuino:  btatutb  con- 

btbued.  Where  a  judgment  was  rendered  in  a  justice's  court  in  De- 
cember, 1868,  less  than  five  years  prior  to  the  taking  effect  of  the  Code 
of  1873,  and  execution  was  issued  thereon  in  1877,  held  that  the  execu- 
tion was  properly  issued  and  was  valid;  for,  althongh  sectioo  3911  of  the 
Revision,  which  was  in  force  when  the  judgment  was  rendered,  pro- 
vided that  in  such  cases  exncution  should  not  issue  after  five  years  from 
the  entry  of  the  judgment,  yet,  as  the  five  years  had  not  elapeed  when 
section  3569  of  the  Code  took  effect,  that  section  became  the  law  applicar 
ble  to  the  case,  and  extended  the  time  for  the  inuance  of  the  execotion 
to  ten  years  after  the  date  of  the  judgment.    Woods  v.  Uaviland,  476. 
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4.  LbTT  of  on  KOBTOAGSD  chattels:  KOnOB  TO  OFFI0BB8:  INDBMNIFT- 

IMO  BOND.  Where  an  officer  had  levied  an  execution  on  mortgaged 
chattels,  and  the  mortgfagor  gave  written  notice  to  the  officer  that  he 
was  the  owner  of  the  chattels  by  virtue  of  a  chattel  mortgage,  and  that 
he  demanded  the  immediate  return  of  the  chattels  to  tne  place  from 
which  they  had  heen  taken  by  the  officer,  hM  that  such  notice  was  suf- 
ficient, under  §  8055  of  the  Code,  to  render  the  further  possession  of  the 
goods  b^  the  officer  wrongful,  and  to  entitle  the  officer  to  demand  an  in- 
emnifying  bond,  and  to  render  him  liable  to  a  personal  action  under  said 
section  of  the  Code.    Id. 

5.  DuTT  OF  BHEBiFF  TO  LEVY!  iNSTBUCTiOH.    The  coiui;  gave  the  follow- 

ing instruction :  "  Under  said  execution  the  sheriff  was  bound  to  levy 
on  the  property  in  possession  of  the  execution  debtor,  but  if  he  failed  to 
levy  thereon,  and  ir  the  evidence  shows  that  the  properiy  was  the  prop- 
erty of  some  one  other  than  the  execution  debtor,  then  the  defendants 
herein  are  not  liable  for  the  failure,  if  any,  of  said  sheriff  to  levy  on  said 

?roperty:'* — Held  correct  and  properly  given.    Crosby  v,  Hungerford, 
12. 

6.  :  HBA8UBB  OF  SKILL  AND  DILIOBNCB  BEQUIBBD.     The  exOFCiseof 

such  skill  and  diligence  as  a  reasonable  man  would  exercise  in  the  per- 
formance of  like  duties  under  the  same  circumstances,  is  aU  that  can  be 
required  of  a  sheriff  in  levying  upon  property  under  an  execution.    Id, 

7.  Nbglioencb  of  shbbiff:  action  on  bond:  bbdukdant  alleqationb: 

PBOOF  OF  NOT  NECE8SABT.  lu  an  actiou  agaiust  the  sureties  on  a  sher- 
iff *s  bond  for  negligence  of  the  sheriff  in  Tailing  to  levy  an  execution 
upon  certain  property  in  the  possession  of  the  execution  debtor,  hM 
that  it  was  sufficient  for  the  detendants,  having  admitted  that  the  exe- 
cution debtor  had  in  his  possession  certain  articles  of  personal  property, 
to  deny  that  he  was  the  owner  of  them;  and  although  defendants  pro- 
ceeded to  aver  with  particularity  the  ownership  of  each  ariicle  of  such 
personal  property,  such  averments  were  redundant,  and  it  was  not  in- 
cumbent upon  defendants  to  prove  the  same.    Id. 

See  Exemption,  1,  2, 3.  , 

MOBTOAOB,  6. 

EXECUTOR. 
See  Adhinistbatob. 

EXEMPTION. 

1.  Waived  IF  not  A88BBTBD:Evn>ENCBC0N8iDRBBD.  Where  exempt  prop- 

er^ of  an  execution  debtor  has  been  levied  upon,  he  must,  in  some  way, 
inoicate  his  intention  to  rely  on  his  right  to  hold  the  property  as  exempt; 
otherwise  he  will  be  deemed  to  have  waived  such  right:  but  upon  con- 
sideration of  the  evidence  in  this  case,  it  was  held  that  tne  execution  de- 
fendant had  sufficiently  asserted  his  intention  to  hold  the  property  as 
exempt.    Oreen  v.  Blunts  79. 

2.  Fbaud:  coyebinopebsonalbabninos:  STATUTES  CONSTBUBD.  Plaint- 

iff entered  into  an  arrangement  with  her  brother,  who  was  insolvent, 
whereby  she  rented  a  farm  of  a  third  person  and  employed  her  brother 
to  cultivate  it  in  the  use  of  his  farm  implements,  wmcn  were*  exempt 
from  execution,  the  object  being  to  enable  the  brother  to  employ  himself 
and  his  implements  at  a  certain  rate  per  month,  whidi  would  he  exempt 
from  execution,  rather  thin  rent  the  farm  himself  and  raise  the  crops, 
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which  would  be  subject  to  ^ecation.  Hfld  that  the  transaction  was  not 
fraudulent  in  law,  and  that  the  crops  could  not  be  subject  to  the  payment 
of  the  brother's  debts.    Patterson  v.  Johnson,  397. 

3.  Execution  :  honey  dub  from  boabdebs..  The  money  due  from  board- 
ers for  board  to  a  boarding-house  keeper  who  rents  a  house  for  such 
business,  furnishes  for  the  use  of  the  ooarders  the  proper  chambers, 
kitchen,  dining-room,  and  other  furniture,*^  buys  materials  for  food  and 
has  them  cooked,  employs  servants  for  cooking,  waiting  upon  the  table, 
taking  care  of  the  chambers  and  other  purposes,  and  pays  such  servants 
therefor;  who  assists  in  and  oversees  the  work  about  the  bouse,  and 
charges  the  boarders  a  stated  sum  per  month,  in  a  lump,  for  the  entire 
board  and  lodging  thus  furnished,  is  not  exempt  from  execution  as  earn- 
ings for  personal  services,  under  section  3074  of  the  Code.  Shelly  v. 
Smith,  458. 

See  Taxation,  2. 

FEES. 
See  W1TNB88B8, 1. 

FENCES. 

1.  Partition  fence:  definition  of.    A  partition  fence,  as  ocmtempkted 

in  the  statute,  means  a  fence  on  the  line  oetween  two  proprietors,  where 
there  is  no  road,  alley,  or  something  else  which  would  prevent  the  erec- 
tion of  fiudi  fence.    Hewit  v  JeweU,  37. 

2.  Lands  used  in  common:  when  not.    A  person  uses  his  land  other- 

wise than  in  common  vdien  he  segregates  it  from  the  adjoining  land  by 
the  erection  of  a  fence,  or  by  such  use  of  it  that  he  aiid  his  neighbor 
cannot,  in  the  nature  of  things,  use  their  land  in  common.    Id. 

3.  Lands    used   so  common:   owners    must  erect    fence.    Where 

neither  the  plaintiff  nor  defendant  was  using  his  land  in  common,  in  a 
county  where  stor:k  was  not  restrained  from  running  at  lar^,  either  of 
them  could  be  compelled  to  join  in  the  erection  of  a  partition  fence  on 
the  line  between  their  lands.    Id. 

4.  Fence  viewers;  jurisdiction:  statute  construed.    Sections  1490- 

1492  of  the  Code,  and  section  2,  chapter  106,  acts  of  1876,  clothe  the 
fence  viewers  with  lurisdiction  to  decide  upon  the  sufficiency  of  a  hedge 
and  its  value,  and  their  .decision  upon  questions  within  their  jurisdiction 
is  conclusive.    McKeever  v.  Jenks,  300. 

5.  Becovert  for  hedge:  statute  construed.    The  language  of  section 

2,  chapter  106,  acts  of  1876,  is  not  to  be  so  construed  as  to  defeat  re- 
covery for  the  value  of  one-half  of  a  hedge  merely  because  at  some 
pcnnt  on  the  line,  on  account  of  the  nature  of  the  ground,  a  hedge  could 
not  be  grown  for  short  distances.    Id. 

6.  Cokstitutional  law:  statute  as  to  fence  yibwers.    Hie  statutes 

under  whidi  tiie  f<moe<  viewers  acted  in  this  case  are  not  unconstitational 
as  depriving  persons  of  their  property  without  due  process  of  law,  but 
were  enacted  by  the  legislature  in  the  exercise  of  its  proper  authority  to 
provide  special  tribunms  to  determine  the  rights  of  parties  under  appro- 
priate rules  applicable  thereto.    Id. 

7.  Appbal  from  fence  vxbwbrs:  not  allowed.    The  statute  hM  not 

provided  for  an  appeal  from  the  action  of  fence  viewers  to  the  Circuit 
Court;  and  in  tiie  absence  of  sudi  provision  such  appeal  cannot  be  al- 
lowed. Section  162  of  the  Code  does  not  apply.  McKeever  v.  Jenks^ 
350. 
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FENCE  VIEWERS. 
See  Fekcbs. 

FOBCIBLE  ENTRY  AND  DETAINER. 

1.  Forcible  detauter:  tenakcy  at  will:  facts  coNsxiTcmNa. 
Where  real  property  was  ordered  sold  under  special  execution,  and  the 
execution  defendants  had  appealed  the  cause  to  the  Supreme  Court,  but 
the  execution  plaintiff,  who  purchased  the  property  at  the  tale,  did  not 
demand  a  shenff's  deed,  as  he  miffht  have  done  uiider  section  3102  of 
the  Code,  but  accented  a  certificate  of  purchase  sulgect  to  redemption, 
and  allowed  the  defendants  to  occupy  the  property,  held  that  defendants 
were  in  possession  with  the  assent  of  the  owners,  and  were  tenants  at 
will,  ana  that  the  action  of  forcible  entry  and  detainer  could  not  be 
maintained  a^rainst  them  without  the  thirty  days  notice  required  by  sec- 
tion 2015  of  the  Code.    Munson,  Adrn'r^  v,  Plummer,  120. 

FORMi»  ADJUDICATION. 

1.  Evidence:  subjecting  lahp  to  jitdomsivt.    In  an  action  to  subject 

land  to  the  satisfaction  of  a  judgment,  evidence  as  to  matters  whidi 
were  a4J^i<:^cl  a^d  e<mcloded  by  the  judgment  is  immaterial.  Kaiser 
V,  Waggmter,  40. 

2.  Assignee  bound  bt.    The  assignee  of  a  party  bound  b^  a  former  abju- 

dication is  also  bound  therejby.    Goodenow  v,  LitchJUla^  226. 

3.  Test  of.    When  a  former  acljudication  is  relied  on  as  a  bar  to  an  action, 

it  must  appear,  either  by  the  record  or  by  extrinsic  evidence,  that  the 
particular  matter  in  amtroversy  and  sought  to  be  concluded  was  neces- 
sarily tried  and  determined  in  the  former  action.    Id, 

4.  ;  RULE  APPLIED.  In  a  former  action,  the  plaintifir  demanded  that 
the  titie  to  certain  lands  be  quieted  in  him,  or,  it  the  defendant  should 
be  found  to  have  the  better  title,  that  plaintiff  should  be  reimbursed  bv 
defendant  for  taxes  paid  by  plaintiff  on  the  land,  and,  by  agreement  of 
parties,  these  propositions  were  specially  submitted  to  the  court;  the 
court  entered  a  decree  dismissing  plaintiff^s  bill  as  to  the  lands;  held 
a  dismissal  and  a4judici^kion  of  botii  claims  made  by  the  plaintiff. 
Id, 

5.  New  cause  of  action.   An  adjudication  hy  a  competent  tribunal  is  con- 

clusive, not  only  in  the  proceeding  in  which  it  is  pronounced,  but  in 
every  o^her  where  the  liflht  or  title  in  controversy  is  the  same,  although 
the  cause  of  actum  may  oe  different.    Id, 

6.  :  RULE  APPLIED.    It  was  accordingly  held  that  a  former  a4judi- 

cation  in  a  suit  to  recover  taxes  paid  on  certain  lands  for  certain  years,  is 
conclusive  in  another  suit  between  the  same  parties  and  their  privies  to 
recover  taxes  paid  on  the  same  land  for  subsequent  years,  when  the  pay- 
ments for  all  the  years  were  made  in  the  same  right,  without  any  change 
in  the  relation  of  the  parties  or  of  the  law  governing  their  rights. 
Citif  of  Dapenpart  v.  C,  B,  I,  <t  P,  R.  Co,,  38  Iowa,  638,  distinguished. 
Id. 

7.  Dismissal  without  prejudice  as  to  part.    Where  in  the  former 

action  the  bill  was  dismissed  witliout  prejudice  as  to  a  part  of  the  lands, 
but  the  grots  amoont  of  taxes  claimed  to  be  recovered  was  agreed  to 
have  been  paid  on  all  the  lands,  held  an  abjudication  as  to  the  recovery 
of  the  taxes  paid  on  all  the  lands.    Id. 
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8.  Effect  of.    A  former  a4jadication  estojpt  a  party  or  his  privy  from 

afterwards  pleading  anything  which  he  might  hare  pleaded  in  the  former 
action.    Id, 

9.  SucoBSSiYB  CAUSES  OF  ACTION.    It  18  Bot  esseotial  that  the  snccessiTe 

causes  of  action  should  be  the  same,  bat  when  ihe  yery  matter  or  thing 
which  it  is  sought  to  litigate  mast  have  been  a4judicated  in  the  prior 
action,  the  bar  or  estoppel  is  complete.    Id. 

10. :  BULE  AFPLiXD.  It  was  accordingly  held  that,  when»  in  an  action 

to  recover  taxes  paid  on  land  for  certain  vears,  a  pedicular  question  has 
been  adjudicatea,  such  adjudic:ition  will  be  conduBive  on  the  parties  and 
their  pnvies  in  another  action  to  recover  taxes  paid  for  subsequent  years, 
when  the  subsequent  payments  were  made  under  precisely  the  same 
claim  of  light  and  under  the  same  circumstances  as  the  former.  Adamb 
and  Day,  JJ.,  disaentinff.    Id. 

See  HioHWAT,  1. 

Practice  in  Supbbms  CouBTt  12. 

PBOmSflOBT  NOTB,  8. 

FRAUD. 

1.  Method  of  proof:  admissibilttt  of  testikont.    Fraud,  and  the 

knowledge  of  fraudulent  designs  and  transactions,  cannot  in  many 
cases  be  proved  except  by  circumstances;  and  when  evidence  offered 
tended  to  establish  facts  and  circumstances  which  would  have  aided  in 
disclosing  the  real  purpose  of  the  parties,  it  was  error  to  exclude  it. 
Craig  r.  Fowler,  200. 

2.  Delating  cbeditobs:  instruction.    An  instruction  to  the  effect  that, 

if  plaintiff  held  an  honest  claim  against  her  husband,  she  could  not  use 
it  tor  the  purpose  of  hindering  and  delaying  other  creditors,  held  good  in 
substance,  though  wanting  in  expUqitness.    Id. 

3.  Evidence:  instruction.   An  instruction  in  substance  as  follows:  "Any 

fraud  of  the  husband,  if  any  has  been  shown,  in  encumbering  or  dis- 
posing of  his  property,  cannot  affect  the  plaintiff,  unless  she  knew  of 
and  assented  to  or  aided  in  it  at  the  time,  and,  even,  then,  fraud  shown 
in  other  transactions  will  not  be  sufficient  alone  to  show  fraud  in  this 
one.  It  can  only  be  considered  as  showing  the  general  course  of  deal- 
ing of  the  parties,  and  as  a  circumstance  bearing  on  the  general  proba- 
biuties  of  tne  case,  *  *  held  not  erroneous.    Id, 

4h  Evidbnce:  burden  of  proof.  The  burden  of  proof  to  show  bad  faith 
is  on  him  who  alleges  it,  and  held  that  the  evidence  in  this  case  was 
not  sufficient  to  establish  bad  faith  on  the  part  of  plaintiff*8  assignee. 
His  conduct  was  consistent  with  an  honest  purpose,  and  a  dishonest  pur> 
pose  should  not  be  presumed.    Baymand  v,  Morrison,  371. 

See  Vendor  and  Vendee,  1. 
Interest,  1. 
Agency,  3, 4. 
Tax  Sale  and  Deed,  7« 
Pbomissort  Note,  2,  S,  8. 

KXEHPTION,  2. 

Practice,  13. 
Railroads,  15. 


Digitized  by 


Google 


INDEX.  797 


FRAUDULENT  CONVEYANCE. 

1.  EOUITT  OF  OBANTOB:  SUBSBQtJBNT  JUDGMENTS  NO  LIEN:  REDEMPTION. 

Where  a  party  fonyeys  his  real  estaie  with  the  iotent  to  defraud  his 
creditors,  tne  oonyeyaBce  is  absolute  as  to  him,  and  he  retains  no  equi- 
table interest  therein  which  is  the  subject  of  a  Hen,  under  our  statute, 
in  favor  of  a  subsequent  judgment  creditor  of  the  grantor;  and  hence, 
such  judgment  creditor  has  no  statutory  right  to  redeem  the  property 
from  a  sale  thereof,  made  under  special  ezecntion,  at  the  suit  of  other 
creditors,  who  have  bad  the  conveyance  set  aside  in  a  proceeding  in 
equity.    Howland  v,  Knox,  46. 

2. :  RIGHTS  OP  CREDITORS.    When  a  debtor  fraudulently  conveys 

property  to  defeat  his  creditors,  the  creditors  may,  after  judgment,  adopt 
one  of  two  courses:  they  may,  by  an  action  in  chancery,  subject  the 
property  to  the  payment  of  their  jud^ents;  or  they  may  levy  upon  the 

Property  and  sell,  and  afterwards  go  into  chancery  and  quiet  their  title. 
d, 

3.  What  constitutes:  etidbnce  considered.    Before  a  conveyance  can 

be  impeached  for  fraud,  actual  fraud,  or  fraud  in  fact,  on  the  part  both 
of  the  grantor  and  grantee,  must  be  shown,  and  the  evidence  in  this 
case  held  not  sufficient  to  establish  such  fraud.    Jones  v.  Brandt,  332. 

4.  Delating  cbeditobs:  intention  and  result.    To  make  a  debtor's 

transfer  of  property  fraudulent  as  respects  his  creditors,  there  must  be 
an  intent  to  defraud,  express  or  implied,  and  an  act  which,  if  allowed  to 
stand,  will  actuall§f  defraud  them  by  hindering,  delaying,  or  preventing 
the  collection  of  their  claims.  Consequently,  where  a  debtor,  though 
with  the  intent  on  his  |)art  to  defraud  his  other  creditors,  convevs  all  his 
real  estate,  including  his  homestead  which  was  not  liable  fat  his  debt, 
to  one  of  his  creditors  for  a  bona  fide  consideration,  exceeding  by  $700 
the  value  of  the  property  conveyed,  after  deducting  the  value  of  the 
homestead  and  the  incumbrances  upon  the  property,  ktld  tiiat  the 
grantee  had  a  right,  for  the  purpose  of  securing  his  claim,  to  accept  the 
conveyance,  that  the  transaction  did  not,  in  fact,  hinder  or  delay  the 
other  creditors  of  the  grantor,  and  that  the  conveyance  could  not  be  set 
aside  as  fraudulent.    AuUman,  Miller  dt  Co,  v,  tfeiney,  654. 

5.  Parents  to  son.    A  father  and  mother  conveyed  to  their  son,  who  was 

living  with  them,  all  their  real  estate,  for  no  other  consideration  than 
the  assumption  by  the  son  of  certain  liens  on  the  land,  but  the  amount 
of  these  liens  was  considerably  less  ihtn  the  value  of  the  land :  held  that 
the  conveyance,  so  far  as  the  value  of  the  property  exceeded  the  amount 
of  the  liens  assumed  by  the  grantee,  should  beheld  subject  to  the  claims 
of  a  creditor  whose  demands  arose  prior  to  the  conveyance.  Lyon  v. 
Haddock,  682. 

6.  Prefebencb  of  cbeditobs:  bulb  in  bquitt.    The  defendant,  the  M. 

£.  Church,  owned  the  lot  in  question,  on  which  was  situated  its  house 
of  worship  and  parsonage,  it  was  indebted  to  Litchfield,  4122.18,  to 
Lane,  $355,  and  to  Aldnch,  $30(K  Litdifield  had  begun  an  action  to 
recover  his  claim,  but  three  days  before  he  obtained  judgment,  the 
church  conveyed  to  Aldrich,  in  payment  of  his  claim,  that  part  of  the  lot 
on  which  the  parsonage  stands,  and  mortgaged  to  Lane  the  other  part 


to  secure  her  claim.  Plaintiff  claims  the  property  by  virtue  of  a  sher- 
iff's deed  obtained  under  the  Litchfield  juagment,  and  seeks  to  set  aside 
the  deed  to  Aldrich  and  the  mortgage  to  Liuie  as  fraudulent.  Under 
these  facts  the  court  held  that  plamtiff  could  not  recover,  because: 
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First:  The  church,  in  preferring  creditors,  did  not  ezhansi  its  property, 
it  appearing  that  the  portion  mortgaged  to  I^me  for  $335  was  worth 
at  least  $3,000. 

Second:  The  plaintiff  does  not  come  into  court  with  dean  hands,  since 
he  seeks  to  hold  property  worth  $3,500  on  a  sheriff^s  deed  which  cost 
him  only  $171.66,  and  tries  to  defeat  two  other  creditors  holding 
equally  just  claims,  one  for  $335,  and  the  other  for  9300.  RobiMon 
V,  First  M.  E.  Church,  717. 

7.  From  fathkr  to  box:  btidenck  coksidebbd  Ain>  contetakce  sst 
▲8IPB.    Dicherman  r.  Farrell,  759. 

GARNISHMENT. 

1.  Practioe:  bzamin ATTOif  of  OABNI8HEB  iiT  cotTBT.  A  gWDisbee  who 
has  answered  the  statutory  questions  propounded  by  the  sheriff  nu^,  if 
properly  notified  to  do  so,  be  compelled  under  the  statute  to  ap^r  be- 
fore the  court  or  a  referee,  ana  submit  to  a  further  exanunation. 
ThomoM  V.  Silvers^  Hqfman,  et  al,,  670. 

2  :  HUSBAND  AND  WIFE:  BTmBVCB.    A  wife  who  is  garnished  on 

execution  against  her  husband  is  not  excused  from  answenng  questions 
as  to  whether  she  is  indebted  to  her  husband,  or  has  money  or  property 
belonging  to  him.    Id. 

8. :  BBFU8AL  TO  ANBWEB.    Where  garnishee,  alter  answering  the 

statutory  questions  propounded  by  the  sheriff,  was  summoned  before  a 
referee  for  further  examination,  and  she  appeared,  but  refused  to 
answer,  the  plaintiff  may,  under  §  2984  of  the  Code,  have  been  entitled 
to  judgment  against  her;  but  since  he  did  not  then  move  for  such  judg- 
ment, or  hayiuff  moved,  did  not  insist  upon  a  ruling  on  his  motion,  but 
procured  an  order  for  her  appearance  in  court  for  further  examination. 
Held  that,  after  such  order,  she  had  a  right  to  assume  that  no  judgment 
could  be  entered  against  her  until  such  examination  had  been  completed, 
and  such  facts  had  been  elicited  therefrom  as  would  sustain  the  judg- 
ment. Also  held  that,  upon  an  appeal  to  this  court  from  the  ruimgof  the 
court  below,  excusing  the  garnishee  from  answering  further,  judgment 
cannot  be  rendered  nere  against  her,  although  tiie  rulings  of  the  court 
below  are  reversed.    Id, 

GUARANTY. 
See  Pboxibsort  Note,  9, 10. 

GUARDIAN  AND  WARD. 

1.  Sale  of  beal  estate:  dbfectitb  notice:  juetsdiction.  In  a  pro- 
ceeding by  a  guardian  to  sell  the  ward's  real  estate,  there  was  notice 
served  upon  the  ward,  and,  although  the  service  was  imperfect,  the 
court  found  as  a  matter  of  record  that  service  had  **  been  duly  made  as 
provided  by  law:**  held  that  the  defect  in  the  service  of  the  notice  could 
not  be  taken  advantage  of  in  a  collateral  proceeding  to  set  aside  the 
title  of  the  purchaser  at  the  guardian*s  sale.  The  court  was  not  with- 
out jurisdicti<m  as  in  the  case  of  no  notice.    Bunee  r.  Bunee^  538. 

2. :  order  for  kot  a  JUDOVEirr:  statutes  cokstrited.    A  |m)- 

bate  order  for  a  guardian's  sale  is  not  Sk  judgment;  and  sections  8154  and 
8157  of  the  Code  providing  for  reversing,  vacating,  and  modifying  ^im^* 
menu  have  no  proper  application  to  such  an  order.    Id, 
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3. :  8TATBMBKT8  IN  PETiTioir  FOR.  Under  the  ataiuie  which  pro- 
vides that  the  real  esMe  of  a  minor  may  be  sold  when  necessary  for  his 
support  or  education,  it  is  sufficient,  to  give  the  court  jurisdiction  to 
order  the  sale,  if  such  necessity  is  alleged  in  the  petition.    Id. 

4.  :  NBCBSBiTT  OF  SALE  BOND :  APPROVAL  OF  SALE.    In  a  proceeding 

in  probate  to  sell  the  real  estate  of  a  minor,  while  it  w(»uld  be  error,  in 
the  absence  of  the  sale  bond  required  by  section  25«'i6  of  the  Revision,  for 
the  court  to  approve  the  sale,  yet  where  jurisdiction  has  attadied  and 
the  sale  has  been  approved,  it  cannot  be  successfully  attacked  in  a  col- 
lateral proceeding  by  alleging  the  want  of  a  sale  bond.    Id, 

5. :  APPROVAL  OF  SALE  AND  DEED  BY  CLERK.    Under  chapter  86, 

laws  of  1863,  by  which  the  clerk  was  empowered  to  keep  open  court, 
and  transact,  in  the  absence  of  the  judge,  all  probate  business  not  re- 
quiring notice,  subject  to  the  supervision  and  approval  of  the  judge,  the 
derk  was  authorized,  in  the  absence  of  the  judge,  to  approve  the  sale 
and  deed  made  by  a  guardian  for  the  real  estate  of  his  ward,  and  where 
the  clerk  so  approval  the  sale  and  deed,  and  the  judge  afterwards  ap- 
proved ihe  guardian's  report  of  sale,  held  that  the  approval  by  the  judge 
of  the  report  must  have  mdnded  an  approval  of  the  act  of  the  derk  m 
relation  thereto,  and  was  a  suffident  approval  by  the  judge  of  the  sale 
and  deed.    Id. 


HABEAS  CORPUS. 
See  Contempt,  1. 
Criminal  Law,  8. 

HIGHWAY. 

1.  Establishment  of:  irreoularitt:  res  adjudicata.    Where  plain- 

tiff agreed  to  procure  for  defendant  the  establishment  of  a  highway,  but 
in  the  proceedings  there  was  a  slight  irregularity,  and  afterwards,  in  an 
action  against  the  road  supervisor,  there  was  a  trial  involving  the  valid- 
ity of  the  road,  and  the  opening  of  the  same  was  perpetually  enjoined, 
held  that  this  must  be  regarded  as  an  adjudication  binding  upon  tibe 
public  and  all  persons  interested,  induding  the  plaintiff,  that  no  road 
was  legally  established.  Adams,  J.,  dieaenting,  Dicken  v,  Morgan, 
157. 

2.  Establishment  of:  report  of  commissioner  against:  injunction. 

Where,  under  section  8^  of  the  Revision,  the  e(Mnmissioner  appointed 
to  examine  and  report  upon  the  establishment  of  a  highway  reported 
agamst  it,  held  that  the  board  of  supervisors  had  no  further  jurisdictio 


-.  .  ^       niction 

of  the  matter,  and  that  their  action  in  attempting  to  establish  the  road 
was  void;  also,  that  where,  as  in  this  case,  tnere  was  a  threatened  in- 
vasion of  the  rights  of  plaintiffs  by  the  road  supervisor  in  opening  the 
pretended  road,  plaintifn  might  antidpate  the  injuty  and  prevent  it  by 
mjunction.    Morgan  t.  Miller,  481. 

8.  Rb-buryet  of:  object  of  STATtTTs.  Section  964  of  the  Code  does  not 
authorize  the  board  of  sapervisors  to  cause  a  highway  to  be  re-surveyed, 
when  the  line  of  road,  as  orighially  surveyed  and  established,  can  be 
traced  on  the  ground  by  the  recorded  field  notes  thei'eof.  Blair  v. 
Boesch,  554. 

4. :  OBJECT  of:  evidence.    When  such  re-survey  was  made,  it  was 

competent  for  the  board  of  supervisors,  in  considering  it,  to  hear  parol 
evidence  as  to  where  the  original  survey  was  aetnally  made,  and  upon 
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being  satisfied  that  the  re-sunrev  was  upon  the  line  as  originallj  sar- 
▼eyed,  to  approve  and  oonfirm  the  re-snnrey.  The  very  object  of  a  re- 
survey  is  to  ascertain  the  location  of  a  road  ahready  established.    Id, 

5. :  LIMIT  OF  AUTHORiTT  OF  suPERYisoRS.    The  statute  anthoriziDi: 

the  re-survey  of  public  roads  makes  no  provision  for  a  survey  to  estab- 
lish highways  a<^uired  by  the  public  by  prescription;  and  it  was  not 
within  the  power  of  the  board  or  supervisors  to  vary  the  line  of  road  as 
originally  surveyed,  by  taking  evidence  of  adverse  possession  and  user. 
Bbck,  J.,  dhaeniing.    Id. 

HOMESTEAD. 

1.  Proceeds  of:  liabilttt  fob  debts.    Whether  the  proceeds  of  a  home- 

stead shall  become  liable  for  debts  depends  always  upon  the  manner  of 
dealing  with  it.  In  this  case  the  husband,  who  bad  the  title  to  the 
homestead,  exchanged  it  for  a  new  homestead  and  the  lot  in  controversy, 
but  had  all  the  property  thus  taken  in  exchange  conveyed  to  his  wife:^> 
Held  no  fraud  upon  creditors  of  the  husband,  and  they  could  not  subject 
the  lot  to  the  payment  of  the  husband*s  debts.    Jones  v.  Brandt^  :i^. 

2.  Incumbrakcb  of.    Where  the  plaintiff  sought  to  enforce  a  lien  against 

defendant's  homestead,  based  upon  a  parol  agreement  of  the  wife,  who 
held  the  legal  title,  to  execute  a  mortgage  on  the  property,  held\h2X  the 
petition  was  properly  dismissed,  since,  under  Code,  section  1990,  no  in- 
cumbrance or  the  homestead  is  of  anv  validity  unless  it  be  based  upoii 
a  written  instrument  signed  by  both  nusband  and  wife.  Clay  v.  Rich" 
ardsoHt  489. 

3.  Part  of  building  exempt  as.    Defendant  owned  a  two  story  brick 

building  twenty  by  eighty  feet,  with  basement,  and  the  part  of  the  lot 
on  whidi  it  was  built.  The  front  room  of  the  basement  had  been  (but 
not  since  the  rendition  of  plaintiffs  judgment)  used  as  a  barber  shop: 
the  first  story  above  the  basement,  except  the  stairway  and  two  smali 
rooms  conntructed  by  temporary  partitions,  was  occupied  as  a  business 
room;  defendant  with  his  family  lived  in  the  building  and  occupied  the 
whole  second  storv  above  the  oasement,  and  had  the  sole  use  of  the 
stairway,  and  used  to  some  extent  for  storage  the  two  temporary  rooms 
above  referred  to  on  the  floor  alx)ve  the  basement  i—Held  that  the  whole 
second  story,  the  stairwav,  the  basement  and  the  ground,  constituted 
defendant's  homestead,  but  that  the  first  story  except  the  stairway  was 
subject  to  execution.    Matjfitld  v,  Maaaden^  617. 

4.  Abandoment  of:  facts  constituting.    Where  a  person  had  a  home- 

stead in  the  country,  but  left  the  same  and,  witli  his  family,  moved  to 
town  to  engage  in  the  practice  of  law,  intending  to  reside  permanently 
in  town  if  he  succeeded  in  his  practice,  otherwise  to  return  to  his  coun- 
try home,  held  that  these  facts  showed  an  intention  to  abandon  the 
homestead,  qualified  only  bv  a  contingency  which  the  owner  intended  to 
avoid,  and  that  the  removal  from  the  homestead,  with  such  an  intention 
constituted  an  abandonment  in  the  contemplation  of  the  law.  Kimball 
V.  WiUon,  638. 

5.  Change  of:  liability  for  debts.    A  new  homestead  of  no  greater 

value  than  the  old  one,  though  purchased  in  part  with  proceeds  of  the 
old  one,  and  in  part  with  other  means,  is  exempt  from  the  debts  of  the 
owner,  contracted  subsequently  to  the  occupan<7  of  the  old  homestead. 
Lay  r.  Templeton^  684. 

6.  Judicial  SALE  OF.    See  Estoppel,  4. 

7.  Platting  of  bt  sheriff.    See  Judicial  Sale,  4. 
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HUSBAND  AND  WIFE. 

1.  Pebsonal  property  op  wipe:  statutes  construed.    Where  plain- 

tiff gave  to  her  husband  money  with  the  understandinfr  that  he  was  to 
ose  it  to  the  best  advantage,  and  to  account  to  her  for  the  money,  with 
interest  or  profit,  when  required,  and  he  invested  in  real  estate  taken 
in  his  own  name,  held,  that,  though  it  be  conceded  that  the  money 
thereby  vested  in  the  husband  **in  favor  of  third  persons  actinf?  in  (?ood 
faith  and  without  knowledge  of  the  real  ownership/'  binder  section  2499 
of  the  Revision,  yet  that  section  had  no  appUcation  to  parties  who  be- 
came creditors  of  the  husband  after  its  repeal  and  the  enactment  of  sec- 
tion 2202  of  the  Code,  and  ihat,  as  to  such  creditors,  the  money  did  not 
vest  in  the  husband,  but  constituted  a  debt  which  was  a  valuable  consid- 
eration for  the  conveyance  of  real  estate  by  the  husband  to  the  wife. 
(This  point  affirmed  on  rehearing.)    Jones  r.  Brandt,  ^32. 

2.  Ante-nuptial  contract  avoided  by  wipe's  delinquency.  Where  a 

woman  brought  an  action  against  the  administrator  of  her  deceased  hus- 
band to  recover  an  annuity  provided  in  an  ante-nuptial  contract,  and  it  ap- 
peared that  she  abandoned  her  husband  seven  weeks  and  three  daj's  after 
the  marriage,  on  account  of  his  becoming  intoxicated,  a  habit  which  he 
had  fully  developed  and  of  which  she  was  fully  aware  when  the  contract 
was  consummated,  held  that  she  could  not  recover,  and  that  her  peti- 
tion was  properly  dismissed.     York  v,  Ferner,  Adm'r,  487. 

See  Evidence,  5. 

Pauper,  4. 

Estoppel,  3. 

Garnishment,  2. 

IMBECILITY. 
See  Insani^ty. 

INDEMNIFYING  BOND. 
See  Bond. 

INDICTMENT. 
See  Criminal  Law. 

INFANT. 

1.  Action  by  next  friend:  dismissal  by  court.    Where  an  infant 

brought  an  action  by  his  next  friend,  and  the  court  dismissed  the  action 
upon  the  finding  of  record  that  **  said  action  is  not  being  prosecuted  for 
the  benefit  of  said  minor,  and  that  the  further  prosecution  of  said  action 
is  not  for  the  be.st  interest  of  said  minor,  *'  held  that  the  dismissal  was 
warranted  by  section  2'j65  of  the  Code,  and  that,  in  the  absence  of  show- 
ing to  the  contrary,  the  findiDgs  of  the  court  must  be  presumed  to  have 
been  made  upon  sufficient  evidence.  Ball^  by  next  finend,  o.  Miller^ 
634. 

2.  Contract  op  :  rule  of  law.    When  the  court  can  pronounce  the  con- 

tract of  an  infant  to  be  to  his  prejudice,  it  is  void,  and  when  to  his  bene- 
fit, as  for  necessaries,  it  is  good;  and  when  the  contract  is  of  an  uncer- 
tain nature  as  to  benefit  or  prejudice,  it  is  voidable  only  at  the  election  of 
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the  infant;  but  that  election  mast  be  exercised  within  a  reasonable 
time  after  attaining  majority.    Green  v.  Wilding,  679. 

disaffirhakgb:  rbasonable  timb.    What  is  a  reasonable 


time  after  majority,  under  section  2238  of  the  Code,  within  which  an  in- 
fant may  disaffirm  a  contract  made  in  infancy,-  depends  upon  the  cir- 
cumstances of  each  case.  But  as  the  plaintiff  in  this  case  did  not  at- 
tempt to  disaffirm  her  contract  except  by  bringing  this  action,  and  did 
not  oring  this  action  until  three  years  and  eight  months  after  attaining 
her  majority,  and  three  months  after  being  legally  advised  that  she 
could  disaffirm,  held  that  the  action  was  not  brought  within  a  reasonable 
time.  The  fact  that  she  was  informed  by  persons  not  qualified  to  give 
legal  advice  that  she  could  not  bring  her  action  until  her  infant  brother 
became  of  age,  was  not,  in  the  eye  of  the  law,  a  sufficient  reason  for  the 
delay.    Id, 

See  Tax  Sale  and  Deed,  5. 

INJCTNCTION. 

1.  Injunction  bond:  action  on:  evidence.  In  an  action  fordama^on 
an  injunction  bond,  it  was  error  to  render  judgment  for  plaintiff  m  the 
absence  of  evidence  that  the  injunction  suit  had  been  disposed  of;  and 
the  judge's  minutes  upon  his  calendar  that  the  suit  had  been  dismissed 
are  not  the  proper  evidence  of  that  fact.  Such  minutes  do  not  consti- 
tute the  judgment  of  the  court.    TowU  dt  Roper  v,  Leacox,  42. 

See  Highway,  2. 
INSANITY. 

1.  IhBBCILITT    AB  a  defense   to    MOUTGAOE   FORECLOSXniE:  BVIDENCB 

CONSIDEBED.    Peake  v.  Van  Lewven,  764. 

INSTRUCTIONS. 

1.  Instbuctions:  all  the  language  must  be  CONSIDERED.    Objections 

to  instructions  which  do  not  regard  all  the  language  used  therein  will 
not  be  considered.    Gronan  v,  Kukkuck,  18. 

2.  Pbactice:  erbor  cured  by  judgment.     Where  there  was  error  in 

neglecting  to  submit  to  the  jury  plaintiff's  demand  for  rent,  but  the  de- 
fendant consented  to  judgment  for  the  highest  amount  that  could  have 
been  recovered  under  the  evidence,  held  that  the  error  was  cured  by  the 
judgment.     Van  Horn  v.  Smithy  sheriff,  142. 

3.  Issue  not  supported  by  evidence.    When  an  issue  is  tendered  by  an- 

swer, but  not  supported  by  any  evidence,  the  defendant  cannot  be  pre- 
judiced by  the  failure  of  the  court  to  submit  that  issue  iu  his  instractions 
to  the  jury.     Van  Vechten  v.  Smith,  173. 

4.  Order  to  find  fob  defendant  is  not:  error  without  prejudice. 

An  order  by  the  court  to  the  jury  to  bring  in  a  verdict  for  the  defendant, 
is  not  an  '^instruction''  in  contemplation  of  the  statute  rec^uiring  instruc- 
tions to  be  in  writing,  and  the  fact  that  such  order  was  given  orally  was, 
at  the  most,  error  without  prejudice.    Milne  v.  Walker,  186. 

5.  Practice.    It  is  not  error  to  refuse  to  give  an  instruction  asked  wh^i 

another  instruction  given  to  the  jury  by  the  court  covers  substantially 
the  same  ground.    State  v,  Connor,  357. 
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6.  Slandbb:  pjctition  and  AicsiminENT.    Where  in  an  action  for  slander 

there  was  a  petition  and  an  amendment  thereto,  in  both  of  which  slan- 
derous words  were  charged,  and  the  court  in  one  of  its  instractions  to 
the  jury  directed  them  that  the  plaintiff,  in  order  to  recover,  must  show 
that  defendant  did  speak  of  her  **  one  or  more  of  the  different  forms  or 
words  charged  in  the  petition,^*  held  that,  if  it  were  conceded  that  the 
word  "petition"  did  not  include  the  amendment,  yet  under  the  circum- 
stances of  this  case  (see  opinion)  the  jury  could  not  have  been  misled  by 
the  omission  of  the  word  "amendment,  '  and  that  such  omission  was  no 
ground  for  reversal.    Fuhs  v.  Osiceiler,  431. 

7.  Not  supported  by  pleadings  or  evidence.    Where  in  an  action  on 

a  guaranty  a  settlement  and  waiver  were  pleaded,  not  as  independent 
defenses,  and  were  not  in  issue  as  such,  and  as  independent  matters  they 
did  not  constitute  a  defense,  because  they  occurred  before  the  guaranty 
was  executed,  held  that  it  was  error  to  instruct  the  jury  as  though  the 
issues  were  formed  on  these  matters,  especially  as  there  was  no  evidence 
whatever  tending  to  show  a  settiement,  or  a  waiver  of  the  terms  of  the 
contract.    Star  Wagon  Co,  v,  Sioezy,  Lebo  d^  Co,,  609. 

8.  Repetition  not  required.    It  was  not  error  to  refuse  to  give  to  the 

juiy  an  instruction  asked  by  a  party,  when  the  instruction  refused  was 
substantially  covered  by  one  given.    Crosby  v,  Hungerford,  712. 

See  Jury,  1,  2. 

Cities  and  Towns,  3. 

Railroads,  8, 10,  21. 

Fraud,  2,  3. 

Practice  in  Suprbub  Court,  21. 

Criminal  Law,  13,  22. 

Practice,  13. 

Exceptions,  2. 

Execution,  6. 

INSURANCE. 

1.  Life  insurance:  mutual  aid  assoclation:  how  par  subject  to 

statutory  control,  a  mutual  aid  association,  organized  under  sec- 
tion 1160  of  Code,  for  the  insurance  of  its  own  members  from  loss  by 
death,  sickness,  or  ac(;ident  (and  the  defendant  is  held  to  be  such  an  as- 
sociation), need  not  complv  with  the  provisions  and  requirements  of 
chapter  5,  title  9,  of  the  Code,  relating  to  life  insurance  companies  prop- 
erly so  called.  In  order  to  give  force  and  effect  to  section  1160,  the  word 
**every"  in  section  1161  must  be  limited  to  the  stock  and  mutual  compa- 
nies referred  to  in  the  sections  which  follow.  State  of  Iowa,  ex  rel. 
Auditor,  v,  Iowa  Mutual  Aid  Association,  125. 

2.  : :  liability  for  annual  report.  The  defendant  asso- 
ciation was  not  organized  until  April,  1831,  and  was  not  required  to 
make  an  annual  statement  until  January  1 ,  1882  '.--Held  that  an  action  be- 
gun in  August,  1881,  to  wind  up  the  business  of  the  defendant,  could  not 
be  sustained,  on  the  ground  that  it  had  failed  to  comply  with  the  law  in 
regard  to  making  an  annual  report.    Id, 

INTENTION. 
1.  Proved  by  conduct.    See  Evidence,  12. 


Digitized  by 


Google 


804  INDEX. 

INTEREST. 
1.  Rate  op.    See  Agency,  3. 

See  Sp£Cific  Pebforicaiiob,  1. 

INTOXICATING  LIQUORS. 
See  Cities  and  Towns,  1,  2,  7,  8,  9. 
Chimin AL  Law,  29. 

JUDGMENT  AND  DECREE. 

1.  On  special  verdict:  power  op  court  to  render.   See  Verdict,  1. 

2.  Procured  by  fraud:  petition  to  vacate:  question  to  be  tried. 

Where  plaintiff  petitioned  the  court  to  *'8et  aside,  vacate  and  reverse  a 
judgment  rendered  against  him,  on  the  ground  of  fraud  practiced  by 
the  defendants  in  procuring  it,  and  the  issues  were  maae  up  as  pre- 
scribed under  section  3158  of  the  Code,  nothing  could  be  tried  but  the 
question  whether  the  judgment  should  be  set  aside  and  vacated;  and  it 
was  error  for  the  court,  upon  the  trial  on  such  petition,  to  render  judg- 
ment against  the  defendants  on  the  issues  in  the  original  cause.  Brotcn 
V,  Byam,  52. 

3.  Prejudicial  fraud  in  securing:  facts  constituting.    The  facts 

constituting  the  fraud  practiced  by  defendants  in  procuring  the  judg- 
ment in  this  case  considered,  and  held  so  prejudicial  to  plaintiff  as  to 
justify  the  vacation  of  the  judgment  against  him.    Id. 

4.  Controls  opinion  op  court.    When  the  decree  of  a  court  is  at  vari- 

ance with  the  written  opinion,  the  former  controls  and  determines  the 
rights  of  the  parties.    Goodenoic  v.  Litchfield^  226. 

5.  In  bankruptcy:  not  collaterally  attacked.    The  appointment 

of  one  as  provisional  assignee  of  a  bankrupt  by  a  court  having  jurisdic- 
tion, though  irregular  and  erroneous,  is  not  void,  and  cannot  l^  attacked 
in  a  collateral  proceeding.    Baymond  t?.  Morrison y  371. 

6.  Personal,  on  notice  by  publication  only,  void.    Where  notice 

was  by  publication  only,  in  an  action  aided  by  attachment,  though  the 
court  might  have  rendered  a  judgment  in  rem  under  which  the  land  in 
question  might  have  been  sold,  yet,  as  the  court  did  in  fact  render  a 
personal  judgment  against  the  defendant,  on  which  the  land  was  sold, 
held  that  sucn  judgment  was  absolutely  void  for  want  of  jurisdiction, 
and  the  sale  of  the  land  thereunder  was  also  void.  Smith  v.  Griffin, 
409. 

7.  By  biassed  court:  not  void.    Where  a  justice  had  enough  of  feeling 

in  a  case  to  contribute  to  a  fund  for  the  procurement  of  a  witness  for  the 
prosecution,  while  it  was  very  reprehensible  for  him  to  try  the  case,  yet, 
as  he  was  not  a  party  to,  and  does  not  appear  to  have  had  any  pecu- 
niary interest  in  the  case,  his  judgment  was  not  void.  Foretnan  v 
Hunter,  sJieriff,  550. 

See  Specific  Performance,  1, 2,  3,  4. 

Partnership,  9. 

Guardian  and  Ward,  2. 
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JUDICIAL  SALE. 

1.  Execution  sale:  contract:  right  to  redeem.    Where  a  purchaser 

at  an  execution  sale,  after  the  sale,  offered  to  convey  to  the  execution 
debtor  the  land  purchased,  upon  bein^  paid  a  certain  amount  within  a 
certain  time,  which  amount  the  debtor  agreed  to  pay  within  the  time 
named,  if  he  could  raise  it,  but  failed  to  perform  on  his  part:  held  that 
these  facts  would  not  support  an  action  hy  the  debtor  against  the  pur- 
chaser and  his  grantee  to  redeem  the  land.    Tarkington  v.  Corley^  28. 

2.  Purchaser:  notice.    A  purchaser  at  sheriff^s  sale  is  bound  by  con- 

structive notice  that  the  legal  title  is  in  one  not  the  execution  defendant. 
Jones  V.  Brandt^  332. 

3.  :  ESTOPPEL.    Plaintiff  is  not  estopped  from  asserting  her  title  to 

the  pi"opcrty  in  question  because  she  might  have  enjoined  the  sale  under 
which  the  defendant  claims,  but  did  not.  She  was  not  bound,  in  law  or 
equity,  to  protect  defendant  by  such  injunction.    Id. 

4.  Platting  op  homestead.    When  a  whole  quarter- section  was  lawfully 

sold  in  a  body,  after  having  been  offered  in  forty  acre  parcels,  held  that 
the  execution  defendants  were  not  prejudiced  by  the  failure  of  the  sher- 
iff to  make  out  and  plat  the  homestead.    Brumbaugh  v,  Zollinger,  384. 

5.  Special  execution  :  duty  op  sheripp  to  pollow  dependant's  plan 

op  division.  Section  3088  of  the  Code  provides  that  '*at  any  time  be- 
fore 9  o'clock  A.  M.  of  the  day  of  the  sale,  the  defendant  may  deliver  to 
the  officer  apian  of  division  of  the  land  levied  on,  subscribed  by  him, 
and  in  that  case,  the  officer  shall  sell  according  to  said  plan  so  much  of 
the  land  as  may  be  necessary  to  satisfy  the  debt  and  costs,  and  no  more," 
applies  to  sales  under  special,  as  well  as  under  general  executions.  Tay- 
lor t\  Trulock,  558. 

6.  Dependant's  plan  op  division:  depiniteness  op.    Where  the  plan 

of  division  furnished  the  officer  by  the  defendant,  under  section  3088  of 
the  Code,  is  such  as  to  be  easily  intelligible  to  a  person  acquainted  with 
the  land,  and  is  certain  in  the  sense  that  it  can  be  made  certain,  the 
officer  should  not  disregard  it.    Id. 

7.  Purchaser  under  judgment  subsequently  reversed:  statute 

CONSTRUED.  Under  section  3199  of  the  Code,  which  provides  that 
••property  acquired  by  a  purchaser,  in  good  faith,  under  a  judgment 
subsequently  reversed,  shall  not  be  affected  by  such  revei-sal,"  held  that 
a  purchaser  who  does  not  pay  the  full  amount  of  his  bid,  but  only  the 
costs  in  the  case,  is  not  a  purchaser  in  good  faith;  nor  is  the  ^antee  of 
such  purchaser,  who  pays  to  his  grantor  only  the  money  paid  by  such 
grantor,  in  any  better  position  than  such  prantor;  nor  can  one  who 
acted  as  the  attorney  of  the  judgment  plaintiff,  both  in  the  court  below 
and  in  the  Supreme  Court,  and  who  is  chargeable  with  actual  knowl- 
edge of  the  appeal,  acquire  from  such  grantee  of  the  original  pur- 
chaser any  better  title  to  the  land  than  such  grantee  himself  had. 
O'Brien  v,  Han'ison,  686. 

8.  Defective  sale:  lien  op  purchaser  for  money  paid.    Where  land 

was  sold  on  a  judgment  which  was  reversed  on  appeal,  though  the  judg- 
ment debtor  was  allowed  to  recover  the  land  of  the  purchaser's  grantee 
in  an  action  for  that  purpose,  yet  it  was  hehl  that  such  grantee  should 
have  judgment  against  the  owner  of  the  land  for  the  amount  paid  the 
sheriff  on  the  sale.    Id. 

9.  Defective  sale:  abandonment  op  land  by  judgment  debtor. 

Where  land  was  sold  under  a  judgment  which  was  reversed  on  appeal, 
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and  the  purchaser  was  not  a  ^ood  faith  purchaser,  the  fact  that  the 
judgment  debtor,  after  the  shenffs  sale,  abandoned  the  land,  and  re- 
moved from  it  certain  buildings,  does  not  estop  him  to  recover  pos- 
session under  his  title.    Id. 

See  Guardian  and  Ward,  1-5. 
Estates  op  Decedents,  2,  3,  4,  5. 
Adhinistratob,  1,  3. 

JURISDICTION. 

1.  Jurisdiction:  circuit  court:  demurrer.    Where  an  action  a^inst 

an  administrator,  which  might  have  been  brought  in  probate,  is  m  fact 
brought  in  the  Circuit  Court  as  an  action  at  law,  the  court  has  jurisdic- 
tion, and  a  demun*er  will  not  lie.  The  remedy  of  the  defendant  is  to 
move  the  court  to  transfer  the  cause  to  the  probate  docket.  A  Mock  r. 
Sherman^  56  Iowa,  311,  followed.  Hutton  v.  Laws,  55  Iowa,  710,  dis- 
tinguished.   First  National  Bank  of  GarretsviUe  v.  Greeitj  171. 

2.  EXCLUSTYE  IN  CIRCUIT  COURT:  ACTION  FOR  SUPPORT  OP  NON-RESIDENT 

PAUPER.  Under  section  1*359  of  the  Code,  the  Circuit  Court  has  exclu- 
sive jurisdiction  of  proceeding3  by  one  county  against  another  to  re- 
cover for  money  expended  in  support  of  a  pauper  whose  legal  residence 
was  in  the  latter  county.  Cerro  Gordo  County  v,  Wright  County ^ 
485. 

3.  Consent  of  parties:  practice  in  supre^tb  court.    Consent  of  par- 

ties cannot  confer  juiisdiction  over  the  subject-matter  of  an  action;  and 
the  objection  that  the  court  below  had  no  jurisdiction  may  be  raiited  for 
the  first  time  in  this  court.    Id. 

4.  Proceedings  to  establish  lost  corner:  parties.    In  a  proceed inj? 

to  establish  a  lost  comer  of  land,  a  mere  statement  in  the  petition  that 
other  persons  therein  named  as  defendants,  besides  the  one  who  alone 
appeared  and  answered,  are  interested  in  the  cause,  is  not  sufficient  evi- 
dence to  establish  that  fact,  and,  in  the  absence  of  such  sufficient  evi- 
dence, the  court  had  jurisdiction  to  appoint  a  commissioner  to  establish 
the  comer  as  between  the  plaintiff  and  the  one  defendant  who  appeared, 
and  his  report  will  not  bo  set  aside  because  such  alleged  interested 
persons  were  not  before  the  court,  no  notice  having  been  served  on  them. 
Nesselrode  v.  Parish,  570. 

5.  Justice's  court:   amount  in  controversy:    attorney's  fee  as 

PART  of.  In  determining  the  jurisdiction  of  a  justice  of  the  peace, 
where  a  Question  is  made  as  to  the  amount  in  controversy,  an  attorney's 
fee  provided  m  the  note  is  not  to  be  considered  as  a  part  of  the  amount 
in  controversy,  but  it  is  to  be  treated  as  costs.  Chapter  185,  §  2,  Laws 
1880.    Spiesberger  Bros.  v.  Thomas,  606. 

6.  Justice's  court:  consent  of  parties.    Where  the  maker  of  a  note 

for  more  than  $100  consented  by  writing  in  the  body  of  the  note  that 
judgment  might  be  taken  thereon  before  any  justice  of  the  peace  in 
Dallas  county,  held  that,  although  the  note  was  payable  m  Poik 
county,  yet,  as  a  justice  of  the  peace  could  have  jurisdiction  only  by 
consent,  and  as  the  consent  was  limited  to  justices  of  tlie  peace  in  Dallas 
county,  a  judgment  rendered  on  the  note  by  a  justice  of  the  peace  of 
Polk  county  was  void  for  want  of  jurisdiction,  and  that  execution  thereon 
was  properly  enjoined.    Broicn  r.  Daris,  641. 
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7.  :  PBESUMPnoN  in  favor  of.    While  it  may  be  conceded  that, 

under  section  3669  of  the  Code,  a  decision  of  a  justice  of  the  peace  that 
he  has  jurisdiction  is  presumed  to  be  right  till  the  countrary  is  shown, 
yet  when,  as  in  this  case,  it  appears  on  the  face  of  the  record  thai  he 
had  not  jurisdiction,  the  presumption  is  rebutted.    Id, 

8.  :  BBSIDENT  PARTNEKSniP  AND  NON-RESIDENT  PARTNERS.  A  part- 
nership may  be  sued  before  a  justice  of  the  peace  of  the  county  where 
it  exists,  and  service  upon  a  resident  partner  will  give  the  justice  juris- 
diction  of  the  partnership,  and,  upon  such  service,  a  judgment  against 
the  firm  as  such  may  be  enforced  against  the  partnership  property,  and 
that  of  such  members  as  have  appeared  or  Tbeen  served  with  notice; 
but  where  an  action  is  brought  for  the  recovery  of  nnoney  a^j^ainst  the 
members  of  a  firm  as  individuals,  the  justice  has  no  jurisdiction  to  ren- 
der judgment  against  a  member  who  resided  and  was  served  with 
notice  in  another  county,  except  on  a  written  contract  for  the  payment 
of  money  in  the  township  where  the  suit  is  brought.  EbersoU  dt  Son 
V,  Ware,  6G3. 

See  Appeal,  1,  3. 

Fences,  4. 

Divorce,  1,  2,  3. 

Judgment,  5. 

Guardian  and  Ward,  1. 

Estate  of  Decendent,  2,  3,  4,  5. 

JURY. 

1.  Bound  by  instructions  of  court.    The  instructions  of  the  jury  con- 

stitute the  law  of  the  case,  and  must  be  followed  by  the  jury,  whether 
right  or  wrong.    Musser  db  Porter  v,  Maynard  elal.<,  11. 

2.  Verdict:  contrary  to  instructions:  set  aside.    The  instructions 

of  the  court,  without  inquiry  as  to  their  correctness,  coastitutute  the  law 
of  the  case,  so  far  as  the  jury  is  concerned;  and  when  the  verdict  is 
clearly  inconsistent  with  the  instructions,  it  should  be  set  aside  on  mo- 
tion.   Griffith,  AdtfCr,  v,  Parton,  31. 

3.  Alien  juror:  verdict  by; voidable,  not  void.    A  verdict  rendered 

by  a  jury,  two  of  whose  members  were  aliens,  is  erroneous  but  not  void. 
It  might  be  reversed  on  appeal,  but  it  cannot  be  disregarded  as  a  nullity. 
Foreman  v.  Hunter ,  sheriff,  550. 

See  Vkrdict,  2,  4,  5,  6. 

Practice,  18. 

JUSTICE  OF  THE  PEACE. 
See  Ybnue,  4. 

Jurisdiction,  5,  6,  7. 

LAND. 

1.  Lost  corner:  proceedings  to  establish:  parties:  jurisdiction. 
See  Jurisdiction,  4. 
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2.  Government  subdivision:  tbue  corner  op.  The  true  comer  of  a 
l^vemment  subdivision  of  land  is  where  the  United  States  surveyors 
m  fact  establish  it,  whether  such  location  is  right  or  wrong,  as  shown  by 
a  subsequent  survey.    Nesselrode  v.  Parish,  570. 

LAW  AND  FACT. 
See  NEGLiaENCB,  1. 
Railroads,  8. 
Sale,  1. 

LEASE. 

1.  Lessor  and  lessee:  measure  op  damages  for  withholding  leased 
PREMISES.  A.  was  occupying  as  a  store  room  a  building  owned  by  B., 
under  a  lease  which  expired  in  October,  1882.  July  22, 18S0,  the  parties 
agreed  in  writing  that  B.  should  move  the  building  into  the  adjoining 
street,  there  to  l^  occupied  by  A.  while  B.  should  erect  a  better  building 
on  the  site  of  the  old  one,  which  new  building  he  agreed  to  have  com- 
pleted and  turned  over  to  A.  by  October  15,  1880.  B.  did  not  get  the 
new  building  completed  until  .Tune,  1831,  and  then  refused  to  allow  A. 
to  take  possession  of  it;  but  A.  by  legal  measures  acquired  possession 
of  it  June  4,  1881.  A.  was  to  hold  the  new  building  instead  of  the  old 
one  under  the  terms  of  the  old  lease,  until  the  expiration  thereof.  Held 
that  the  measure  of  A's  damages  for  the  breach  of  the  contract  was  the 
market  rental  value  of  the  new  building,  less  the  rent  agreed  to  be  paid, 
from  October  15,  1880  to  June  4,  1881 ;  and  the  action  of  the  court  be- 
low in  allowing  him  the  difference  in  the  value  of  the  use  of  the  two 
places  from  October  15,  1880,  to  June  4,  1881,  was  held  en-oneous,  as  in- 
volving an  inquiry  into  the  extent  of  A's  business,  the  amount  of  goods 
he  would  probably  have  sold  in  the  new  building,  and  the  profit  he 
would  have  made  thereon — an  inquiry  too  speculative  and  remote  upon 
which  to  base  a  claim  for  damages.  Beck,  J.,  dissenting.  Alexander 
V.  Bishop,  572. 

See  Contract,  1, 10,  11. 

LESSOR  AND  LESSEE. 
See  Lease. 

LEX  LOCI  CONTRACTUS. 
See  Railroads,  6. 

LIEN. 

1.  Priority  of.    See  Mechanic's  Lien,  4;  Mortgage,  3. 

2.  Vendor's  Lien.    See  Tax  Sale,  6. 

See  Aoenct,  4. 

LIFE  INSURANCE. 
See  Insurance,  1,  2. 
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MANDAMUS. 

1.  Object  op  the  action.    The  proceedinjOf  by  mandamus  is  intended  to 

compel  officers  and  others  to  act  in  the  discharge  of  their  duties,  but  not 
to  review  their  action  when  discretion  may  be  exercised,  or  when  it  de- 
pends on  facts  to  be  ascertained  and  determined  by  them.  Scripture  r. 
Bums,  70. 

2.  School  directors:  renting  school-house:  discretion.    School  di- 

rectors may,  in  a  proper  case,  in  the  exercise  of  their  lawful  discretion, 
cause  the  school  to  be  taught  in  a  rented  house  instead  of  the  public 
school  building,  and  their  action  in  so  doing  cannot  be  reviewed  m  the 
proceeding  by  mandamus.    Id, 


3.  :  sectarian 'INSTRUCTION.    Where  plaintiff,  a  private  person, 

sought,  by  writ  of  mandamus  to  compel  school  directors  to  observe  and 
enforce  the  law  forbidding  sectarian  instruction  in  the  public  schools, 
held  that  the  relief  was  properly  refused,  because  it  did  not  appear  that 
plaintiff  had  demanded  of  the  directors  the  performance  of  the  duty 
sought  to  be  enforced.    Code,  section  3378.    Id, 

MECHANIC'S  LIEN. 

1.  Mechanic's  lien:  payment  on  contract:  subcontractor.  Where 
defendant  contracted  with  T.  to  build  a  house  and  furnish  the  material, 
knowing  that  T.  had  to  buy  the  lumber  for  the  house  of  some  one,  and 
reserving  the  right  to  discharge  mechanics*  liens,  if  any  should  be 
claimed,  and  T.  bought  the  lumber  of  plaintiffs,  but  defendant  did  not 
know  that  he  had  bought  it  on  credit,  until  near  the  expiration  of  thirty 
days  from  the  time  the  last  of  the  lumber  was  furnished,  when  plaintiffs 
served  upon  him  a  notice  of  their  lien,  but  before  that  time  the  contract 
price  haa  become  due  and  had  been  paid  by  the  defendant  to  T.,  held 
that,  under  these  circumstances,  defendant  could,  in  the  exercise  of  rea- 
sonable diligence,  have  discovered  that  plaintiffs  were  entitled  to  a  lien, 
and  that  the  lien  must,  therefore,  be  established  in  an  action  for  that 
purpose.  Winter  r.  Hudson^  54  Iowa,  336,  followed,  and  Stewart  r. 
Wright,  52  Iowa,  335,  distinguished.    Gilchrist  v.  Anderson,  274. 

L  Assignment  for  benefit  of  creditors.  An  assignee  for  the  benefit 
of  creditors  has  the  right  to  enforce  a  mechanic's  lien  existing  in  favor 
of  the  assignors.    German  Bank  v.  Schloth,  316. 


:  CONTRACT  WITH  PARTNERSHIP:  CHANGE  OF  PARTNERS:  TRANS- 
FER OF  NOTES:  LIEN  KEPT  IN  FORCE.  R.,  D.  &  H.,  partners,  furnished 
the  machinery  for  a  mill  under  contract  with  defendants,  S.  et  al.,  own- 
ers of  the  mill.  Afterwards,  and  after  the  most  of  the  machinery  had 
been  furnished,  R.  sold  his  interest  in  the  partnership  property  and  busi- 
ness to  the  other  partners,  D.  and  H.,  ana  M.  was  taken  into  the  firm. 
Within  a  short  time  after  this,  D.  likewise  sold  his  interest  to  H.  and  M., 
who  after  that  constituted  the  fimr.  With  each  of  these  changes  the 
firm  name  was  changed,  and,  at  each  transfer,  the  partners  remaining 
assumed  all  the  obligations  and  liabilities  of  their  predecessors.  H.  & 
M.  afterwards  made  a  general  assignment  for  the  benefit  of  their  cred- 
itors to  G.  Before  the  machinery  of  the  mill  was  completed,  and  during 
the  existence  of  the  firm  of  R.,  D.  &  H.,  S.  et  al.  in  consideration  of  said 
contract,  executed  their  four  notes  to  R.,  D.  &  H.,  which  were  transfeiTcd 
by  indosement  to  the  German  Bank— two  of  them  as  collateral  security, 
and  two  of  them  were  discounted.  Two  of  these  notes  were  renewed 
while  in  the  hands  of  the  bank,  and  made  payable  to  D.,  H.  &  M.,  who 
then  constituted  the  firm.  After  the  assignment  to  G.,  he  took  up  the 
notes  held  by  the  bank,  and  which  had  been  dishonored  by  S.  et  at,,  in 
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order  to  discharge  the  indorsers,  R.,  D.  &  H.  and  D.,  H.  &  M.  After  R. 
and  D.  had  both  transferred  their  interest  in  the  firm,  and  after  all  the 
materials  had  been  famished,  D.  for  B.,  D.  &  H.,  made  affidavit  to  and 
filed  their  statement  of  account^  claiming  a  mechanic's  lidn  for  R.,  D.  & 
H.  In  an  action  by  G.,  the  assignee,  to  foreclose  the  mechanic's  lien, 
held: 

1.  That  inasmuch  as  R.,  D.  &  H.  made  the  contract  with  S.  et  aZ.,  from 
which.they  were  not  relieved  by  the  subsequent  changes  in  the  firm, 
K.,  D.  &  H.  (and  D.  for  them)  were  authorized  to  file  the  claim  for, 
and  to  perfect  their  lien. 

2.  That  the  lien  thus  perfected  inured  to  the  benefit  of  H.  &  M..  the 
holders  of  the  debt.  [Miller's  Code,  g  2139;  McClain's  Statutes,  p. 
602,  §  13;  Brown  v.  Smith,  55  Iowa,  31.] 

3.  That  H.,  being  a  member  of  each  successive  firm,  had  all  the  time 
an  interest  in  the  debt,  and  a  right  to  security  by  a  mechanic's 
lien,  which  right  was  not  limited  to  his  share  of  the  debt,  but  ex- 
tended to  the  whole  debt,  and  was  for  the  benefit  of  himself  and  his 
partners. 

4.  That  G.,  the  assignee  of  H.  &  M.,  might  enforce  the  lien  for  the 
amount  due  on  the  notes,  after  the  payee  had  indorsed  the  notes  to 
Uie  bank,  and  he  bad  been  compelled  to  take  them  up  after  their 
dishonor  by  the  makers.  Following  the  doctrine  of  Fattcell  r.  Grier, 
38  Iowa,  83,  and  overruling  the  dictum  in  Scott  v.  Ward,  4  G.  Greene, 
112,  on  this  point. 

5.  That  although  a  part  of  the  material  was  furnished  and  used  after 
the  machinery  was  running,  and  was  not  included  in  the  notes,  yet, 
as  it  was  used  to  complete  and  perfect  the  machinery,  and  was  rea- 
sonably within  the  contract  for  furnishing  the  machinery,  the  as- 
signee was  entitled  to  have  the  same  included  in  the  amount  of  his 
lien.    Id, 

4. :  PRIOR  mortoaoe:  applicatioit  of  proceeds  of  premises. 

Where  materials  arc  furnished  and  used  for  a  building  already  erected 
and  covered  by  a  prior  mortgage,  and  the  whole  premises  do  not  sell  for 
more  than  sufficient  to  pay  off  the  prior  mortgage,  the  proceeds  must  all 
be  applied  on  the  prior  mortgage,  according  to  the  last  clause  of  §  2135, 
par.  4,  Miller's  Code  (McClain's  Statutes,  p.  600,  §  9,  par.  4),  which  clause 
must  be  construed  as  a  proviso  to  the  preceding  language  of  the  para- 
graph to  which  it  belongs.    Id. 

5.  Statement  for:  form  of.    Under  section  1851  of  the  Revision,  as 

amended  by  chapter  111,  of  the  laws  of  1862,  it  was  not  necessary,  in  a 
statement  for  a  mechanic's  lien,  to  set  forth  the  name  of  the  owner  of 
the  property  at  the  time  the  lien  was  filed.  Accordingly  it  was  held 
that,  where  the  owner  who  had  incurred  the  indebtedness  died  before 
the  filing  of  the  lien,  it  was  sufficient,  as  against  the  heirs,  to  file  the 
Hen  agamst  the  estate  of  the  deceased  owner.    Welch  v,  McGmth,  519. 

6.  Foreclosure  of:  parties  to.    In  an  action  to  foreclose  a  mechanic's 

lien,  under  sections  1858  and  1859  of  the  Revision,  where  the  owner  who 
had  incurred  the  indebtedness  died  before  the  suit  was  brought,  it  was 
not  necessary  to  make  the  heirs  parties  to  the  suit.  A  foredosure  against 
the  administrator  of  the  deceased  party  is  just  as  binding  upon  bis  heirs 
or  devisees  as  would  have  been  a  foreclosure  against  himself  daring  his 
lifetime.    Id, 
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7. :  STATUTE  OP  LIMITATIONS  WAIVED.    .Where,  in  an  action  to 

foreclose  a  mechanic's  lien,  there  were  proper  parties  defendant,  who 
miffht  haye  plead  the  statute  of  limitations,  but  did  not,  held  that  the 
defense  was  waived,  and  that  it  could  not  afterwards  be  mterposed  in  a 
collatend  proceeding  to  defeat  the  title  acquired' by  the  foreclosure  pro- 
ceedings.   Id, 

8.  Averments  necessary  in  petition  to  establish.  Where  neither 
the  petition,  nor  the  amendment  thereto,  contained  any  averment  that 
the  plaintiff  performed  any  carpenter  work,  or  other  work,  for  the  de- 
fendant, or  furnished  him  any  materials,  or  that  there  is  anything  due 
the  plaintiff  for  such  work  Or  materials,  there  was  Ao  foundation  for  a 
recovery  as  for  such  work  and  materials,  nor  for  a  decree  making  the 
amount  of  such  recovery  a  specific  lien  on  the  property  in  question. 
Roberts  v.  Campbell^  675. 

MINGLING  OP  FUNDS. 
See  AoENCT,  4. 

MINORS. 
See  Infant. 

MISNOMER. 
1.  Of  corporation:  effect  of.    See  Raihroads,  9, 10. 

MISTAKE. 
See  Contract,  10, 11. 

MORTGAGE. 

1.  Chattel  mortgage:  recovery  of  property  under.  One  who  seeks 
by  virtue  of  a  chattel  mortgage  to  recover  the  possession  of  property 
which  he  claims  is  covered  by  it,  must  rely  on  the  strength  of  nis  own 
title,  and  not  on  the  weakness  of  the  title  of  his  adversary.  Eggert  db 
Thoren  v.  White,  464. 

2. :  insufficient  description:  parol  evidence  to  aid.    The 

description  of  the  property  in  the  mortgage  was  aa  follows:  **A11  and 
the  entile  crop  of  flax  and  wheat  and  other  grain  or  produce  raised  on 
the  east  half,  etc,'*  and  the  year  when  the  same  were  to  be  ^'raised," 
was  not  stated;  Iield  insufficient  to  put  defendants  on  inquiry  as  to  crops, 
none  of  which  were  ''raised,"  and  only  five  acres  of  which  were  sown, 
at  the  time  of  the  execution  of  the  mortgage,  and  that  the  description 
could  not  be  aided  by  parol  testimony.    Id, 

3.  Chattel  mortgage:  transfer  of  mortgagor's  interest:  priority 
of  claims  upon.  Where  the  sherilf  had  possession  of  a  stock  of  goods 
for  the  purpose  of  selling  the  same  under  a  chattel  mortgage,  and  before 
the  sale,  a  writ  of  attachment  in  a  suit  against  the  mortgagors  was 
placed  in  his  hands,  which  he  levied  on  the  goods  subject  to  the  mort- 
gage, and  the  suit  proceeded  to  judgment,  and  a  special  execution  issued 
therein,  which  was  also  placed  in  the  sheriff's  hands  and  by  him  levied 
on  the  goods  subject  to  the  mortgage,  and  it  was  then  a^preed  by  and 
between  the  mortgagors,  the  mortgagees,  and  the  attachmg  creditors, 
that  the  goods  should  be  sold  in  bulk  under  the  mortgage,  the  mortgage 


Digitized  by 


Google 


812  INDEX. 

Hatisfied,  and  the  residue  applied  on  the  attachment,  and  the  goods  were 
sold  accordingly,  but  before  the  payment  of  the  purchase  money,  the 
sheriff  was  gamisheed  at  the  suit  of  plaintiff  against  the  mortgagors: 
held,  that  the  agreement  between  the  mortgagors,  the  mortgagees  and 
the  attaching  creditors  operated  as  a  transJer  of  the  mortgagors  equity 
of  redemption,  and  took  priority  over  the  subsequent  garnishment  of  the 
plaintiff.    Phelps  v.  Winters  d:  Hill,  561. 

4.  Evidence:  parol  to  snow  that  bill  op  sale  was  intended  for 

MORTGAGE.  While  the  authorities  are  conflicting,  the  weight  of  rea- 
son, in  the  opinion  of  this  court,  is  in  favor  of  the  rule,  that  parol  evi- 
dence is  admissible  in  an  action  at  law  as  well  as  in  equity,  to  show  that 
a  bill  of  sale,  absolute  on  its  face,  was  intended  as  a  mortgage;  and  in 
action  by  the  holder  of  the  bill  of  sale  to  recover  the  property,  where  the 
bill  is  not  set  up  in  the  petition  as  the  ground  of  plaintiff's  claim,  the 
defendant  may  introduce  such  parol  evidence  without  pleading  the  facts 
in  his  answer.    Mc Annuity  v,  Seickf  586. 

5.  :  :  DEGREE  OF  ETiDENCE.    While  it  is  true  that  the  rule 

by  which  a  chancellor  governs  his  own  action,  in  cases  in  which  it  is 
soaght  by  parol  evidence  to  convert  a  deed,  absolute  on  its  face,  into  a 
mortgage,  is  that  **the  proof  should  be  clear,  satisfactory  and  conclu- 
sive,*' yet  it  is  the  established  rule  of  this  State  that  Questions  of  fact, 
submitted  to  a  jury  in  civil  cases  are  to  be  determined  by  a  simple  pre- 
ponderance of  the  evidence.    Id, 

6.  Chattel  mortgage:  terms  op:  foreclosure  before  debt  due: 

EXECUTION  against  MORTGAGOR.  Where  a  chattel  mortgage  pro- 
vided that  the  mortgagor  might,  whenever  he  chose  so  to  do,  take  im- 
mediate possession  of  the  mortgaged  goods  and  sell  the  same  in  satis- 
faction of  the  mortgage  debt:  held  that  the  mortgagor  might  assert  the 
right  thus  given  when  the  goods  were  seized  by  an  officer  upon  execu- 
tion against  the  mortgagor,  even  though  the  mortgage  debt  was  not 
then  due,  and  that,  after  the  assertion  of  such  right,  there  was  no  inter- 
est left  in  the  mortgagor  which  was  subject  to  execution.  Wells  v. 
Chapman,  658. 

See  Specific  Performance,  4. 
Estoppel,  1. 
Mbchanic*s  Lien,  4. 
Redemption,  1. 
Exeecution,  4. 

MUNICIPAL  CORPORATIONS. 

1.  Power  to  ISSUE  bonds  in  satisfaction  of  judgment.   Where  one 

Q.  had  obtained  judgment  against  the  plaintiff,  a  municipal  corpora- 
tion, held,  arguendo,  that  the  plaintiff  had  power,  under  section  500  of 
the  Code,  to  issue  its  bonds  to  G.  for  the  amountof  the  judgment — ^that 
this  was  equivalent  to  issuing  its  bonds  to  borrow  money  to  pay  the 
judgment  creditor.    City  of  Sioux  City  r.  Weave,  95. 

2.  Validity  op  bonds  on  their  face  negotiable:  issued  in  satisfac- 

tion OF  judgment.  Where  a  municipal  corporation  has  power  to  bind 
itself  by  a  written  obligation,  even  if  it  be  conceded  that  it  has  not  the 
power  to  make  the  same  negotiable,  and  it  executes  its  written  obliga- 
tion, making  the  same  negotiable  in  form,  it  would  not  be  void;  it 
would  result  only  that  the  mstrument  would  not  in  fact  be  negotiable; 
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and,  in  ibis  case*  where  bonds  were  so  issued  in  satisfaction  of  a  judg- 
ment^ held  a  sufficient  payment  of  the  judfifment  to  support  an  action 
a^inst  the  defendants,  on  account  of  whose  wrong  the  judgment  had 
been  obtained.    Id. 

3.  Contract  op  chaibman  op  strket  committee:  city  not  bound  by. 
A  contract  made  by  the  chairman  of  a  street  committee  is  not  the  act  of 
the  committee,  and  does  not  bind  the  city  whose  council  appointed  the 
committee.  The  general  rule  is  that,  where  power  is  entrusted  to  two 
or  more  persons,  without  an  express  provision  that  either  one  alone 
may  exercise  it,  it  can  be  exercised  only  by  the  concurrent  act  of  at  least 
a  majority.    Id, 

4. :  ratification  by  street  commissioner.  The  street  commis- 
sioner, unless  he  had  authority  to  bind  the  city  by  a  contract  made  by 
him  originally,  had  no  power  to  bind  the  city  by  mtification  of  a  con- 
tract made  by  the  chairman  of  the  street  committee.    Id, 


:  ratification  by  city  council:  practice  in  supreme  court. 

Where  there  was  no  evidence  tending  to  show  a  ratification  of  the  agree- 
ment made  by  the  chairman  of  the  street  committee,  this  court  wild  not 
consider  an  objection  that  the  question  of  ratification  was  not  properly 
submitted.  To  constitute  such  ratification,  there  should  have  been,  at 
least,  the  expressed  assent  of  the  majority  of  the  city  council;  but  there 
appears  to  be  no  evidence  of  such  assent.    Id. 

Liability  to,  op  party  obstructing  street:  contributory  negli- 
gence OF  city.  Where  a  person  places  an  obstruction  in  the  street  of 
a  city,  ho  is  not  in  a  condition  to  demand  of  the  city  that  it  shall  remove 
the  obstruction  at  its  own  expense,  if  it  has  knowledge  of  it,  and  in  case 
of  failure  to  remove  it  after  such  knowled^,  that  it  shall  be  precluded 
from  looking  to  him  for  indemnification,  if  it  is  adjudged  to  pay,  and 
does  pay,  damages  for  an  injury  caused  by  the  obstruction.    Id. 


NEGLIGENCE. 

1.  Contributory:  law  and  fact.    If  there  are  no  complicating  circum- 

stances, and  if  the  undisputed  facts  are  such  that  a  reasonable  mind  can 
draw  no  other  conclusion  than  that  the  plaintiff  was  in  fault,  it  is  the 
province  of  the  court  to  determine  the  Question  as  one  of  law,  and  it  may 
properly  order  the  jury  to  return  a  veraict  for  the  defendant.  Milne  v. 
Walker,  18G. 

2.  Contributory.    See  Railroads,  2,  23;  Cities  and  Towns,  4, 11,  12;  Mu- 

nicipal Corporations,  6. 


See  Railroads,  3, 4,  18,  19. 
Agency,  2. 
Contracts,  13. 
Clerk  op  Courts,  1. 
Surety,  2. 
Sale,  1. 
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NEGOTIABLE  INSTRUMENTS. 

See  Municipal  Corporatio.ns,  2. 

Promissory  Notes,  6, 11. 

NEW  TRIAL. 

1.  New  trial:  petition  for:  order  op  procedure  undbb.    Upon  the 

hearing  of  apeHtion  for  a  new  trial,  under  the  first  subdiyision  of  nee-. 
tioDS  8154  and  3155  of  the  Code,  the  court  should  first  make  an  order  of 
record  granting?  (in  a  proper  case),  a  new  trial,  before  proceedinpr  to  de- 
termine the  merits  of  the  origfinal  case  upon  the  issues  made  therein. 
Brown  v.  Byam^  52. 

2.  Petition  for:  change  of  venue.    Where  a  proceeding  was  pending 

to  vacate  a  judgment  and  for  a  new  trial,  under  section  3145,  subdivis- 
ion 6,  of  the  Code,  it  was  error  for  the  court  to  grant  a  change  of  venue. 
The  proceedings  authorized  under  this  statute  are  in  the  nature  of  a  writ 
of  error  coram  nobis,  and  are  provided  for  the  review  of  a  case  after  final 
judgment  in  the  very  court  wherein  it  was  rendered.  Oilman,  Adm'r^  v. 
Donovan,  76. 

3.  Petition  for:  amendment  to.    Where  an  insufficient  petition  for  a 

new  trial  was  filed  within  the  year  provided  by  g  3157  of  the  Code,  and, 
after  the  expiration  of  the  year,  an  amended  petition  was  filed,  setting 
up  facts  which  might  be  sufficient,  held  that  the  amended  petition  could 
not  be  regarded  as  a  more  specific  statement  of  the  original,  and  did  not 
entitle  the  plaintiff  to  a  new  trial.    Harnett  v,  Harnett,  401. 

4.  Service  by  publication:  statute  construed.    Section  2877  of  the 

Code,  which  authorizes  a  retrial  within  two  years  of  all  cases  where 
judgment  by  default  has  been  rendered  against  one  served  by  publica- 
tion onl^,  has  no  application  to  the  case  of  a  judgment  void  for  want  of 
jurisdiction  to  render  it.    Smith  t?.  Griffin,  409. 

5.  Motion  for:  when  made.    A  motion  for  a  new  trial,  except  on  the 

ground  of  newly  discovered  evidence,  cannot,  under  section  2o33  of  the 
Code,  be  made  four  months  after  the  rendition  of  the  judgment  in  the 
case.    Patterson  v.  Jack,  632. 

6.  Newly  discovered  evidence:  affidavit.    When  a  motion  for  a  new 

trial  is  made  on  the  ground  of  newly  discovered  evidence,  it  must  be  sup- 
ported by  affidavit.    Id. 

7.  Motion  for.    See  Exceptions,  2. 

See  Divorce,  4. 

.    NOTICE. 

1.  Possession  of  land.  The  possession  of  land  is  sufficient  notice  to  a  per- 
son taking  a  mortgage  thereon  from  the  holder  of  the  legal  title,  of  the 
'equitable  title  which  the  person  in  possession  has  in  the  land.  Walters 
V.  Connelly,  217. 

2. :  EXTENT  OF  NOTICE.  Actual  possession  of  a  part  is  legal  posses- 
sion of  the  whole  of  a  tract  of  land  covered  by  the  title  under  which  the 
actual  possession  of  the  part  is  taken,  and  possession  of  the  part  will  im- 
part notice  of  the  possessor's  title  to  the  whole  tract.    Id, 
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3.  Op  appeal:  effect  of.    See  Practice,  12. 

4.  Of  condukxation  of  right  of  wat.    See  Railroads,  16. 

See  Judicial  Sale,  2. 
Judgment,  5. 
New  Trial,  4. 
Guardian  and  Ward,  1. 
Promissory  Note,  9. 
Tax  Sale,  10, 11. 
Estates  of  Decedents,  4. 

NUISANCE. 
See  Cities  and  Towns,  11. 

Practice  in  Supreme  Court,  27. 

OFFICERS. 
See  Tax  Sale,  3. 

ORDINANCES. 
See  Cities  and  Towns,  1,  2,  7, 10. 

PARENT  AND  CHILD. 
See  Pauper,  2. 

Fraudulent  Conveyance,  5. 

PARTIES. 

1.  Brought  in  by  cross-petition:  practice.    Where  certain  mort- 

gagees were  interested  in  the  identical  matter  for  which  the  action  was 
brought,  and  might  haye  been  joined  as  plaintiffs,  it  was  competent 
for  the  defendants  to  bring  them  in  by  cross-petition,  that  the  adjudica- 
tion respecting  their  title  might  be  complete.    Bunce  v,  Bunce^  533. 

2.  Right  to  join  gives  no  right  to  be  substituted.    Section  2683  of 

the  Code,  which  gives  to  any  one  interested  in  the  subject-matter  in- 
volved in  the  action  the  right  to  unite  with  the  defendant  in  resisting 
the  claim  of  the  plaintiffs,  does  nob  give  to  such  interested  person  the 
right  to  be  eubstitutedfor  the  defendant.  Brition  v.  Z>.  M.,  0.  <t  8.  R. 
Co.y  540. 

See  Mechanic  *8  Lien,  6. 

Appeal,  7. 
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PARTNERSHIP. 

1.  Dissolution:  promissory'  note:  evidence.    Where  an  aclion  was 

brought  afifainst  the  members  of  a  firm  on  a  note  purporting  to  be  exe- 
cuted by  the  firm,  and  for  answer  a  general  denial  was  pleaded,  held 
that  it  was  error  to  exclude  evidence  offered  by  defendant  to  show  that, 
prior  to  the  execution  of  the  note,  one  of  the  members  of  the  firm  had 
conveyed  his  interest  in  the  firm  property  to  his  copartners;  for,  while 
such  conveyance  could  not  be  held  to  operate  ipso  facto  a  dissolution 
of  the  firm,  it  tended  to  show  a  dissolution,  and,  hence,  was  not  imma- 
terial, especially  if  it  should  also  be  made  to  appear  that  plaintiff  had 
knowledge  of  the  fact.     Waller  v,  Davis,  103. 

2.  Withdrawing  of  partner:  new  firm  under  old  name:  liability 

FOR  OLD  DEBT.  Where  articles  of  copartnership  contemplated  that  a 
partner  might  withdraw  after  six  months,  and  that  the  remaining  part- 
ners should  pay  him  for  his  interest  and  continue  the  business,  held  that 
the  withdrawal  of  one  partner  dissolved  the  old  partnership,  and  that 
the  remaining  partners  constituted  a  new  firm,  and  that  the  new  firm, 
though  acting  under  the  same  name  as  the  old  one,  could  not  be  bound 
by  a  promissory  note  executed  by  one  of  its  members  for  a  debt  of  the 
old  firm,  unless,  upon  the  dissolution  of  the  old  firm,  the  new  one  as- 
sumed and  became  primarily  liable  for  the  debts  of  the  old.    Id. 


Time  OF  partner:  contract. construed.  Where  articles  of  copart- 
nership provided  that  each  partner  should  give  to  the  business  of  the 
firm  his  whole  time  and  attention,  **e^cept  such  time  as  may  be  proper 
foFfthe  fulfilling  of  the  duties  of  any  oftice  or  agency  held  individually 
by  either  partner;  ♦  ♦  ♦  j^j  neither  partner  shall  accept 
or  continue  to  hold  any  office  or  agen«;y  unless  by  the  consent  of  his  co- 
partner;" held  that  the  exception  applied  not  only  to  oftices  and  agen- 
cies held  by  individual  partners  t^t  the  time  of  the  formation  of  the  part- 
nership, but  also  to  offices  and  agencies  held  by  a  partner  at  any  time 
during  the  continuance  of  the  partnership,  and  the  partner  so  holding 
any  such  office  or  agency  was  alono  entitled  to  the  profits  thereof.  Starr 
V.  Case.  491. 

Accounting  between  survivors  and  estate  op  deceased  part- 
ner. The  surviving  partners,  in  an  action  against  the  administrator  of 
a  deceased  partner,  cannot  have  money,  which  the  decedent  in  his  in- 
dividual capacity  held  for  the  use  of  a  third  person,  appropriated  to  the 
payment  of  a  debt  owing  by  such  third  person  to  the  firm;  not,  at 
least,  without  making  such  third  person  a  party  to  the  action.    Id, 

:  appropriation  of  payment.     Where  the  firm  of  S.,  P.  & 

H.  was  dissolved  by  the  death  of  P.,  and  C.  was  owing  the  firm  and 
was  also  owing  S.  &  H.,  and  money  came  into  the  hands  of  S.  &  H. 
to  the  credit  of  C.  from  the  sale  of  a  judgment  out  of  which  a  part  of 
the  account  of  S.  P.  &  H.  arose,  held  that,  since  neither  C.  nor  S.  &  H. 
had  made  any  application  of  the  money,  the  law  would  apply  it  on 
the  debt  due  S.,  P.  &  H.,  that  being  the  oldest  debt.    Id, 


:  DUTY  OF  SURVIVOR.  It  is  sufficient  that  the  siuriving  part- 
ners, in  settling  the  affairs  of  the  partnership,  act  in  good  faith  and 
with  reasonable  diligence;  and  the  fact  that  money  came  into  their 
hands  to  the  credit  of  persons  who  were  owing  the  firm,  did  not  make 
it  obligatory  on  them  to  retain  out  of  such  monev  enough  to  satisfy 
the  debts  due  the  firm,  though  they  might  have  aone  so.    Id, 

:  COMPENSATION  OF  SURVIVORS.  Surviving  partners  are  not  en- 
titled to  compensation  for  settling  the  affairs  of  the  partnership ;  and 
the  survivors  of  a  legal  firm  are  not  entitled  to  compensation  for  legal 
services  rendered  in  the  collection  of  claims  due  the  firm.    Id, 
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:  USE  OF  FiRif  PBOPBRTT.    SurvivinjT  partners  are  entitled  to  the 

exclosiye  possession  and  management  of  the  partnership  property  for 
the  purposes  of  settling  up  the  partnership  business;  ana,  in  case  of 
the  oissolution  by  death  of  a  firm  of  lawyers,  it  was  error  to  charge 
the  survivors  for  tLe  use  of  the  firm  library  pending  the  settling  of  the 
partnership  aflfairs.    Id, 


9. :  FOBif  OF  JUDOMBNT.  In  an  accounting  before  the  court  be- 
tween the  surviving^  partners  and  the  estate  of  a  deceased  partner,  it 
was  error  to  render  judgment  against  the  survivors  jointly.  The  judg- 
ment should  have  been  against  them  aeterallyj  proportioned  to  their 
several  liability.    Id, 

10. :  APPOBTiONMENT  OF  C0BT8.  In  this  case— iui  action  for  an  ac- 
counting between  surviving  partners  and  the  estate  of  a  deceased  part- 
ner—each party  was  adjudged  to  pay  the  costs  and  fees  of  his  own  wit- 
nesses, ana  sucn  part  of  all  remaming  costs  including  costs  of  appeal, 
as  is  proportionea  to  his  interest  in  the  firm.    Id, 

11.  Dissolution  of:  conflicting  testimont  considered  in  deteb- 
hining  the  bights  and  liabilities  of  yabious  pabtib8.  rich- 
ordM  V,  Burden,  723. 

See  Mechanic*s  Lien,  3. 
Pbomissobt  Note,  Id 

JUBISDICnON,  8. 

PAUPER. 

1.  In  oitt:  who  mat  obdbb  aid  for:  statute  constbued.    When,  un- 

der section  1361  of  the  Code,  the  board  of  supervisors  has*  appointed  an 
overseer  of  the  poor  for  a  city,  such  overseer  has  exclusive  control  of  the 
poor  of  such  city,  and  the  township  trustees  have  exclusive  control  of  the 
poor  in  the  township  outside  of  the  city,  and  in  such  case  the  county  is 
not  liable  for  aid  rendered  a  city  pauper  on  the  order  of  the  township 
trustees.    Hoyi  v.  Black  Hawk  County,  184. 

2.  Maintenance  bt  son.    The  son  of  a  poor  person,  unable  to  maintain 

himself  by  work,  is  liable  to  the  county  for  money  expended  in  support 
of  such  poor  person  upon  the  order  of  the  township  trustees,  and  may  be 
compelled  by  order  of  court  to  support  him.  Jasper  County  v.  Osborne, 
208. 

3.  Who  is.    Although  a  man  has  a  homestead  right  in  forty  acres  of  land, 

and  is  the  owner  of  certain  personal  propertjr  kept  on  said  land,  yet  if  he 
is  aged,  infirm,  and  otherwise  destitute,  and  unable  to  maintain  himself 
by  Gibor,  and  his  homestead  and  personal  property  are  in  the  control  of 
his  wife  and  children,  who,  by  their  cruel  and  inhuman  treatment,  make 
it  impossible  for  him  to  live  at  home,  or,  without  litigation,  to  control  or 
enjoy  his  personal  property,  he  is  a  '*poor  person'*  in  contemplation  of 
the  statute.  Adams  and  Seeyebs,  JJ.,  from  their  views  of  the  evidence, 
dissenting.    Id, 

4.  Action  fob  maintenance.    While  the  wife  of  such  a  person  is  liable 

to  the  county  for  his  support,  or  to  any  citizen  who  might  take  care  of 
him,  yet  the  county  may  waive  its  right  of  action  against  her  and  pursue 
its  remedy  against  the  son.    Id, 

5.  Employment  of  prtsician  fob:  boabd  of  supebyisobs  contbol 

TOWNSHIP  TBUSTfiES.  When  the  board  of  supervisors,  in  a  county 
where  there  is  no  poor  house,  employed  a  competent  physician  to  attend 

Vol.  LIX— 52 
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all  the  poor  of  the  county,  the  tnutees  of  the  township  in  which  each 
phyaician  redded  mlRht  not  disregard  each  employment,  nnd  employ 
other  phjrsicians  to  render  such  senrioet  within  their  township,  and 
thereby  bind  the  county  to  pay  for  the  sorvioes  of  snch  other  physicians. 
Mansfield  v.  Sa4  County,  6U. 

See  JuBDBDionoif ,  2. 


PAYMENT. 
1.  AppBOPBiATioif  OF.    See  Partnership,  8. 

PLEADING. 

1.  Petition  nr  replevin:  all  construed  together.    All  the  allega- 

tions of  a  petition  must  be  considered  together,  and  if,  when  so  consid- 
ered, it  appears  that  a  good  cause  of  action  is  not  presented,  a  demoner 
will  lie.    Houghtaling  v.  Hills,  287. 

2.  Motion  to  strike  part  of  answer.    Where  plaintiff  alleged  that  de- 

fendants were  to  pay  out  certain  moneys  deposited  with  them  on  the  or- 
der of  one  v.,  plaintiff  *8  agent,  for  flax  seed  only,  and  defendants  for 
answer  alle^^ed  that  they  were  authorized  to  pay  out  the  money  on  V.^s 
order  pertaining  to  the  ousiness  of  his  agency  without  restriction,  it  is 
plain  that,  under  the  contract  set  up  by  defendants,  they  were  author- 
ized to  pay  v.,  upon  his  order,  sums  actually  due  him  as  commissions 
upon  his  purchases,  and  an  allegation  in  the  answer  that  there  was  a 
sum  actually  dueV.,  and  that  defendants  paid  the  same,  was  proper,  and 
the  court  properly  refused  to  strike  it  out  on  plaintiff  *s  motion.  Minne- 
sota Linseed  Oil  Co,  v.  Montague  at  Smith,  448. 

3.  Practice  :  repetition  of  bad  plea.    Where  the  first  answer  was  held 

bad  on  demurrer,  and  the  second  count  of  the  substituted  answer  differed 
from  the  firat  answer  only  in  the  addition  of  a  few  allegations  which  were 
immaterial,  the  said  second  coont  was  properiy  stricken  oat  qd.  motioii. 
Phenix  Ins.  Co,  v.  Findley,  591. 

4.  Bbldbf  limited  bt.    See  Practioe,  15. 

5.  Failure  to  plead  in  tiicb.    See  Practice,  11. 

See  Torts,  1. 
mortoagb,  4. 
Mbchanic*b  Lien,  8. 

POSSESSION. 
See  Notice,  1, 2. 

Criminal  Law,  12. 

PRACTICE. 

1.  Excluding  anstter  of  witness:  error  not  presumed.  The  fact 
propotied  to  be  established,  or  the  evidence  intended  to  be  elicited,  hy  a 
question,  must  appear,  in  order  to  justify  the  conclusion  that  the  ralmjg^ 
of  the  court  in  refusing  permission  of  the  witness  to  answer  it  was  prg- 
udicial  error.    Gronan  v.  Kukkueh,  18. 
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2.  IkstiSticiknt  pimTiON:  advantage  taksh  op,  how.  If  the  facts 
stated  in  the  petition  do  not  entitle  plaintiff  to  relief,  and  defendant  fails 
to  demur,  advantage  may  be  taken  of  tJie  defect  by  motion  in  arrest  of 
jadffment,  or  the  court  may,  at  the  trial,  as  in  this  case,  direct  the  jnry 
to  find  for  the  defendant.    Smith  v,  B„  C,  B.  dt  N.  E.  Co.,  73. 

8.  Ok  pbtition  fob  new  tjoal:  change  of  venue.    See  New  Trial,  2. 

4.  Municipal  bonds:  validity  of  not  tbiablb  in  collateral  pbo- 

CEEDiNG.  Where  defendants  had  obstructed  plaintiff 's  street,  whereby 
G.  was  iigured,  and  plaintiff  sued  defendant  to  recover  the  amount  of  a 
judgment  which  G.  had  procured  against  plaintiff  on  account  of  such  in- 
luiy,  which  judgment  plaintiff  had  satisfied  by  issuing  to  G.  its  negotia- 
ble bonds  for  the  amount  of  the  iudgment,  and  defendants,  for  an 
amendment  to  their  answer,  set  up  that  the  bonds  constituted  no  satis- 
faction or  parent  of  the  judgment,  because  they  were  invalid  for  want 
of  authoritjT  in  plaintiff  to  issue  them,  held  that  the  amendment  was 
properly  stricken  out  on  plaintiff's  motion,  because  the  validity  of  the 
Donds  could  not  thus  be  tried  in  a  collateitd  proceeding.  City  of  Sioux 
City  V.  Weare,  95. 

5.  Obdeb  of  argument:  discretion  of  court.    Where,  upon  the  prin- 

cipal issue  in  thercase,  the  burden  of  proof  was  on  the  defendant,  the 
onier  of  ar^rument  rested  largely  in  the  discretion  of  the  court;  and  the 
fact  that  defendant  was  allowed  to  open  and  close  the  argument  is  no 
ground  for  reversal.     Van  Horn  r.  Smith,  sheriff,  142. 

6.  Dismissal  of-  action:  statute  construed.    Sections  2844  and  2845 

of  Code  of  1878  apply  equally  to  actions  at  law  and  suits  in  equity,  and 
thereunder  it  is  not  competent  for  the  court,  on  its  own  motion,  to  dis- 
miss a  cause  in  equity  without  pr^'odice,  after  it  has  been  finally  submit- 
ted on  the  evidence.  In  such  case  the  defendant  is  entitled  to  a  decis- 
ion upon  the  merits,  so  that  the  judgment  may  bar  another  action  for 
the  same  cause.    Beck,  J.,  dianenting.    Forsythe  v.  McMurfy,  162. 

7.  Ebrob  without  pbbjudioe.    When  the  very  issues  excluded  by  sus- 

taining a  demurrer,  though  erroneously,  to  one  count  of  an  answer,  were 
I>leaded  in  another  count,  and  preKnted  to  the  jury  by  proper  instruc- 
tions, and  a  special  verdict  was  rendered  thereon,  held  error  without 
prejudice  to  tne  defendant,  and  no  ground  for  reversal.  McKeever  v. 
Jenks,  300. 

8.  Belief  limited  bt  demand.    The  court  should  not  grant  to  either 

party,  plaintiff  or  defendant,  relief  in  any  respect  greater  than  he  de- 
mands.   Tice  9.  Derby,  312. 

9.  Examination  OF  witnesses:  discretion  of* court.    The  latitude  to 

be  allowed  in  the  examination  of  witnesses  depends  large! v  on  the  circum- 
stances of  the  case  and  rests,  to  some  extent  at  least,  in  the  discretion  of 
the  court.  In  this  case,  where  the  witness  introduced  by  plaintiff  indicated 
a  strong  purpose  to  sustain  the  validity  of  the  transaction  on  which  plaint- 
iff leli&l,  held  no  error  to  allow  great  latitude  in  cross-examination. 
ZjOtce  Bros,  ^  Co.  v.  Young,  364. 

10.  Substitution  of  party  plaintiff.  When  an  action  was  brought  in 
the  name  of  the  township  as  plaintiff,  and  the  defendant  appeared  and 
demurred  on  the  ground  that  the  township  had  no  legal  capacity  to  sue, 
and  the  demurrer  was  sustained,  held  that  it  was  not  error,  under  section 
2689  of  the  Code,  to  allow  the  clerk  of  the  township  to  be  substituted  as 
party  plaintiff  by  amendment  to  the  original  petition.  Wells,  Clerk  of 
Washington  Township,  v,  Stomback,  376. 
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11.  Fah^ubb  to  PiiBAD  IN  TiMB.  Defendant,  by  agreeoient,  was  roled  to 
answer  in  thirty  days;  he  failed  to  do  so,  and  plaintiff  moved  for  judge- 
ment by  defaalt: — Held  that  under  the  circomstances  (see  opinion)  the 
motion  was  properly  denied.    Red/Uld  v.  MilUr,  393. 

12.  Exceptions:  nottcs  of  appbal.  Where,  daring  the  trial,  nnmerons 
exceptions  were  taken  to  the  rulings  Of  the  court,  many  of  them  to  the 
giving  and  to  the  refusing  to  give  instructions,  and  on  June  21st  there 
was  a  verdict  and  judgment  for  plaintiff,  but  no  formal  exception 
entered  at  the  end  of  the  judgment  entry,  and  on  .Tune  24th  defendant 
filed  a  motion  to  set  aside  the  yerdict  and  for  a  new  trial,  setting  out 
the  errors  complained  of  |>ending  the  trial,  and  also  that  the  verdict 
was  not  supported  by  sufficient  evidence  and  was  contrary  to  law,  which 
motion  was,  on  June  27th,  overruled,  to  which  ruling  defendant  at  the 
time  excepted,  held: 

1.  That  the  exception  taken  to  the  ruling  denying  a  new  trial  was  a 
sufficient  exception  to  the  judgment. 

2.  That  a  notice  of  appeal  from  the  judgment  rendered  on  the  21st 
day  of  Jane  properly  brought  up  in  the  Supreme  Court  all  the  ob- 
jeotions  properly  saved  on  the  tnal  of  the  case,  including  the  mo- 
tion.for  a  new  trial.    GulUher  v.  C,  R,  L  dt  P.  R.  Co.,  416. 

13.  Instructions:  fraud.  Where  fraud  in  procuring  a  written  contract 
of  settlement  was  pleEided  to  avoid  the  effect  of  the  writing,  but  the 
facts  proved  did  not  constitute  fraud,  the  court  should,  when  reouested, 
have  ustarucled  the  jury  that  there  was  no  evidence  of  fraud,    id, 

14.  Special  interrogatoribs.  When  defendant  requested  the  court  to 
submit  to  the  juiy  special  interrogatories,  few  in  number,  easily  under- 
stood and  not  tending  to  confusion,  which  called  for  answers  to  ultimate 
fieicts  in  issue,  and  wmoh  were  not  vulnerable  to  any  valid  objection,  the 
request  should  have  been  granted.    Id, 

15.  Relief  limited  bt  plbadinos.  Relief  can  be  granted  alone  on  the 
case  made  in  the  pleadings:  held,  accordingly,  tha^  as  [>laintiff  can 
have  relief  only  by  the  setting  aside  of  a  judicial  sale,  which  sale  she 
has  not  attacked  in  her  petition,  she  cannot  have  the  relief  demanded 
in  this  case.    Welch  p,  MeOrathy  519. 

16.  Neoliqencb  of  clerk:  action  dismissed  for.  A  motion  was  made 
to  dismiss  plaintiff's  action  because  the  clerk  had  failed  to  make  a  mem- 
orandum in  the  appearance  docket  of  the  date  of  filing  the  petition, 
and  the  court  sustained  the  motion:  held  properly  sustained,  under 
section  200  of  the  Code,  which  provides  that  no  pleading  of  anjr  descrip- 
tion shall  be  considered  as  filed  until  such  memorandum  is  made, 
^ic Arson  f.  Blair ^  531. 

17.  Directions  of  court  to  witness.  It  is  not  improper  for  the  court,  on 
its  own  motion,  to  indicate  to  a  witness  what  n^teni  should  be  con- 
sidered in  answering  a  questicm,  nor,  when  objections  are  made  to  ques- 
tions asked  a  witness,  to  state  what  the  court  deems  the  proper  course 
to  be  taken.    BriUon  v.  D.  M„  0.  (t  S.  R.  Co.,  540. 

18.  Questions  to  jury:  dischargb  without  answer.  Where  the  court 
submitted  to  the  jury  at  the  instance  of  the  defendant  a  question,  the 
answer  to  which  could  have  determined  nothing  material  to  the  case, 
and  then  discharged  the  jury  against  defendant's  objection,  without 
requiring  them  to  answer  the  question,  held  no  error  to  justify  a  new 
trial.    Dreher  v.  L  S.  W.  R.  Co.,  599. 
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19.  Writ  of  bbror:  kg  presuhption  where  record  is  silent.  A 
writ  of  error  requires  only  so  much  of  the  record  to  be  certified  as  is 
necessary  to  secure  a  correction  of  the  error  complained  of;  and  no  pre- 
sumption can  be  indulged  in  reference  to  a  point  about  which  the  por- 
tion of  the  i-ecord  so  certified  is  silent.  Sptesberger  Bro9,  v,  Thomas^ 
606. 

20.  Appeal:  order  to  tx)wer  court  to  apportion  costs:  failure  to 
mote  the  court.  Where  a  judgment  inclading  costs  is  reversed,  and 
the  decree  of  the  appellate  court  directs  the  court  below  to  make  an 
equitable  apportionment  of  the  costs  in  that  court,  and  reserves  to  the  de- 
fendant the  right  to  move  at  the  next  term  for  such  apportionment,  this 
decre<i  clearly  implies  that  the  original  judgment  for  costs  is  not  left 
standing,  and  the  neglect  of  the  defendant  to  move  the  court  for  an  ap- 
portionment of  the  costs  will  not  have  the  effect  to  keep  the  original 
jndgment  for  costs  against  him  in  force.    0*Bnen  r.  Harrieon^  686. 

21.  Interrogatories  to  jury:  dutt  of  party  proposing.  The  stat- 
ute is  imperative  that  a  party  proposing  to  submit  to  the  jury  special 
interrogatories  shall  submit  the  same  to  the  attorney  of  the  adverse 
party  before  the  argufneni  is  begun.  It  is  not  sufficient  that  thev  be 
submitted  to  the  court;  and  the  court  did  not  err  in  refusing  to  submit 
to  the  jury  interrogatories  which  had  not  been  submitted  to  the  adverse 
attorney  within  the  time  provided  by  statute.  Crosby  f .  Hungetford, 
712. 

See  Verdict,  2. 

Witnesses,  2. 

Divorce,  8 

Instructions,  5. 

Criminal  Law,  24. 

Parties.  1. 

Appeal,  4. 

Bill  of  Exceptions,  2. 

Jury,  1. 

Exceptions,  1, 2. 

Etidencb,  17, 


PRACTICE  IN  SUPREME  COURT. 

1.  Costs  of  amended  abstract.    Where  the  cause  was  reversed  in  the 

Supreme  Court,  and  the  abstract  of  appellant  does  not  seem  to  have 
been  prepared  in  bad  faith,  in  order  to  throw  the  burden  of  preparing 
an  additional  abstract  on  the  appellee,  but,  on  the  contrary,  the  appel- 
lant's abstract  fairly  presented  the  Question  to  be  determined,  a  motion 
to  tax  the  cost  of  printing  appellee  b  additional  abstract  to  the  appel- 
lant must  be  overruled.    Bivtni  r.  Dgam,  52. 

2.  :    UNLAWFUL  CnANOE  OF    VENUE:    SUIISKQUENT    PROCEKDINOS 

NOT  revikwed.  Where  tliii*  court  has  determined  that  an  order  gi*ant- 
ing  a  change  of  venue  was  without  authority  of  law,  it  will  not  go 
iarther,  and  review  the  unauthorized  proceedings  in  the  case^  subse- 
quent to  the  change  of  venue.    Giltuattf  Adm*r^  r.  Donovan,  76. 
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3. :  POINTS  NOT  ICADK  BY  COUNSEL.    While  we  are  not  anthorized 

to  decide  a  case  upon  a  point  not  made  by  counsel,  we  ore  not  required  to 
disregard  a  valid  objection,  ftimply  because  we  cannot  concur  in  the  rea- 
sons assigned  for  its  support  by  the  counsel  who  nn^ed  it.    Id. 

4.  Partial  abstract  of  bvidencb.    Where  the  abstract  does  not  show 

that  it  contains  all  the  evidencCt  and  the  appellee  moves  to  dismiss  the 
appeal  on  that  ground,  the  motion  must  be  sustained.    Orun  v,  Bonen, 

5.  No  JUDGMENT   APPEALED  FROM*.  APPEAL  DISMISSED.     This  COUrt  CaU 

entertain  an  appeal  only  when  a  judgment  has  been  rendered  from 
which  an  appeal  may  be  taken,  and  the  judgment  must  be  affirmatively 
shown;  ana,  in  the  absence  of  such  showing,  the  case  will  be  dismiased, 
even  though  the  parties  fail  to  raise  the  oojection;  for,  being  jurisdic- 
tional in  its  nature,  the  parties  cannot  waive  it  by  silence  or  consent. 
Id, 

6.  %aALDBNoyo:  no  question  of  law  and  no  injustice  to  appel- 

lant: JUDOMBNT  affirmed.  On  an  appeal  from  an  action  in  chan- 
cery to  settle  a  partnership,  triable  (2e  tiovo  in  this  court,  where  there  is 
no  point  of  law  involved  and  the  judgment  does  the  appellant  no  in- 
jusUce,  the  judgment  will  be  affirmed.    Barnard  v,  Coppess^  85. 

7.  Argument  not  filed  in  time.    It  is  not  the  practice  to  strike  from 

the  files  an  argument  not  filed  in  time;  but  in  such  a  ease,  when  the 
court  is  asked  (and  not  otherwise)  the  costs  of  such  argument  will  be 
taxed  to  the  party  filing  it,  unless  the  delay  in  filing  has  been  reasonably 
excused.    Renwick  v.  Bancroft,  116. 

8.  Trial  de  novo:  objections  to  evtdencb.     In  a  trial  of  acause<2tf 

novo  the  Supreme  Court  will  not  consider  objections  to  the  admission  of 
testimony  made  in  the  court  below.  Hanks ,  Adm'r,  v.  Van  Oarder, 
179. 

9.  Motion  to  suppress  deposition  not  enlarged.    When  a  motion  is 

made  by  plaintiff  in  the  court  below  to  suppress  one  part  of  a  deposition 
on  one  ground,  he  cannot  undercover  of  that  motion  oe  heard  to  argue  in 
the  appellate  court  tliat  another  part  of  the  deposition  was  inadmissi- 
ble and  should  have  been  suppressed  on  another  ground.    Id, 

10.  Motion  not  ruled  on  deemed  waived.  When  a  motion  to  exclude 
testimony  or  to  suppress  a  deposition  is  made  in  the  court  below,  but 
does  not  appear  to  have  been  ruled  on,  the  appellate  court  will  deem  the 
motion  to  have  been  waived.    Id. 

11.  Objection  not  raised  below.  A  defense  not  pleaded  and  an  objec- 
tion not  raised  in  the  court  below,  cannot  be  heara  for  the  first  time  in 
the  Supreme  Court.    Jasper  County  v,  Osborn,  208. 

1?.  Objection  too  late.  After  a  cause  has  been  submitted,  determined, 
and  a  rehearing  gi-anted,  it  is  too  late  to  raise  for  the  fii*st  time,  in  an 
argument  for  rehearinier,  the  objection  that  a  former  adjudication  of  the 
oueation  in  issue  is  void  for  want  of  jurisdiction  in  the  court  rendering 
tiie  former  judgment.    Goodenow  v.  Utchjield^  226. 

13.  Verdict  against  evidence.  Tliis  couH  cannot  say  that  a  verdict 
should  have  been  set  aside  as  being  against  the  evidence  when  the  en« 
dence  is  conflicting  and  is  not  all  before  the  court  Everett  v,  U,  P.  R. 
Co,,  243. 
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14.  Rejection  of  eyidbnoe:  ebbor  must  be  shown.  Where  evidence 
ia  rejected  by  the  trial  court,  this  court  will  presume  that  it  was  properly 
rqjected,  unlesa  the  contrary  affirmatively  appears  from  the  record.    Id, 


15.  Eyidbnce:  in  law  action  tbied  to  coubt.  When  an  action  not 
triable  de  novo  in  the  Supreme  Court  is  tried  to  the  court  below  without 
a  jury,  and  evidence  is  improperly  admitted  against  objection,  it  must 
be  presumed  that  the  court  considered  such  evidence,  and  its  admission 
will  be  ground  for  reversal.    Leasman  v.  Nicholson,  Ex*r,,  259. 

16.  Coubt  limited  bt  bbgobd.  This  court  cannot  consider  an  objection 
when  the  record  does  not  contain  the  facts  necessary  for  its  det^mina- 
tion.    State  v,  Mclntiret  2bi, 

17.  Relief  limited  bt  the  becord.  While  in  this  case  it  would  seem 
that  a  judgment  more  favorable  to  plaintiff  ought  to  have  been  ren- 
dered, yet,  as  he  does  not  appeal,  and  makes  no  complaint,  this  court 
cannot  inquire  into  the  correctness  of  the  amount  of  the  judgment. 
Ballou  V.  LucaSt  AdnCx,  22. 

18.  Abstbact  not  objected  to  deemed  cobbect.  When  a  party  has 
served  an  amended  abstract  on  an  opposite  party,  who  has  made  no  re- 
sponse thereto,  such  abstract  must  be  deemed  correct.  SiaXe  v.  Clapper, 
279. 

19.  Indictment:  pbesumption  in  favob  of  loweb  coubt.  When,  for 
some  reason  not  disclosed  by  the  record,  an  indictment  was  set  aside, 
and  the  cause  referred  back  to  the  same  grand  jury,  the  action  of  the 
court  must  be  presumed  to  be  correct.    Id, 

20.  Assignment  of  ebbobs.  An  assignment  of  error  in  these  words:  'The 
court  erred  in  overruling  the  defendant's  exceptions  to  the  report  of  the 
referee  and  entering  judgment  against  the  defendant,*'  held  not  suffi- 
ciently specific  under  Code,  §  3207.    Horfer  v.  City  of  BurlinqUm,  281. 

21.  Evidence  and  instbuctions:  ebbob  without  pbejudice.  Objec- 
tions to  the  admission  of  evid^ice  and  to  the  giving  of  instructions  will 
not  be  considered,  when  the  result  could  not  have  been  changed  by  the 
ezdusion  of  the  evidence  and  the  withholding  of  the  instructions  com- 
plained of.  Langford  dt  Orton  p.  Ottumwa  Water  Power  Co,,  gar- 
nishee, 283. 

22.  Objections  not  aboued.  Where  counsel  fail  to  present  in  argument 
objections  to  the  rulings  of  the  trial  court  in  refusing  instructions,  tiiis 
court  will  -not  consider  such  objections.    McKeever  v.  Jenks,  300. 

23.  Defense  not  made  below  waived.  Matter  of  defense  which  was 
not  presented  to  the  trial  court  must  be  deemed  to  have  been  waived, 
and  cannot  first  be  urged  in  this  court    Id, 

24.  Vebdict:  evidence  to  suppobt.  The  evidence  in  this  case  being 
considered  and  found  to  be  conflicting,  this  court  will  not  interfere  with 
the  judgment  rendei-ed  on  the  verdict.    Martin  v.  C,  /.  B,  Co.,  411. 

25.  Motion  to  dismiss  appeal.  The  appellant  having  in  this  case  shown 
by  affidavit  that  the  grounds  on  which  was  based  a  motion  to  dismiss 
the  appeal  are  not  true,  h>fd  that  the  motion  must  be  overruled.  Cerro 
Gordo  County  v.  Wright  County,  485. 

26.  Tbial  db  novo:  time  fob  cbbtiftino  evidence:  statute  con- 
6TBUED.  In  this  case,  decree  was  entered  April  4,  1881,  the  evidence 
was  certified  by  the  trialjudge  August  1,  1881,  and  the  cause  was  sub- 
mitted to  the  Supreme  Court  April  21,  1882.    Held  that  the  evidence 
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was  certified  in  time  to  eniiUe  appellant  to  a  trial  de  novo,  under  Chap. 
85,  Laws  of  1882,  which  took  effect  March,  10,  1832,  and  which  provides 
that  the  evidence  may  be  certified  at  any  time  within  the  time  allowed 
for  taking  an  appeal,  and  which  is,  by  its  terms,  made  applicable  to 
all  causes  not  already  submitted  to  the  Supreme  Court.  Starr  v.  Case, 
491. 

27.  SuBTAiNiNo  PART  OP  JUDGMENT.  Where  under  an  ordinance  there 
was  a  judfifment  imposing  a  fine  upon  defendant  for  maintaining  a  nui- 
sance, and  an  order  was  appended  for  the  abatement  of  the  nuisance  at 
his  costs,  this  court,  being  oohged  to  reverse  the  judgment  as  to  the  fine, 
cannot  sustain  the  order  for  the  abatement,  whidi  was  merely  inci- 
dental to  the  penalty.    Incorporated  Town  of  Nevada  v.  Hutchins,  506. 

28.  Abstract  deemed  correct.  Where  appellee  does  not  present  any 
additional  abstract  amending  the  abstract  of  appellant,  this  court  must 
accept  the  abstract  of  appellant  as  correct,  and  what  appears  on  the 
face  thereof,  to  be  true.    Gates  v.  Brooks,  510. 

29.  Bill  of  exceptions  not  signed  and  filed  in  time.  Where  the 
appellant's  abstract  fails  to  show  that  the  bill  of  exceptions  was  signed 
and  filed  during  that  term,  or  that  the  time  to  do  so  was  by  consent  ex- 
tended beyond  the  term,  such  bill  will  be  stricken  out  in  tbis  court  on 
motion,  especially  when  appellant's  counsel  appear  to  have  l^ecn  served 
with  notice  of  the  motion,  but  take  no  notice  of  it  in  argument.    Id. 

80.  Passing  on  constitution ality  of  a  statute.  When  the  appellant, 
for  the  first  time  in  his  argument  in  replv,  contends  that  a  statute  is 
unconstitutional,  the  argument  comes  too  late  to  be  considered  by  this 
court.  Appellee  shoulahave  had  an  opportunity  to  answer  the  argu- 
ment. It  is  only  after  the  fullest  argument,  and  the  most  mature  con- 
sideration, that  this  court  will  pass  upon  so  important  a  question.    Id, 

81.  Question  not  raised  below:  costs.  A  party  aggrieved  by  the 
tozation  of  costs  should  move  in  the  court  below  to  have  the  same 
re- taxed.  When  appellant  failed  to  make  such  motion,  or,  if  he  did 
make  it,  failed  to  assign  error  as  to  the  ruling  thereon,  he  cannot  be 
heard  in  regard  thereto  in  this  court.    Id. 

82.  Error  which  might  hays  been  corrected  below.  Where  it  ap- 
peared on  cross-examination  that  a  witness,  on  the  examination  m 
chief,  took  into  consideration  improper  matters  in  estimating  damages, 
defendant  should  have  moved  the  court  to  strike  out  the  objectionable 
evidence  before  asking  this  court  to  correct  the  error.  Britton  v.  D.  Jf., 
0.  dt  S.  B,  Co..  540. 

88.  Error  with  only  nominal  prejudice:  no  ground  for  reversal. 
In  this  case,  the  third  count  of  appellant's  answer  was  held  bad  on  de- 
muri'er  in  the  court  below.  If  that  count  was  good  for  anything  as  a 
defense  (which  this  court  considers  very  doubtful)  it  was  good  only  for 
a  nominal  sum;  and  this  court  will  not  reverse  a  case  to  allow  the  aj^ 

Sellant  to  recover  nominal  damages  to  which  he  shows  that  he  is  enti- 
ed.    Phoenix  Ins.  Co.  v.  Findley,  591. 

84.  Evidence  not  certified.  Where  the  plaintiff  does  not  show  that 
the  evidence  is  all  certified,  this  court  cannot  hold  that  the  verdict  was 
not  supported  by  the  evidence;  and  a  statement  in  the  abstract  that 
'*the  record  here  abstracted  contained  all  the  evidence,"  is  very  far 
from  saying  that  the  abstract  contains  all  the  evidence.    Id. 

85.  Question  not  brought  up.  Where  plaintiff  does  not  assign  an  in- 
struction as  error,  and  defendant  does  not  appeal,  the  correctness  of  the 
instruction  cannot  be  made  a  subject  of  inquiry  in  the  appellate  court. 
Star  Wagon  Co.  v.  Stcezy,  Lebo  d^  Co.,  609. 
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86.  Irrblbtant  matters  not  cokstdered.  Where  the  appeal  was  from 
an  order  sostaiDing  a  motion  to  strike  oat  part  of  an  '^amended  and 
sabstitnted  petition/*  the  appellate  court  cannot  consider  the  original 
petition  and  an  amendment  thereto,  parts  of  which  are  set  forth  in  the 
argument.    Maxwell  t.  Oraves,  613. 

87.  Question  kot  passed  on  below.  This  court  will  not  entertain  a 
question  which  was  not  passed  upon  in  the  court  below.    Id. 

88.  Abstracjt  not  denied  taben  as  true.  When  the  appellee  files  an 
additional  abstract,  which  is  not  cooitroverted  by  the  appellant,  such 
additional  abstract  will  be  deemed  correct  and  taken  as  true,  unless  the 
appellant  files  a  paper,  expressly  notifying  the  court  that  there  is  a  con- 
koversy  requiring  determination.  But  this  rule  is  not  to  be  understood 
as  appucable  to  a  case  where  the  appellant*s  abstract  states  that  it  is 
an  abstract  of  all  the  eyidence,  and  appellee*s  abstract  denies  the  truth 
of  such  statement.    Burkhart  v.  Ball^  629. 

89.  Defective  abstract  of  eyidbnce:  presumption  in  favor  of 
trial  court.  Defendant  insisted  that  plaintifiTs  claim  to  the  land  in 
question  was  defeated  by  the  return,  on  a  certain  execution  which  the 
abstract  says  was  introduced  in  evidence,  but  which  does  not  appear  in 
the  abstract  of  evidence  before  this  court.  Said  execution  and  return, 
however,  defendant  says,  appear  in  the  abstract  as  an  exhibit  to  his 
answer.  Held  that  the  exnibit  to  the  answer,  though  not  denied  by 
plaintiff^  could  not  be  accepted  as  evidence,  and  that,  it  not  appearing 
to  this  court  what  is  contained  in  the  return  refisrred  to,  it  most  bi 
presumed  that  it  contained  notching  inconsistent  with  the  judgment 
rendered  by  the  trial  court.    Kifnbcul  v»  Wila&n,  638. 

40.  Point  not  made  below  nor  argued  on  appeal.  Where  the  point 
involved  in  a  question  certified  on  appeal  to  the  Supreme  Court  does 
not  appear  from  the  record  to  have  been  made  in  the  court  below,  and 
is  not  argued  on  appeal,  it  will  not  be  considered.  Ebera&U  dt  Son  v. 
Ware,  663. 

41.  Abstract:  bfll  of  exceptions.  Where  appellant's  abstract  contains 
matter  which  it  could  not  properljr  contain  unless  a  bill  of  exceptions 
had  been  filed  by  him,  this  court  will  regard  the  appellant  as  clamiing 
that  such  bill  of  exceptions  was  filed,  and  the  abstract  will  not  be 
stricken  from  the  record  on  appellee's  motion,  simply  because  it' does 
not  state  that  a  bill  of  exceptions  was  filed.  If  in  fact  no  such  bill  was 
filed,  appellee  should  have  taken  advantage  of  the  omission  by  setting 
it  up  in  an  additional  abstract.   Thomas  r.  Silvers,  Hoffman  et  al,,  670. 

^,  Abstract  not  controverted  deemed  true:  trial  de  novo. 
Where  appellant's  abstract  stated  that  it  contained  all  the  evidence,  and 
appellees,  though  filing  an  additional  abstract  purporting  to  set  forth 
the  evidence,  did  not,  until  the  argument,  claim  that  the  evidence  was 
not  all  before  the  court,  and  that,  therefore,  the  case  was  not  triable  de 
novo,  held  that  the  objection  was  raised  too  late,  and  that  the  court 
must  regard  the  appeUant's  abstract  as  supplemented  by  that  of  the 
appellees,  as  contaiiunff  all  the  evidence,  and  that  the  case  must  be  tried 
ae  novo,    O'Brien  r.  Harrison,  686. 

43.  Rb-hbarino  :  question  to  be  tbied.  A  re-hearing  of  a  cause  bv  the 
Supreme  Ck>urt  is  a  new  trial  regardless  of  the  former  opinion  of  the 
court;  and  the  essential  question  is  not  whether  the  former  opinion  shall 
be  adhered  to,  but  whether  the  judgment  of  the  ooort  below  shall  be 
afi&rmed.    Richards  v.  Burden,  723. 
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44. :  couKT  BQUALLT  mTiDED.  H^ce,  when  the  court,  on  the  re- 
hearing of  a  cause  is  equally  divided  as  to  whether  the  judgment  of  the 
lower  court  should  be  affirmed,  that  judgment  stands  affirmed  by  op- 
eration of  law,  and  that  regardless  of  the  fact  that  the  Court  in  its  first 
opinion  may  have  thought  the  judgment  should  be  reversed.  Bbck,  J., 
dissenting.    Id. 

See  Trial  db  Novo,  1. 

Municipal  Oorpoiiations,  5. 

Vbrdict,  8. 

Cbihutal  Law,  15, 19,  20. 

JuaisDicnoN,  3. 

PEESUMPTION. 
1.  Of  death  from  absbkoe.    See  Estoppel,  2. 

PRINCIPAL  AND  AGENT. 
See  AoBKT. 

PROMISSORY  NOTE. 

1.  Note  payable  in  bank  stock:  action  on:  demand  necb88ar7.   See 

Demand,  1. 

2.  Fraud:  statement  of  vendor.    A  statement  not  amounting  to  a  war- 

ranty, made  by  the  vendor  as  to  the  value  of  the  property  sold,  is  to  be 
treated  as  a  mere  opinion;  and  even  if  such  statement  is  false  and  in- 
tended to  deceive,  tliat  fact  will  not  defeat  recovery  upon  a  note  given 
for  the  property.     Van  Veehten  v.  Smith,  173. 

3. :  collateral  agreement.    Where  defendant  gave  his  note  to 

Slaintiff  for  two  shares  of  stock,  and  at  the  same  time  gave  plaintiff  six 
oUars  for  which  he  took  plaintiff 's  due  bill  for  certain  propert;^,  held 
that  plaintiff 's  failure  to  deliver  the  property  named  in  the  due  bill  waa 
not  such  a  fraud  as  to  avoid  a  recovery  on  the  note.    Id. 

4.  Evidence:  parol  not  admissible.    Parol  testimony  that  a  promissory 

note  was  to  be  paid  only  out  of  commissions  to  be  earned  by  the  payer 
as  agent  of  the  payee,  held  not  admissible  to  contravene  the  terms  m  the 
note  in  a  suit  thereon.    Id. 

5.  Contract  illegal:  parties  not  equally  guilty.    The  board  of  di- 

rectors of  a  district  township,  in  violation  of  law,  loaned  the  funds  of  the 
district  to  C,  who  gave  to  the  district  township  his  promissory  note 
therefor  with  three  others  as  sureties.  In  an  action  by  the  district  town- 
ship on  the  note  against  principal  and  sureties,  held  that  the  plaintiff 
was  guilty  of  no  illegal  act,  though  its  officers  and  the  defdodants  were, 
and  that  plaintiff  could  recover  alike  as  against  principal  and  sureties. 
District  Township  of  Pleasant  Valley  v.  Calvin,  189. 

6.  Time  of  payment  uncertain:  not  negotiable.    When  an  instru- 

ment is  not  certain,  or  is  not  capable  of  being  made  certain,  as  to  the 
time  of  payment,  the  law  does  not  regard  it  as  negotiable  paper.  Wood^ 
bur  If,  Williams  dt  English  v.  Roberts,  348. 

7.  Blank  as  to  amount:  not  good  in  law.    The  figures  on  the  margin 

or  at  the  head  of  a  note  are  no  part  of  it,  but  a  mere  memorandum;  and 
there  can  be  no  recovery  at  law  on  a  note  which  fails  to  state  in  the  body 
of  it  the  amount  for  wmch  it  is  given.    Hollen  v.  Davis,  444. 
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8.  Atoided  bt  inkocsnt  altbbatios:  ksw  action  fob  original  con- 

sideration: RETURN  of  VOID  NOTE:  FORMER  ADJUDICATION.  Where 

in  an  action  on  a  promissoiy  note,  the  defendant  alleges  at  bis  defense 
that  the  note  yf2AjrauduleniXy,  altered  in  a  material  point  after  ddiveiy 
without  the  knowledge  or  consent  of  the  maker,  hM: 

Ist.  That  the  material  alteration,  though  innocently  made,  was  suffi- 
cient to  avoid  the  note,  and  that  the  allegation  of  fraud  was  neither 
necessary  nor  material. 

2d.  That  a  general  verdict  and  judgment  for  defendant  on  the  issue 
made  by  such  answer  were  not  an  acfjudicaUon  that  the  alteration 
of  the  note  was  fraudulently  made. 

3d.  That  such  verdict  and  judgment  were  not  a  bar  to  a  subsequent 
action  for  the  consideration  for  which  the  note  was  given. 

4th.  That  such  subsequent  suit  could  be  maintained  without  returning 
or  offering  to  return  the  void  note*  Eckeri  dt  WiUiams  v.  PickeT. 
545. 

9.  Guaranty:  waiver  of  notice.    In  this  case  the  defendants  guaran- 

teed the  note  in  question,  waiving  notice  and  protest  (see  52  Iowa,  392), 
and  it  was  error  for  the  court  below  to  instruct  the  jury  that  defendants 
should  have  had  notice  of  the  default  of  the  maker,  and  that  plaintiff 
could  not  recover,  except  upon  proof  that  defendants  had  suffered  no  in- 
jury or  predjudice  from  want  of  notice.  Star  Wagon  Co.  v.  Sweezy,  Leho 
db  Co.,  609. 

10.  :  BY  member  of  dibsolybd  firm.    Where  a  firm  was  under  ob- 

lijg^tion  to  execute  a  guaranty,  and  one  of  the  members  thereof,  after  the 
dissolution  of  the  firm,  executed  it,  held  that  the  other  members  of  the 
firm  were  bound  thereby,  and  that  they  should  not  have  been  permitted 
to  testify  that  the  guaranty  was  not  authorized  by  them.  See  52  Iowa, 
391.    Id. 

11.  Uncertainty  as  to  amount:  negotiability.  The  note  in  question 
was  given  for  a  com  crusher,  and  contained  a  provision  that  the  "payee 
or  bis  indorsee  has  full  power  to  declare  this  note  due  and  take  full  pos- 
session of  said  property  at  any  time  they  may  deem  themselves  insecure, 
even  before  the  maturity  of  this  note,  and  sell  the  same  where  this  note 
is  payable,  on  five  days  notice  in  writing:"  KM  that  this  provision  ren- 
dered uncertain  the  amount  which  might  bo  recovered  on  the  note,  and 
that  the  note  was,  therefore,  not  a  nejgfotiable  note,  and  that  a  defense 
which  would  have  been  good  as  agamst  the  <mginal  payee  was  good 
against  his  indorsee.    Smith  r.  Marland,  645. 

12.  Consideration:  agreement  for  extension  of  time.  Where  de- 
fendant's father  was  indebted  to  the  plaintiffs  on** a  promi&sory  note 
which  was  about  to  fall  due,  and  defendant,  in  consideration  of  a  six 
months*  extension  of  time  on  the  original  debt,  made  lus  own  note  there- 
for payable  six  months  from  date,  held  that  the  agreement  to  extend  the 
time  was  sufficient  consideration  to  support  the  new  note.  It  was  not 
material  that  the  extension  of  time  was  agreed  upon  and  made  without 
the  concurrence  or  request  of  the  father.  Atherton  db  Richer  v,  Marcy^ 
650. 

See  Partnership,  1. 

Agency,  5, 

Evidence,  3. 

Mechanic's  Liens,  8. 

School  Districts,  4, 5. 
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RAILROADS. 

£m>BNOB:  BOUND  OF  BCKKina  TRAIN  AS  PROOF  OF  BFEED.  Where 
there  was  a  qoestion  ab  to  the  speed  at  which  the  train  was  rannini?  by 
which  the  plaintiff's  horses  were  killed,  held  that  it  was  proper  to  allow 
witnesses  to  testify  that  they  judf^ed  from  the  sound  of  the  train  that  it 
was  nmninff  rery  rapidly,  and  more  than  six  miles  per  honr.  The  weight 
of  such  evidence  it  was  for  the  jury,  under  the  circumstances  shown,  to 
determine.     Van  Horn  v.  B,,  C.  B,  dt  N.  R'y  Co.,  33. 

:  OOHTRIBUTORY  KEGLIOENCB:  HORSES  ILLEGALLY  BUNNIKO  AT 

LABGB.  Where  a  person  owning  horses  in  a  city  allowed  them  to  run  at 
large  at  night,  and  to  lie  down  and  sleep  on  a  railroad  track,  and  the 
horses  were  injured  by  a  passing  train,  his  conduct  was  a  circumstance 
tending  to  show  him  guilty  of  contributory  negligence,  unless  he  had  a 
legal  right  to  let  them  run  at  large;  and  when  an  ordinance  of  the  city 
was  offered  in  evidence  to  show  that  he  had  no  su<^  legal  right,  it  was 
error  to  exclude  it.    Id, 

Injury  by  go- employe:  rulb  stated.  To  entitle  an  employe  of  a 
railroad  company  to  recover  for  personal  injuries  inflicted  through  the 
negligence  of  a  co-employe,  it  must  be  shown  that  his  employment  was 
connected  with  the  operation  of  the  railway.  Code,  §  1307.  Smith  v, 
B.,  C,R.d'N,R.Co.,lS. 

RULE  APPLIED.    Where  plain tiff*s  petition  fcuied  to  aver,  and 


the  evidence  failed  to  show,  that  be  was  anything  more  than  a  section 
hand,  and  that,  when  injured,  he  was  engaged  in  loading  a  car,  held 
that  this  service  did  not  pertain  to  the  operation  of  the  road,  and  that 
he  could  not  recover  for  injury  caused  by  the  negligence  of  his  co-em- 
ploye.   Id, 

5.  Leoislativb  rboulatiok  of  rates:  inter-state  commerce:  con- 
stitutional LAW.  If  the  language  of  chapter  68,  laws  of  1874,  is  to 
be  construed  so  as  to  include  contracts  for  the  transportation  of  freights 
to  points  without  the  8tate,  then  it  is  repugnant  to  Article  1,  Section  8, 
of  the  Constitution  of  the  United  States,  which  confers  upon  Congress 
the  ''power  to  regulate  commerce  with  foreign  nations  and  between  the 
States,"  and  is  then  for  that  reason,  in  that  particular,  void,  and  will 
not  support  an  action  brought  to  recover  ot  the  defendant  freights 
charged  in  excess  of  the  rates  provided  in  that  act,  on  goods  shipped 
from  Ackley,  in  this  State,  to  Chicago,  in  the  State  of  Illinois,  on  aeon- 
tract  for  through  shipment  at  a  given  rate  per  car  load.  Cat-ion  dt  Co. 
V.  Illinois  Central  R.  Co.,  148. 

6. : :  LEX  LOCI  contractus.  While  it  is  true  that  the  con- 
tracts of  shipment  set  out  in  this  case  are  entire  contracts,  and  while  it 
may  be  conceded  that  the  laws  of  this  State  enter  into  and  become  a 
part  of  contracts  made  within  the  State,  yet  this  doctrine  most  be  lim- 
ited to  laws  which  are  valid;  and  since  the  law  relied  on,  if  applicable 
to  these  contracts  at  all,  is  so  far  void,  it  cannot  enter  into  and  become 
a  part  of  those  contracts.    Beck,  J.,  dieeeniing.    Id. 

7.  EiLLiNa  stock:  insufficient  eyidbncb.  In  an  action  for  dama^ 
for  two  colts  killed  by  a  passing  train,  at  the  close  of  the  introduction 
of  plaintiff *s  testimony,  the  court,  on  motion  of  defendant,  directed  the 
jury  to  return  a  verdict  for  the  defendant,  held  correct,  on  the  ground 
that  the  evidence  was  not  sufficient  to  support  a  verdict  for  dama^. 
Day  and  Beck,  J  J.,  as  to  the  sufficiency  of  the  evidence,  dissstUtng. 
Bothwell  V.  C,  M.  dt  SL  Paul  R,  Co..  192. 
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8.  Authority  of  otatiow  AQmrr:  qubbtion  of  fact.    The  question 

whether  or  not  the  station  agent  of  a  railway  company  has,  as  such 
affent,  aathority  to  bind  the  company  by  a  contract  to  furnish  cars  to  a 
shipper  at  his  station  at  a  particular  time,  is  one  of  fact  and  not  of  law, 
ana  it  was  error,  Jtrst,  to  i^'ect  testimony  offered  by  defendant  to  prove 
Uiat  its  agent  had  not  such  authority,  and  second,  to  instruct  the  iury 
on  the  theory  that  such  agents  have  such  authority  as  matter  of  law. 
Beck,  J.,  dissenting.    Wood  v.  C,  M.  d:  SU  F.  R,  Co.,  196. 

9.  Notice  of  damage  to  btock:  MisKOifEB  of  defendant.    Where 

horses  were  kiUod  by  the  Central  Iowa  Railway  Company,  and  the 
owner  of  the  horses  caused  to  be  served  on  a  proper  officer  of  that  comr 
pany  a  notice  of  the  injury,  as  contemplated  by  section  1239  of  the  Code, 
which  notice  was,  however,  addressed  to  the  lotwi  Central  Railway 
Company,  held,  in  an  action  for  double  damages,  that  the  misnomer  did 
not  invalidate  the  notice,  under  the  rule  that  *'the  omission,  alteration 
or  transposition  of  any  of  the  words,  if  the  words  in  the  name  used  are 
svnonymous  with  the  true  name  of  the  corporation,  is  not  a  misnmner 
that  will  defeat  the  notice."  Adams,  J.  dissenting.  Martin  v.  C.  L  R. 
Co.,  411. 

10.  Instruction:  notice  of  damage:  intention.  An  instruction  to  the 
effect  that  the  notice  was  good,  if  plaintiff  intended  to  serve  it  upon  the 
defendant  and  the  misnomer  was  a  mistake,  but  that,  if  plaintiff  in- 
tended to  serve  it  on  some  other  company,  defendant  was  not  liable  for 
douUe  damages,  held  correct.    Id. 

11.  Evidence:  releyanct.  The  pleadings  in  a  former  action  against  de- 
fendant held  properly  admitted  in  evidence  as  showing  that  defendant 
became  the  owner  of  the  railwav  before  the  killing  of  plaintiffB  horses — 
that  being  a  point  in  issue.    la. 

12.  Torts  of  employe  as  affected  by  ms  pttrposb.  The  act  of  an  em- 
ploye of  a  railroad  company  in  removing  a  trespasser  from  a  train,  can- 
not be  considered  the  act  of  the  company,  unless  he  was  employed  gen- 
erally to  remove ,  trespassers,  or  specifically  to  remove  the  particular 
trespasser.  The  question  whether  or  not  it  was  the  purpose  oi  the  em- 
ploye to  serve  his  employer  is  relevant  only  in  cases  or  willfui  injury  done 
in  the  course  of  his  employment.    Marion  v.  C,  R.  I.  dt  P.  R.  Co.^  428. 

18.  Right  of  way  :  measure  of  damages.  In  estimating  the  damages 
which  the  owner  of  the  land  should  recover  on  account  of  the  appropri- 
ation of  a  portion  thereof  for  right  of  way  of  a  railroad,  the  benefits 
caused  to  the  land  b^r  drainage  from  the  bmlding  of  the  nulroad  cannot 
be  considered.  Section  18,  Article  1,  of  the  Constitution,  excludes  the 
consideration  of  all  advantages  that  may  result  to  the  owner  on  account 
of  the  improvement    Britton  v.  D.  If.,  0.  dt  S.  R.  Co.,  640. 

14. : .    On  an  appeal  from  the  award  of  a  jury  for  damages 

for  right  of  way,  where  the  question  was  much  longer  than  necessary, 
but  asked,  in  substance,  how  much  less  the  land  was  worth  after  than 
before  the  appropriation,  excluding  the  benefits,  l^eld  not  erroneous.  Id. 

15.  Surmounting  legal  impediments  through  axtxiuary  company: 
NO  FRAUD.  Though  a  railroad  company  may  not  for  some  reason  have 
the  legal  authority  to  condemn  right  of  way  for  a  lateral  line,  it  may 
cause  another  company  of  its  own  stockholders  to  be  so  organized  as  to 
have  that  power,  and  when  such  subsidiary  company  has  condemned  the 
right  of  way,  it  may  lease  its  line  to  the  former  company,  and  in  this 
there  will  be  no  fraud  upon  those  whose  lands  have  been  condemned. 
Lower  v.  C,  B.  dt  Q.  R.  Co.,  563. 
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16.  CONDBICNATIOIT  OF  RIGHT  OP  WAT  FOR:  DESCRIPTIONS  IK   NOTICES. 

Where  Dotices  of  coDdemnation  described  the  land  to  be  condemned  as 

a  certain  number  of  feet  on  each  side  of  the  center  line  of  the  railroad, 

"as  the  same  is  located,  staked,  and  marked/'  held  that  this  descrip-  | 

tion  was  sufficient,  and  if  any  other  parts  of  the  description  in  this  case 

differed  therefrom,  they  inust  yield  thereto.    Id, 

17.  EiONSNT  domain:  lateral  lines:  statute  construed.  When  a 
company  has  the  power  to  build  an  additional  lateral  road,  that  is,  a 
lateral  road  whose  construction  and  maintenance  are  possible  only  upon 
an  independent  right  of  wav,  the  right  of  wav  statute  does  not  prevent 
the  condemnation  of  land  for  sudi  additional  road.    Id. 

18.  Negligent  construction:  evidence  of  prior  accident.  In  an 
action  for  damages  for  injury  to  a  horse  by  reason  of  the  negligent  and 
defective  construction  of  a  railroad  crossing,  evidence  of  a  former  and 
similar  accident,  which  happened  to  another  at  the  same  place,  was  not 
competent,  and  should  have  been  excluded.  Hudson  r.  C,  dt  N,  W,  R, 
Co,,  581. 

19.  :  EVIDEVCB  OF  REPAIRING  DEFECT  AFTER  ACCIDENT.      Evidence 

to  the  effect  that,  a  day  or  two  after  the  accident,  the  defendant's  em- 
ployes changed  the  crossing  in  such  a  manner  as  to  avoid  the  defect 
complained  of,  could  have  no  other  purpose  than  to  establish  an  admis- 
sion on  the  part  of  the  defendant  or  its  own  negligence  at  the  time  of 
the  accident;  and  the  evidence  could  not  be  admitted  for  that  purpose, 
without  a  violation  of  the  well  established  rule,  that  an  admission  made 
by  an  emplojre  or  agent,  after  the  transaction,  cannot  be  introduced  as 
evidence  against  his  principal.    Id, 

20.  Right  of  way:  bvtdbncb.  In  an  action  for  compensation  for  land 
appropriated  bj  a  railway  for  rijprht  of  way,  evidence  relating  to  the 
manner  in  which  the  railway  affected  the  farm,  how  it  affected  a  hog 
pasture  and  a  stream  of  water  and  access  thereto,  the  size  of  the  stream, 
the  value  of  the  farm  and  of  the  farms  in  that  neighborhood,  the  height 
of  the  grade  and  the  depth  of  the  ditches,  etc.,  was  properly  admitted. 
Dreher  r .  /.  S,  W,  R,  Co.,  699. 

21. :  INSTRUCTION.    The  court  instruced  the  jury  that  they  might 

*'  consider  the  fact  that  this  strip  of  land  is  taken  for  the  purpose  of 
building  and  operating  a  raibroad  thereon,  and  any  inconvenience,  or  ap- 
prehension of  danger,  if  any,  which  mav  arise  out  of  this  peculiar  use 
•  *  *  ."  Held  that  the  jury  could  not  have  been  misled  by  the 
use  of  the  term  ''apprehension,  since  the  whole  tenor  cf  the  instruction 
was  to  the  effect  that  actual  damages  alone  were  to  be  allowed;  and  the 
small  amount  of  the -verdict  in  this  case  indicates  that  they  were  not 
misled.    Id, 

22.  Rate  of  speed:  verdict:  evidbncb  to  support.  Since  it  appears 
from  the  evidence  in  this  case  that  the  accident  to  plaintiff  *8  hort^e,  for 
which  he  seeks  to  recover,  may  have  been  occasioned  by  defendant's 
train  entering  upon  the  depot  grounds  at  the  unlawful  rate  of  more  than 
eight  miles  per  hour,  notwithstianding  the  fact  that  the  train  had  slowed 
down  to  a  speed  of  less  than  ei^ht  miles  per  hour  before  the  animal 
came  npon  the  track,  and  the  evidence  is  thus  susceptible  of  a  construc- 
tion consistent  with  the  verdict,  the  verdict  will  not  be  set  aside  as  not 
being  supported  by  the  evidence.    Miller  v,  C,  dt  N,  W,  R.  Co.,  707. 

23.  Injury  TO  stock  running  at  large:  contributory  negligence. 
An  instruction  in  the  following  language:  **  If  the  plaintiff  knowingly 
allowed  bis  horse  to  be  upon  and  to  frequent  the  depot  and  station 
grounds  of  defendant  where  it  was  not  required  to  fence,  and  where 
there  was  danger  of  the  horse  being  struck  by  the  trains  of  defendant, 
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he  is  ffnilty  of  contributoiy  negligenoe,  and  cannot  recover  in  this  ac- 
tion^  ^W»  properly  refused.  {Kuhn  v.  C,  R.  1.  dt  P.  E,  Co.,  42  Iowa, 
420.)    Id. 

24.  Injukt  to  stock  on  depot  gbounds:  doitblb  damages:  statdtb 
CONSTRUBD.  A  statate  ought  not  to  be  so  constmed  as  to  create  or  au- 
thorize the  recovenr  of  a  penalbr,  unless  the  intention  to  do  so  is  clear. 
Consequently,  the  fatter  part  of  §  1289  of  the  Code,  makinfir  raihroads 
liable  under  said  section  tor  the  operating  of  trains  in  depot  grounds  at 
a  greater  rate  of  speed  than  eight  miles  per  hour,  being  susceptive  of  a 
different  construction,  will  not  be  construed  so  as  to  authorize  the  recov- 
ery of  double  damages  for  injuries  to  stock  caused  by  a  violation  of  said 
statute.    Id. 

See  EviDENOB,  7,  8. 

Torts,  4. 

BECBIPT. 
1.  Explained  bt  parol.    See  Evidence,  II. 

BECEIVEB. 

1.  Mortoagb  of  chattlbs:  forbclosubb.    The  mortgagee  of  a  stock 

of  dry  goods  and  notions,  whose  debt  was  not  due,  had  taken  possession 
of  the  mortgaged  property  under  his  mortgage,  which  provided  that  he 
'*might  take  possession  whenever  he  should  choose  to  do  so,  and  sell  the 
goods  at  public  auction,  or  so  much  thereof  as  should  be  sufficient  to 
pay  the  amount  due,  or  to  become  due,  as  the  case  might  be,  with  all 
reasonable  costs  pertaining  to  the  keeping,  advertising  and  selling  the 
said  property,  and  had  b^n  ^nishe^  by  creditors  of  the  mortgagor, 
and  had  brought  his  action  in  equity  to  foreclose  the  mortgage:  held 
that  under  Code,  §  2908,  he  was  entitled  to  have  a  receiver  appointed 
to  take  possession  of  the  goods  and  to  sell  them  in  the  ordinary  course 
of  business.    Maish  v.  Bird,  !J07. 

2.  Appointmbnt  of:  nottcb.    Under  section  2903  of  the  Code,  where  the 

adverse  party  is  not  within  the  jurisdiction  of  the  court,  and  cannot  be 
served  or  cannot  readily  be  served  with  notice,  the  court  may,  under 
some  circumstances,  appoint  a  receiver  without  notice,  and  an  appoint- 
ment so  made  in  this  case  was  approved.    Id. 

3.  Appointmbnt  of:  eyidbncb  considbrbd  and  statutb  applibd. 

Upon  consideration  of  the  evidence  in  this  case,  it  was  held  that  defend- 
ants were  not  entitled  to  have  a  receiver  appointed,  because  they  did 
not  show  that  the  property  in  controversy,  or  its  rents  and  profits,  was 
**  in  danger  of  being  lost  or  materially  injured  or  impaired,**  as  required 
by  section  2903  of  the  Code.    Sleeper  v.  leelin  df  Co.,  379. 

REDEMPTION. 

I.  From  mortgagb:  bt  purohasbb  undbb  junior  judoubnt.    The 

Elaintiff  was  an  execution  purchaser  of  land  on  a  judgment  which  was  a 
en  upon  the  land,  subsequent  aAd  inferior  to  defendant's  mortgage, 
which  was  due,  and  plaintiff  brought  this  action  to  redeem  from  the 
prior  mortgage  and  to  be  subrogated  to  the  rights  of  the  mortgagee; 
neld  that  such  right  to  redeem  and  to  be  subrogated  existed  at  common 
law,  and  that  there  is  nothing  in  our  statute  abrogating  that  right. 
Hammond  v.  Leamtt^  407. 
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2.  Bt  surbtt:  from  mort^aor  forbglosurb.    Where  there  has  been 

tiie  foreclosure  of  a  mortgage  for  the  collection  of  a  note  secnred  thereby, 
a  surety  on  the  note,  against  whom  judgment  was  also  rendered  in  the 
proceeding,  has  no  right  to  redeem  the  mortgaged  property  from  the 
purchaser  at  the  foreclosure  sale.    Miller  v.  Ayrea^  424. 

3.  Mortgage  forbcu>surb:  "defendant'*  defined.    The  term  "de- 

fendant'* in  our  statute  concerning  redemptions  held  to  mean,  in  the 
case  of  a  mortgage  foreclosure,  the  mortgagor  or  person  holding  the 
legal,  or  possibly  the  equitable,  title,  subject  to  the  mortgage,    /a. 

See  Tax  Sale,  1,  2,  3,  4,  5,  6,  9,  10. 11. 

Fraudulent  Conveyance,  1. 

Judicial  Sale,  I. 

Estoppel,  5. 

REPLEVIN. 
See  Contracts,  9. 
Pleading,  1. 

RES  ADJUDICATA. 
See  Former  Adjudication. 

ROAD  SUPERVISOR. 

1.  Misappropriation  of  township  fund  bf:  liability  on  bond. 
Where  the  township  trustees  had  set  apart  as  a  general  township  fund 
one  lialf  of  the  taxes  levied  (Code,  §§  969,  970),  which  fund  it  was  the 
duty  of  the  road  supervisor  to  collect  and  pay  over  to  the  township  clerk 
(Code,  §  981),  but  which  he  in  fact  expended  for  bridge  materials,  held 
a  misappropriation  of  the  money,  for  which  he  was  liable  on  his  official 
bond.     Wells,  Clerk  of  Washington  Township,  v.  Stomhaek,  376. 

SALE. 

1.  Of  personal  property:  negligence:  liability  of  consignee. 
Where  advances  are  made  by  the  consignee  or  commission  merchant  on 
goods  consigned,  the  consignor  cannot  direct  a  sale  at  his  pleasure,  but 
the  consignee  has  the  right  to  sell  at  such  time  as  he  sees  proper,  to  the 
extent  and  in  payment  of  his  advances.  If,  however,  the  consignor 
orders  a  sale,  and  the  consignee  neglects  to  sell,  not  because  he  has 
made  advances,  but  because  he  is  negligent,  then  he  cannot  protect 
himself  on  the  ground  that  he  has  made  advances;  but  this  in  a  ques- 
tion of  fact  for  the  jury.    BuUerfield  d^  Co.  v.  Stephens,  596. 

See  Promissory  Notes,  2,  8. 

Contract,  9. 

SCHOOL  DIRECTORS. 
See  Mandamus,  2,  8. 
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SCHOOL  DISTRICT. 

1.  District  township:  power  of  blbctors  to  discharob  debtor.  The 
electors  of  a  district  township  can  exercise  such  powers  on)^  as  are  con- 
ferred by  statute,  either  expressly  or  by  reasonable  implication;  and  sec- 
tion 1717  of  the  Code,  conferrinfir  upon  the  electors  the  power  '*to  direct 
the  sale  or  other  disposition  to  be  made  of  any  school- house  or  site 
thereof,  and  of  such  other  property,  personal  or  real,  as  may  belong  to 
the  district,*'  does  not  authorize  the  directors  to  discharge  a  debtor  of 
the  district  without  consideration.  District  Township  of  Washington 
V,  Thomas,  50. 


2.  :    TERRITORY   IN   OTHER   TOWNSHIP:   RIOHT  TO  TAXES  ARISING 

FROM.  Where  one  of  the  subdistricts  of  a  district  township  embraced 
territory  in  another  township  and  county,  and  taxes  for  the  continent 
and  teachers*  fund  had  been  levied  upon  such  territory  and  paid  into 
the  treasury  of  the  county  in  which  it  lay,  and  the  treasurer  of  such 
county  also  held  certain  money  appibrtioned  to  said  territory  out  of  the 
temporary  school  fund  of  said  county,  held  that  the  money  thus  in  the 
hands  of  the  treasurer  belonged  to  the  district  township  to  which  the 
territory  was  attached,  and  for  the  support  of  whose  scnool  the  taxes 
were  levied  and  paid  and  the  money  apportioned,  and  that  the  treasurer, 
refusing  to  pay  said  money  to  said  olstrict  township  upon  the  proper 
warrants  therefor,  could  be  compelled  by  mandamus  to  do  so.  District 
Township  of  Honey  Creek  t>.  Fioete,  109. 

8.  :  RESTORATION  OF  ATTACHED  TERRITORY:  TAKES  EFFECT  WHEN: 

APPORTIONMENT  OF  FUNDS.  Where  there* has  been  an  agreement  for 
the  restoration  to  a  district  township  of  detached  territory,  in  the  ab- 
sence of  a  stipulation  to  the  contrary,  it  will  be  held  to  take  effect,  un- 
der section  1 496  of  the  Code,  or,  if  that  does  not  apply,  according  to  the 
general  scope  and  intent  of  the  school  law,  on  the  nrst  Monday  of  March 
after  the  agreement  has  been  entered  into;  and  the  taxes  collected  and 
moneys  appropriated  for  the  support  of  the  school  of  the  detached  terri- 
tory up  to  the  time  of  the  taking  effect  of  the  restoration,  are  payable  to 
the  district  township  which  supported  the  school,  notwithstanding  the 
warrants  therefor  are  not  presented  and  payment  demanded  until  after 
the  restor.ition  has  been  perfected.    Id. 

4.  Promissory  note:  official  signatures  of  school  officers:  dis- 

trict NOT  BOUND  BY.  Where  a  note  was  given  to  an  insurance  com- 
pany for  **  Policy  No.  138,181,**  and  was  signed  **  E.  G.,  president,  J.  A., 
secretary,  E.  S.,  director,**  and  had  nothing  else  to  show  that  it  was  the 
obligation  of  the  school  district  of  which  tne  makers  were  the  officers, 
held  that,  in  a  suit  thereon  against  one  of  the  makers  individually,  he 
could  not  escape  liability  by  showing  that  it  was  given  for  insurance 
upon  the  school- houses  of  the  district,  and  that  it  was  intended  as  the 
obligation  of  the  district.    American  Ins,  Co,  v,  Stratton^  696. 

5.  Insxtrance  of  school-houses:  statute  constueed.    Chapter  JIT,  acts 

of  1882,  which  legalizes  all  contracts  made  by  school  officers  for  insurance 
of  school  buildings,  as  well  as  all  orders,  warrants,  and  other  evidences 
of  indebtedness  issued  therefor,  was  not  intended  to  render  a  district  lia- 
ble for  the  personal  obligation  of  its  officers,  such  as  the  note  sued  on  in 
this  case.    Id, 

See  Promissoy  Note,  5. 

SHERIFF. 

1.  Action  on  bond  or  for  nboligbncb.    See  Crosby  r.  Hungerford,  712. 

See  Execution,  2. 
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SPECIFIC  PERFORMANCE. 

1.  Delay  in  complying  with  decrbb.  In  a  suit  for  the  specific  perform- 
ance of  a  contract  to  convey  land,  where  the  decree  was  that  the  plaintiff 
should  have  a  deed  upon  making  a  cash  payment  and  executing^  certain 
notes  and  a  mortgage  on  the  land  to  secure  deferred  payments,  but  no 
time  was  fixed  when  the  plaintiff  should  perform  on  his  part,  Jield  that  his 
neglecting  to  do  so  for  nine  months  would  not  bar  his  right  to  an  en- 
forcement of  the  decree.  If  the  defendants  desired  an  earlier  perform- 
ance, the^  should  have  tendered  their  deed  and  demanded  the  money 
and  securities.    Renwieh  v,  Bancroft^  116. 

INTEREST  during  DELAY.    In  this  caso  the  decree  was  that 


plaintiff  should  pay  upon  a  tender  of  the  deed,  and  it  was  held  that  de- 
fendants could  not  demand  interest  from  the  date  of  the  contract,  bat 
only  from  the  date  of  their  tender  of  the  deed.    Id. 

Sufficient  to  comply  with  decree.  Nor  could  defendants  object  to 
receiving  the  notes  tendered,  on  the  ground  that  they  were  not  made 
payable  to  the  proper  parties,  since  they  were  at  least  made  in  accord- 
ance with  the  decree.    Id. 

Decree:  form  of  mortgage  made  pursuant  to.  Neither  can  de- 
fendants be  heard  in  this  court  to  object  to  the  mortga^  tendered  by 
plaintiff  on  the  ground  that  it  was  executed  by  him  alone,  without  showing 
that  he  was  unmarried,  or  that  it  was  given  for  purchase- money,  since 
there  is  nothing  in  the  record  showing  that  plainUff  was  married.  This 
court  cannot  presume  that  he  was  married.    Id, 

Eyidencb  considered.  Plaintiff  sues  for  the  specific  performanoe  of  an 
agreement  to  convey  land,  but  the  testimony  tailing  to  show  what  the 
agreement  really  was,  held  that  the  court  erred  in  decre^g  a  convey- 
ance as  prayed.    Roberts  v,  Campbell,  675. 
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8167.  New  triaL  Harnett  v.  Harnett^ 
40L 

8169.  Motion  for  new  triaL  Butter- 
Jleld  A  Co.  V.  Stephens,  699. 

8178.  AppeaL  MiUiken  v.  Dougherty, 
395;  Hudson  v.  C.  AJf.W,H.  Co,, 
683;  Patterson  v.  Jack,  688;  Lan- 
ders A  Son  v.  Boyd,  759. 

8178.  AppeaL  GulUher  t.  C,  B.  I, 
A  P.  It.  Co.,  418. 

8199.  Judicial  aale.  O'BHen  v.  Har- 
rison, 689. 

8307.  Aaaignment  of  error.  Ho^erv, 
City  qf  Burlington,  382;  Patterson 
V.  Jack,  684. 

8236.  BeiOevin:  Venue.  Porter  v. 
Dalhojf^iBO, 

8381.  Decree  of  foredoaure.  Taylor 
V.  Trulock,  660. 

8846.  Corporate  rights.  State  ex  ret. 
Auditor  v.  Iowa  Mutual  Aid  As- 
sociation, vao. 
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M    8879.    Form  of  Action.    EU$wwrth  •. 

«   8491.    OoDtempfc.    3rottrf»  v.   DatM- 

«on,  468. 
••    8807,8518.    Jurtlo^  Jmiadlollon.  Eb- 

er$oU  A  8o»  v.  Ware,  666. 
**   8808.    Jostloe'i  jnriidtotion.     ffoUsn 

•.  2>a  rif,  447. 
•<    8608.  8513.     jQfltice*!    Jnrlidlotfon. 

Brown  «.  />aei«,  648. 
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Hallowetl,  434.  _ 

-  8069.    Jii8tioe*0  exceatloo.     Woodt  v, 

Havilandf  476. 
•<    8891.    AppMl  from  jniitloe  of  pMoe. 

HolUn  «.  JJOffU,  447. 
*«   8597, 8508.    Writ  of  error.  Spieiberger 

Bros,  V.  Thomast  608. 
*•    8686.  DMrloiAttoHMj.  ifi;ta<<f.3<ael^ 

800. 
•*   8689.    Evidence.    L€a$manv.  mchol- 

$on,fm€t$€g.;  York  9.  F$rA$r, 

488. 

-  8649.    CbarMter  of  witneM.    StaU  v. 

Egan,  687. 
•<    8669.    Ji»ttoe>e  JaziBdioOcm.    Browik 

«.  I>api«,  644. 
•*    8680.    Oontenpt,   Br^vm  f .  /tavid- 

«on,468. 
«    8777.    Beporter'i  notes.     McAnnulty 

V.  6^^irc,  588. 
•<    8814.    Witneea  tm^   Ktnnidy  9.  Dti^ 

aware  County^  198  «<  teg. 
•'    8903, 8914.  Indictment:  Leroeny.  State 

V.  Pienon,  373. 
••    8908.    School    direoton.      DUirUt 

Toumehip  qf  Pleasant  Valley  v. 

Calvin,  190. 
•(    8916.    Indictment:  Jjertmj,    Stats  v* 

Clapper,  380. 
•<    4036.    Indictment:  QembUng.  State  V, 

Kaufman,  374. 
•<    4069.   NniBancee.  /fioorpora/ecl  ToiM 

qfNevad%  v.  Hutchine,  607. 
<<    4397,  4303,  4305.    Indictment:  Larceny. 

State  V.  Jiclntire,  966  «<  eeg.;  368 

'<    4397.    Indictment:  LiieeDj.    i9to(«  v. 

LUlard,  479. 
<*    4800.    Indictment:  DnpUolty*  i^toto  9. 

Scha^er,  393. 
«    4448,  4444,  4456,  4466.  44^4460.    Onoe 

in  Jeopardy.    State  o.  Tatman,  478. 
*<    4611.    BaiL     Murphy  v.   McMillan, 

515. 
«*   4599.    VeniM.    X«eM  Coimfy  v.  fTU- 

«OM,  866. 


LAWS  OF  186S. 

Obap.  111.    Mechanio'a  lien.    Welch  «.  Jfo* 
0faM,6a4. 

LAWS  OF  1868. 

Chap.  86.    Clerk  of  eonrt.  Bunee  «.  BiffiM, 
588. 

LAWS  OF  1874. 

Gh^b     8.    EataUkliiDg  boondariM.    Oate$ 
V.  Brooke,  613  el  eeg.  _, 

««       68.    Railroad  rates.    Carton  «.  HI* 
(7.  i?.  Co.,  160  «t  #€9. 

LAWS  OF  1876. 

Chap.  100,  Sees.  3,  9,  18.    Mechanic's  liens. 
German  Bank  v.  Schloth,  831  et 

**«•  -        _. 

««     106,  Sec.  3.    Hedge  fenoe:  Fence  tiew- 
cTs.    McKeever  cJenkt^fMHeeg* 

LAWS  OF  1878. 

Chap.  119, 8«)  9.    Ale,  wine,  and  beer:  Two 

mfle  limit.     Town  qf  Toledo  v. 

Edene^ZiA.  „     ^    ^ 

**     136.    Bailroads.    Lower  9.  C,  JB.  <ft 

^.  J?.  Co.,  567. 

LAWS  OF  1880. 

Chap.  67.    Taxation.   Cook  fu  City  gf  But' 

Ungton,  356. 
«     105,  Sec  3.    Attomey*s  fee.     Spim- 

beger  Bros,  v,  Thomas,  60T. 
*<     195.    Reporter's  notes.     McAnnulty 

«.5«ict,588.  ^       ^  r^, 

«     307.    Wimess  fees.    Kennedy  V.  IM' 

aware  County,  138. 

LAWS  OF  1883. 
Chap.  85.  AppeaL  Mitchell  t»  Laub,1f(; 
Certifyiug  evidence.  Sarr  v.  Com, 
493. 
•*  HI.  Insuring  ■<^ool  honses.  Amer" 
ican  Insurance  Company  «.  StratF' 
ton,  696. 

CONSTITUTION  OF  IOWA. 

Art  1,  Sec  9.    Trial    by    Jury.      Cfatet  9 

Brooks,  518. 
•*    1.  See.  18.    Eminent  domain.    Britton 

V.  D.  Jf.,  0,  A  8.  B.  Co.,  5U. 
«•    8:  Sec  39.    Title  of  act  of  legislatiirs. 

Town  gf  Cantril  v.  Sainer,  37. 
«•  IL  Sec  1.    Jurisdiction  of  Jnstioe  of  llM 

peace.    Hollen  v,  DaviSt  Ul, 


STATUTE  OP  LIMITATIONS. 
1.  Waivkbof.    See  Mechanic's  Lies.  7. 

See  Contract,  2. 

STREETS. 

1.  Obstructions  in  city  btbbbts:  liability  of  city  fob.    See  dties 
and  Towns,  5,  6. 

2. 


LIABILITY  TO  CITY  OP  PERSONS  OBSTRncTiNG.     See  Municipal 


Corporations,  6. 
3.  Effect  of  platting.    See  Cities  and  Towns,  10. 
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SUEETT. 

1.  Rblbasb  of  bt  ABAjn>ONMBNT  OF  LRTT.    See  Ezecation,  1. 

2.  On  bond  of  tnsurancb  agbnt:  neouobncb  of  oompant.    The  rare- 

ties  on  the  bond  of  an  inaarance  agent,  executed  to  the  company  for  tiie 
fidelity  of  the  agent,  are  not  discharged  from  liability  from  the  mere  fact 
that  the  agent  was  continued  in  the  employnient  of  the  company  after  he 
had  fciled  to  make  payment  promptly,  of  which  fiact  the  snreties  were  not 
adyiMd.    Fkenix  Int.  Co,  v.  FindUy^  591. 

See  Pbomissobt  Notb,  5. 

Estoppel,  6. 

TAXATION, 

!•  Constitutional  law:  taxino  powbb.  The  legislature  has  the  power 
under  the  constitution  to  impose  a  tax  upon  the  property  of  a  toll-bridge 
company  as  the  property  of  the  corporation,  ana  also  to  impose  a  tax  on 
the  shares  of  the  corporation  stock  as  the  property  of  the  stockholders. 
Cooifc,  ^xV,  V.  City  of  Burlington,  251. 

2.  Exemption:  propbrty  used  fob  school  and  church.  In  order  to 
exempt  real  estate  from  taxation  under  section  797  of  tiie  Code,  nse  and 
ownership,  either  le^^l  or  equitable,  must  combine  in  the  same  person. 
In  this  case,  where  it  appears  that  the  legal  title  is  in  a  private  individ- 
ual, though  the  proi>erty  is  used  for  a  school  and  church,  held  that  the 
property  was  not  exempt.    Laurent  v.  City  of  Muscatine,  404. 

See  AssBssicENT,  1,  2, 3. 

TAX  SALE  AND  DEED. 

1.  Tax  sale:  redemption:  time  of.  Redemption  mavbemade  from  a 
tax  sale  at  any  time  within  ninety  days  after  the  proof  of  service  of  the 
notice  required  by  section  894  of  the  Code  has  been  filed  in  the  proper 
office.    Cumminga  v,  Wilson,  14. 

2. : :  WHO  mat  rbdbbm.    In  cases  wherein  the  proper  county 

officers  are  authorized  and  required  to  permit  redemption,  the  courts 
will  allow  and  enforce  the  right;  and  it  is  the  rule  in  this  State  that  the 
holder  of  any  right  in  lands,  legal  or  equitable,  perfect  or  inchoate,  may 
redeem  from  a  &  sale.    Id, 

8. : : :  duty  of  offiobbb.  When  one  seeks  to  re- 
deem from  a  tax  sale  under  an  equity  or  a  claim  not  based  upon  a  re- 
corded title,  but  which  the  law  provides  shall  support  the  right  of  redemp- 
tion, the  county  officers  must  permit  the  redemi^on,  if  they  are  satisfied 
that  he  in  gooa  faith  relies  u|>on  such  equity  or  claim;  but  such  equitv 
or  claim  must  pertain  to  an  interest  in  the  land,  and  be  such  that,  if 
enforced,  it  will  vest  some  title,  lien  or  right  to  the  property  itself.    Id. 

4. : :  .  In  this  case,  where  it  appears  that  the  plaint- 
iff was  prosecuting  his  suit  to  recover  the  title  to  toe  land  in  controversy, 
basing  bis  claim  upon  an  equity  which,  if  established,  would  entitle  him 
to  the  relief  he  sought,  held  tfaiat  he  was  entitled  to  redeem  Irom  a  sale 
of  the  land  for  taxes.    Id, 

5.  Redemption  by  minor.  Real  estate,  sold  for  taxes  under  section  779  of 
the  Revision,  must  be  redeemed  before  the  expiration  of  three  years  from 
the  date  of  the  sale,  that  is,  the  time  when  the  property  is  struck  off  to 
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the  bidder:  and  if  the  property  belonged  to  an  adalt  at  that  time,  the 
time  of  redemption  cannot,  under  the  provision  of  said  section,  be  ex* 
tended  in  favor  of  a  minor  who  should  acquire  title  to  the  property, 
either  by  conveyance  or  descent,  before  the  expiration  of  the  three 
years.    Stevens  v.  OasBody,  118. 

6.  Conflicting  claims  to  land:  recotkrt  of  money  paid  to  redeem. 

Where  defendant  was  the  owner  of  land,  subject  to  a  vendor's  lien,  of 
which  he  had  notice,  but  which  was  not  a  personal  demand  against  him, 
and  he  allowed  the  land  to  be  sold  for  taxes  and  afterwards  to  be  sold 
on  special  execution  in  satisfaction  of  the  vendor's  lien,  and  the  holder 
of  the  vendor's  lien  became  the  purchaser  at  the  execution  sale,  and 
afterwards  redeemed  the  land  flrom  the  tax  sales,  held  that  he  could  not 
maintain  an  action  against  the  defendant  to  recover  the  money  paid  by 
him  to  redeem  from  the  tax  sales.    Barr  v.  FcUrich,  134. 

7.  Fraud:  byidbnob.    Proof  that  there  were  three  biddem  at  a  tax  sale, 

and  that  they  did  not  bid  one  against  another,  is  not  sufficient  evidence 
to  establish  a  fradulent  combination  among  them.  Beeaon  v.  Johns, 
166. 

8.  Tax  deed:  tenant  in  common.    A  tax  deed  acquired  by  a  tenant  in 

common  is  not  suffioient  in  equity  to  direst  the  interest  of  a  co-tenant, 
notwithstanding  the  holder  of  the  deed  may  have  acquired  the  tax  certi- 
ficate before  he  became  tenant  in  common,  following  Flinn  v,  MeKin- 
ley,  44  Iowa,  68.     Tiee  v.  Derby,  812. 

9.  Void  tax  sale:  remedy  of  owner  redeeming  from:  liability  of 

COUNTY.  Where  an  owner  of  land  redeems  the  same  from  a  Void  tax 
sale — ^void  because  the  tax  for  which  the  sale  was  made  has  been  twice 
paid,  once  voluntarily,  and  once  by  a  previous  sale  of  the  property,  he 
cannot  recover  from  the  county  the  amount  paid  in  redemption.  The 
sale,  being  utterly  void,  did  not  imperil  his  title,  and  he  had  no  need  to 
redeem.  His  remedy  was  to  proceed  against  the  holder  of  the  certifi- 
cate or  tax  deed  to  cancel  the  void  transaction.  Sears  p.  Marshall 
County,  603. 

10.  Tax  sale:  redemption:  error  of  treasurer.  Where  the  owner 
of  a  certificate  of  purchase  of  land  at  tax  sale  filed  in  the  county  treas- 
urer's office,  on  the  27th  day  oF  November,  an  affidavit  of  notice  to  the 
owner  of  the  land  of  the  expiration  of  the  time  of  redemption,  but  the 
entry  on  the  tax  sale  register  showed  that  such  affidavit  was  filed  on  the 
29th  day  of  November,  held  that  the  owner,  in  the  absence  of  anything 
to  put  him  on  inquiry  as  to  the  true  date  of  filing,  was  justified  in  rely- 
inj^  upon  the  entry  in  the  register,  and  was  entitled  to  redeem  the  huid 
within  ninety  days  from  the  29th  day  of  November.  Ellsworth  r.  Green , 
622. 

11.  Tax  Sale:  sbrvicb  of  notice  to  redeem:  statute  construed. 
The  affidavit  required  by  section  894  of  the  Code,  to  perfect  the  service 
of  the  notice  therein  prescribed  of  the  expiration  of  the  time  for  the  re- 
demption of  land  sold  for  taxes,  must  be  signed  and  verified  by  the 
holder  of  the  certificate  of  purchase,  his  agent  of  attorney.  An  affi- 
davit made  by  one  of  the  proprietors  of  the  paper  in  which  the  notice 
was  published,  h^ld  insufficient  to  cut  off  the  right  of  redemption. 
American  Missionary  Association  v.  Smith,  704. 

See  Assessment,  2. 
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TENANT. 

1.  Tbnanot  at  will.    See  Forcible  Entzy  and  Detainer. 

2.  Tenakot  in  common.    See  Tax  Sale  and  Deed,  8. 

TOBTS. 

1.  Assault  and  battery:  provocation  to  mttioatb  damaobs.  In  an 
action  for  dama^jres  for  assault  and  battery,  it  is  the  settled  rule  of  this 
State  that  provocation  given  at  the  time  of  the  assault,  or  within  a 
prior  time  so  recent  as  to  justify  the  presumption  that  the  offense  was 
committed  under  the  influence  of  passion  excited  thereby,  may  be^  shown 
in  mitigation  of  damages;  but  if  time  for  reflection  intervened  (one  day 
in  this  case)  after  the  provocation,  it  will  not  extenuate  the  violence. 
Gronan  r.  Kukkuek,  18. 

2. :  pleading:  mental  pain.    As  mental  pain  is  the  natural  and 

inevitable  result  of  personal  itguries,  damages  therefor  need  not  be  spe- 
cially claimed  in  a  petition  in  a  cause  for  a^ault  and  battery.    Id. 

8.  Mitigation  of  damaoes.  It  is  no  ground  for  mitigation  of  damages 
for  an  assault  and  battery  that  the  plaintiff  denied  making  statements 
derogatory  to  the  character  of  defendant,  whereby  defendant  was  greatly 
provoked.     Id,  , 

4.  Railroads:  liabilitt  of  one  joint  wrono-doer  to  another. 
While  it  is  a  goneral  rule  that  no  contribution  can  be  enforced  as  be- 
tween joint  wrong-doers,  there  are  some  exceptions  to  the  rule;  and 
where  defendant  wrongfully  removed  a  gate  which  plaintiff  had  erected 
to  keep  live  stock  off  its  right  of  wav  over  defendant's  land,  whereby 
the  horse  of  a  third  par^  ^t  upon  plaintifl^s  track  and  was  killed  by 
a  passing  train,  and  plaintiff,  on  account  of  its  negligence  in  not  having 
the  gate  replaced,  was  compelled  to  pay  the  value  of  the  horse  to  the 
owner  thereof,  held  that  plaintiff  was  entitled  to  recover  of  the  defend- 
ant the  amount  so  paid  for  the  horse.  C  d^  N.  W,  R'y  Co.  v,  Dunn, 
619. 

See  Railroads,  12. 

TOWNSHIP. 

1.  Cannot  sue.  A  township  has  no  legalcapacity  to  sue:— Following  Toum' 
ship  of  West  Bend  v.  Munch,  52  Iowa,  132;  Wells,  Clerk  of  Wash- 
ing Township  v,  Stoniback,  376. 

TOWNSHIP  CLERK. 

1.  RioHT  TO  SUB  ON  ROAD  SUPERVISOR'S  BOND.  The  township  clerk  be- 
ing entitled  to  the  possession  of  the  money  belonging  to  the  general 
township  fund  (section  981  of  the  Code),  he  has  the  right  to  maintain 
an  action  for  the  recovery  of  such  money  on  the  bond  of  a  road  super- 
visor.    Wells,  Clerk  of  Washington  Township,  v.  Stombaek,  876. 

TOWNSHIP  TRUSTEES. 
See  Pauper,  1,  5. 
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TRIAL  DE  NOVO. 

1.  Practice  in  suprbmb  court:  cbrtificatb  of  evidence  without 
DATE.  To  aathorize  a  trial  de  novo  in  this  court,  the  jad^  of  the  court 
below  must  have  certified  the  evidence  at  the  trial  term,  or  durinic  the 
followixur  racation,  under  Code,  g  2472,  or  within  the  six  months  allowed 
for  appeal,  under  chapter  35,  section  1,  laws  of  1882;  and  when  the  ab- 
stract shows  the  certificate  of  the  judge,  which  is  without  date  or  other 
indication  as  to  when  it  was  executed,  and  the  appellant  does  not  aver 
that  it  was  executed  within  the  time  prescribed  by  law,  a  trial  de  novo 
cannot  be  had  in  this  court    MUehelt  v.  Laub,  36. 

See  Praotiob  in  Supreme  Court,  6, 8,  42. 

TRUSTEE. 
1.  RiaHT  TO  A0QX7IRB  TRUST  PROPERTY.    See  Administrator,  1,  2,  8. 

See  AoENCT,  1. 

VENDOR  AND  VENDEE. 

1.  Fraud:  vendor  by  quit-claim  liable  for.    A  vendor  who  induces 

his  vendee  to  purchase  land  by  falsely  and  fraudulently  repreeenting 
that  the  title  is  perfect,  is  liable  to  the  vendee  for  such  fraud,  even 
though  the  contract  of  purchase  provided  for,  and  the  sale  was  consum- 
mated by,  a  quit -claim  deed  only.    Ballou  v,  Lucas,  AdnCx^  22. 

2.  Covenants  op  warranty:  liability  op  vendor:  measure  of  dam- 

ages. In  this  case,  the  defendant  conveyed  to  one  8.,  with  the  usual 
covenants  of  warranty,  certain  land  to  which  it  had  no  title.  8.  after- 
wards mortgaged  the  land  to  the  plaintiff  to  secure  the  payment  of  cer- 
tain notes,  tbe  mortgage  containing  the  following  recital :  'The  intention 
being  hereby  to  convey  an  absolute  title  in  fee  simple."  S.  afterwards 
conveyed  the  land  to  J.  C,  subject  to  the  mortgage  to  plaintiff,  and  J. 
C.  afterwards  conveyed  to  M.  0.,  who  perfected  her  title  by  securing  a 
conveyance  from  the  real  owner,  the  amount  paid  by  her  therefor  not 
appearing.  Plaintiff  herein  sues  the  defendant  upon  the  breach  of  its 
covenants  of  warranty,  to  recover  the  amount  due  on  his  mortgage 
notes,  but  the  court  hdd  that  neither  S.  (the  original  grantee)  nor  any 
one  holding  under  her,  could  buy  in  the  paramount  title,  and  recover  of 
the  defendant  more  than  the  amount  paid  therefor,  with  interest;  and 
that  she  could  not,  by  her  mortgage  to  plaintiff,  have  conveyed  to  him 
any  greater  rights  against  de^ndant  than  she  herself  possessed;  and 
since  it  does  not  appear  how  much  M.  0.  paid  for  the  paramount 
title,  plaintiff  is  entitled  upon  the  record  to  only  nominal  damages. 
Snell  V.  Iowa  Homestead  Co,,  701. 

VENDOR'S  LIEN 
See  Tax  Sale,  6. 

VENUE. 

1.  Change  of  on  petition  for  new  trial,    gee  New  Trial,  2. 

2.  Appeal:  from  order  chanoinq  place  of  trial.    While  this  court 

has  held  (see  cases  cited)  that  an  appeal  will  not  lie  from  an  order 
changing  tbe  place  of  trial,  yet  when,  as  in  this  case,  such  a  motion  is 
made,  and  by  mutual  understanding  is  treated  by  counsel  and  bythe 
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court  below  as  a  demarrer  involving  the  merits  of  the  case,  it  will  be  so 
treated  here,  and  the  appeal  will  be  entertained.  Lueaa  County  v.  WiU 
8on,  354. 

3.  In  action  on  appbaranob  bond.    Where  a  bond  was  given  for  the 

apjpearance  of  the  defendant  in  a  criminal  action  in  the  court  of  a  cer- 
tain county,  and  the  place  of  trial  was  afterwards  changed  to  the  court 
of  another  county,  held  that  an  action  on  such  bond  must  be  brought  in 
the  latter  court,  and  that  it  was  error  for  the  latter  court  to  sustain  a 
motion  for  change  of  venue  to  the  former  court  r^Following  Decatur 
County  V,  Maxwell,  26  Iowa,  398.    Id, 

4.  Changb  of:  '*nbzt  nbarest  justicb.**    When  a  justice  of  the  peace 

^rrants  a  change  of  venue,  he  must  send  the  papers  to  the  "next  nearest 
justice,"*  and  must  designate  by  name  who  the  next  nearest  lustice  is. 
Until  he  does  this,  he  retains  jurisdiction  of  the  cause,  and  no  other 
magistrate  to  whom  the  papers  may  be  taken  can  acquire  jurisdiction. 
Bremner  v,  Uallowell,  433. 

6.  Action  for  specific  pbbbonal  propbrtt:  statutbs  construed.  An 
action  for  specific  personal  property  may  be  brought,  under  section  3225 
of  the  Code,  in  any  county  m  which  the  property  or  some  part  thereof 
is  situated;  and  when  such  an  action  was  dismissed  as  to  the  defendant 
residing  in  the  county  in  which  the  action  was  begun  and  the  property 
situated,  the  other  defendants,  who  resided  in  another  county,  were  not 
entitled  to  have  it  dismissed  as  to  them.  Section  2587  of  the  Code,  does 
not  apply  to  such  a  case,  but  only  to  actions  purely  personal.  Porter  v. 
Dalhqf<j^Co.,Ab9, 

6.  Second  change  of:  statute  construed.    Where,  upon  the  applica- 

tion of  defendants,  a  change  of  venue  was  granted  from  the  Circuit  to 
the  District  Court,  held  that  it  was  error  for  the  District  Court  to  grant 
another  change  of  venue  on  the  application  of  plaintiff,  in  the  absence 
of  a  showing  that  the  cause  on  which  plaintiff  based  his  application  was 
not  in  existence  when  the  first  change  was  granted.  It  was  not  a  com- 
pliance with  section  2591  of  the  Code  for  the  plaintiff  to  allege  that  the 
cause  on  which  the  application  was  based  came  to  his  knowledge  since 
the  last  continuance.  The  statute  must  be  strictly  complied  with. 
Michaels  r.  Crahtree,  615. 

7.  Exception  to  order  of  change:  appeal  to  supreite  court.  Where 

an  erroneous  order  was  made  by  the  District  Court,  against  the  defend- 
ants' objection,  changing  the  venue  to  the  Circuit  Court,  and  defendants 
duly  excepted  thereto,  they  did  not  waive  their  exception  by  going  to 
trial  in  the  Circuit  Court,  and  by  failing  to  raise  the  question  again  in 
the  Circuit  Court  on  a  motion  for  a  new  trial  or  in  arrest  of  judgment. 
The  onlv  way  to  reach  the  error  was  to  take  the  proper  exception  and 
appeal  from  the  final  judgment    Id.  * 

See  Practice  in  Suprbmb  Court,  2. 

VERDICT. 

1.  Special  verdict:  judgment  on:  power  of  court  to  render.  A 
court  cannot  properly  render  judgment  for  plaintiff  on  a  special  verdict 
alone,  unless,  taken  m  connection  with  the  pleadings,  it  is  such  as  to 
show  conclusively  that  the  plaintiff  was  entitled  to  recover;  and  upon 
the  application  of  this  rule  to  the  facts  of  this  cause,  held  that  the  judg- 
ment upon  the  special  verdict  was  improperly  rendered.  Crouch  v. 
Deremore,  43. 
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2.  Practiob:  statute  construed.    Under  section  2808  of  the  Code,  the 

jury,  in  their  discretion,  may  render  a  general  or  special  verdict;  but  it 
18  error  for  the  court,  agrainst  the  defendant's  objections,  to  direct  the 
jury  to  render  a  special  verdict  only.    Schultz,  Adm'r,  r.  Cremer,  182. 

3.  Special:  judohbnt  on.    In  this  case  the  court  held  that  the  claim  was 

barred,  and  hence  directed  the  jur^  to  find  a  general  verdict  for  the  de- 
fendant, but  the  Juiy  was  also  required  to  answer  certain  special  inter- 
rogatories, and  the  answers  given,  so  far  as  they  went,  were  favorable 
to  plaintiff,  but  to  one  question  vital  to  the  defense  the  jury  answered 
"we  do  not  know."  Held  that,  althoujrh  the  court  erred  m  holding  the 
claim  barred,  yet  plaintiff  was  not  entitled  to  judgment  in  this  court  on 
the  special  verdict,  but  only  to  a  new  trial  in  the  court  below.  Pettiis 
V.  Farrell,  Adrn'r,  296. 

4.  Bastardt:  byibbncb  to  support.    This  court  cannot  say  that  the 

court  below  erred  in  refusing  to  set  aside  the  verdict  of  a  jury  in  a  bas- 
tardy case,  where  a  similar  verdict  had  been  found  on  a  former  trial, 
and  where  noUiing  appears  to  indicate  that  the  jury  was  influenced  by 
passion  or  prcgndice,  notwithstanding  the  preponderance  of  the  evidence 
may  have  been  in  favor  of  the  defendant,    state  v,  Quhiton^  362. 

5.  :  jury:  misconduct  of:  evtdbncb  op.  An  affidavit  of  an  at- 
torney in  a  bastardy  case  to  the  effect  that  certain  members  of  the  jury 
told  him  that,  in  arriving  at  their  verdict,  they  considered  the  resem- 
blance between  the  chilo,  which  was  in  court  but  not  in  evidence,  and 
the  defendant,  is  hearsay  evidence,  and  is  not  to  be  considered.    Id. 

6.  Special  interrogatories:  mode  of  answer.    Where  special  inter- 

rogatories were  submitted  to  the  jury,  and  the  court  directed  the  jury 
that,  if  they  could  not  answer  the  questions  by  **3res"  or  •*no/'  they 
mignt  answer  them  in  some  other  manner,  and  the  jury  answered  '*we 
think"  and  "have  reason  to  belieye,"  lield  that  these  answers  presented 
in. positive  language  the  conclusions  reached  bv  the  jury,  and  suffi- 
ciently expressed  the  findings  of  fact  sought  by  the  questions.  Martin 
•     V.  C,  I,  R.  Co.,  411. 

7.  Eyidencb  to  support.    The  evidence  being  conflicting  this  court  will 

not  reverse  the  judgment  on  the  ground  that  the  verdict  is  not  sup- 
ported by  the  evidence.    Fuhs  v.  Osweiler,  431. 

8. .    Where  there  is  some  evidence  to  support  a  verdict,  it  will  not 

be  set  aside  in  this  court  as  being  without  support.  Crosby  v.  Hunger' 
ford,  712. 

9.  Eyidbnce  to  support.    See  Appeal,  5. 

See  Jury,  1, 2. 

Railroads,  22. 

WAIVER. 
See  Exceptions,  1. 
Mechanic's  Lien,  7. 
Promissory  Notb,  9. 
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WARRANTY. 
1.  CoYENANTS  OF.    See  Vendor  and  Vendee,  2. 

WITNESSES. 

1.  Fbbs  of  in  cbiminal  CABE8:  BY  WHOM  PAID.    Section  8818  of  Bf31er*8 

Code  (chapter  207,  Laws  of  1880),  provides  that  witnesses  for  the  defense 
shall  not  in  any  chtninal  case  be  subpoenaed  at  the  expense  of  the 
county,  excMBpt  upon  order  of  the  court  or  judge  before  whom  the  case  is 
pending.  Tne  section  applied  to  cases  in  all  the  courts  of  the  State,  in- 
cluding courts  held  by  justices  of  the  peace;  and  being  a  later  expression 
of  the  legislative  power  than  section  3814  of  the  Cede,  it  must  be  con- 
strued as  limiting  the  payment  provided  by  the  latter  section  to  such  of 
the  defendant's  witnesses  as  are  subpoenaed  after  the  proper  order  has 
been  made.    Kennedy  v,  Delaware  County,  123. 

2.  NuiCBRR  OF  limited:  disobetion  of  ooubt.    The  trial  court  has  a 

legal  discretion  to  limit  the  number  of  witnesses  that  may  be  examined 
to  establish  a  single  point  or  proposition;  and  held  that  such  discretion 
was  not  abused  by  the  court  in  this  case.  Bbok  and  Adams,  JJ.,  di8- 
Menting.    EvereU  v.  U.  P.  R.  Co.,  243. 

8.  Examination  of.    See  Practice,  9,  17. 

i.  Impeaohmbnt  of.    See  Evidence,  16. 

WRIT  OP  ERROR. 
See  PpAOTioB,  19. 


(fy.  ^.  a.  a. 
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